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INTRODUCTION
of Hanne Juncher,
Head of the Justice and Legal Co-operation
Department of the Directorate General Human Rights
and Rule of Law of the Council of Europe

The Justice and Legal Co-operation Department organised the
translation and publication of the third edition of the Documents of the
Consultative Council of European Judges through the project «Support
to the implementation of the judicial reform in Ukraine». It contains the
English and Ukrainian texts of all twenty-two Opinions of the Consultative
Council of European Judges (CCJE) and the Magna Carta of Judges which
was issued in 2010.

The CCJE has been given by the Committee of Ministers of the Council
of Europe an advisory function on general questions relating to the
independence, impartiality and competence of judges of the member States
of the Council of Europe. In recent years the authority of CCJE Opinions has
grown significantly and, when the issues of the functioning and organisation
of the judiciary at the national level are discussed, these Opinions are referred
to by other specialised bodies and services of the Council of Europe, as well
as by also by other international organisations. The collection of the CCJE
documents represents, therefore as very significant part of the standards and
recommendations of the Council of Europe in the field of the judiciary and,
having a generalised character, the recommendations within these Opinions
may be applied by any member State of the Council of Europe to reform their
judiciary and bring it in line with the Council of Europe standards.

Publishing of the third edition of the Documents of the Consultative
Council of European Judges reflects the continuous work of the CCJE, usually
preparing its new Opinions every year. The third edition includes three new
CCJE Opinions on the crucial thematic areas — the role of courts with respect
to the uniformity of the application of the law (2017), preventing corruption
among judges (2018) and the role of judicial assistants (2019). These Opinions
provide a concise description, if not codification, of the European standards
for these areas. They provide guidance and recommendations for the relevant
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measures in these fields at the level of the member States. The Opinion which
is being prepared now will examine the subject of the role of associations of
judges in supporting judicial independence.

The publication of the Documents of the Consultative Council of
European Judges is of particular importance for Ukraine in light of
the judicial reforms of 2014-2018 and the further amendments and
improvements for the independent and professional functioning of the
judiciary that may be needed. This publication may serve the Ukrainian
authorities as guidelines towards the implementation of its reform policies
and, in this way, to support Ukraine in fulfilling its obligation to reform the
judiciary in accordance with European standards. The Documents of the
Consultative Council of European Judges provide access to this information
in two languages — Ukrainian and English.

The third edition of the Documents of the Consultative Council of
European Judges is the result of many years of work of the CCJE and I
hope that it may serve as a set of guiding documents for a broad audience of
Ukrainian decision makers, lawyers, and legal academia.

BCTYIIHE CJI0BO
Xanne IOHkep,
Tonosu lenaprameHTy npaBocyaas
Ta MPABOBOTO CIiBPOOITHUIITBA
I'enepasbHOrO AUPEKTOPATy 3 MPaB JIOAUHI
Ta BepXoBeHcTBa IpaBa Paau €Bponu

IMepexsan Ta myGumikaimio TpeTboro Bumanhs <«JloxymenTtu KoHcyib-
TaTUBHOI PaJii €BPONENCHKUX CY/IB» OYJIO MiArOTOBJIEHO JlemapTaMeHTOM
MPABOCY/IS Ta MPABOBOTO CIIBPOOITHUIITBA B MexkKax MPoekTy «IligrpumMka
BIIPOBA/KEHHIO Cy/10BOI pechopmu B Ykpaini». [le Bumanus MicTuTh TeKCTH
AHIJIICHKOIO Ta YKpaiHChbKOIO MOBaMu Bcix 22 BuchnoBkiB KoHcysibraTuBHOT
pazm eBpornericbknx cyanis (KPEC) ta Benmkoi xaprii cyiB, yXBaJeHOl
y 2010 pori.

Kowmirer minictpiB Pagu €sponu nagisms KPEC nopaguoio dynkitieo
i3 3araJIbHUX MUTAHb MO0 HE3aJEKHOCTI, 6E3CTOPOHHOCTI Ta KOMIIETEHITi
CyniB nepskaB — useniB Pajgu €Bponu. 3a ocTaHHI POKH BILUIMB BUCHOBKIB
KP€EC 3nauno 3pic, Ha HUX TOCUJIAIOTHC iHIN CIeIiaTi30BaHi Opranu
Ta ycraHoBu Pagm €Bponu 1pu posrisgi NUTaHb (DYHKIIIOHYBAHHS Ta
oprasizarii cyZ0ycTpol0 Ha HalliOHAJTbHOMY PiBHI; HA HUX TaKOXX ITOCH-
JIAIOTBCS iHIN MikKHapozaHi opraHisarii. BiamosizHo, 306ipka IOKyMeHTIB
KPEC mpencrapisge 3HaYHy YacTUHY CTAHAAPTIB Ta peKoMeHpaliin Paan
€sporn y cepi cyzoycTporo Ta, 3 OISy Ha y3araabHIOBAJIbHUH XapakTep,
peKoMeH/Iallii, gKi MiCTATbCA B IUX BHCHOBKAX, MOXKYTb 3aCTOCOBYBAaTHCh
OyIb-SIKOI0 JIepKaBot0 — wieHOM Paau €sponu st pehOpMyBaHHS Ta
IIPUBEJICHHS CYOYCTPOIO Y BIJIIIOBIHICTD 110 cTaniapTiB Pajgu €sporu.

ITy6aikaris Tperboro BugaHHst <«J{okymenTr KoHCyJbraTHMBHOI paiu
€BPOIEICHKUX CyAmiB» Bimobpaxkae pobory KPEC, gxa 3a saraabHUM
MPaBUJIOM KOKHOTO POKY YyXBaTiO€ HOBUU BucHoBOk. TpeTe Bumanus
BKJIIOYaE Tpu HOBUX BucHoBknm KPEC 3 KITOUY0OBUX TeM — PO pOJh Cy/IiB
y sabesnedyeHHi emHocTi 3acrocyBaHHs 1pasa (2017), npo samobiraHms
kopyriii cepex cynaiB (2018) ta mpo posb nomiunukis cyzanis (2019). 11i
BuicHOBKM MiCTSATh KOPOTKHI OTHC, SKIO He KOAMMDIKAIliio, €BPOTIEHCHKIX
cTaHapTiB y 3rajjanux cdepax. BoHu HaAAIOTh KepiBHI TPUHIUIN Ta
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peKoMeH 1Al JiepskaBaM-ujieHaM 111010 BIAITIOBIIHNX 3aX0/[iB y X cdepax
Ha Hal[loHaJbHOMY piBHI. BUCHOBOK, sikmii Hapasi mepeGyBae Ha erari
MIITOTOBKH, TPUCBIYYBATUMETHCS PO acOTHaIiil cyamiB y 3abe3medenti
CYZTIBCHKOI HE3aJIe5KHOCTI.

[Ty6aikariist Tpethoro Bumanus <«J/lokymentu KoHcyiabraTuBHOT paju
€BPOIEHCHKUX CYAAIB> € 0COOMUBO BaKIMBOIO I YKPAiHU B KOHTEKCTI
cynosoi pepopmu 2014—2018 pokiB Ta MoAANBITNX 3MiH 1 BIIOCKOHATIEHHSI,
aKi MOKYTh OyTH HeoOXimHMUMU JUist  3a6e3TeYeHHs  HEe3aJIeKHOCTI
Ta npodeciiiHoro GyHKIioHyBaHHs cygoycTpoto. Ile BumaHHg Moxe OyTh
KEepiBHUIITBOM [IJIl YKPAlHCbKUX OpraHiB BJIaJIM II0J0 BIPOBA/KEHHS
noyitukn  pedopM Ta, y TakuWil cnocib, Mojke JONOMOTTH YKpaiHi
B JIoTpUMaHHi ii 3000B’si3aHHs 3[1iiCHUTH PehOPMY CYA0YCTPOO BiAMOBIAHO
710 EBPOTIEHCHKUX CTaH/IAPTIB.

Tpere Bumanusa <«/loxkymenTtn KoHCYJIBTATMBHOI pajn €BPOINENHCHKIX
CyZUIiB» € pesyJsbraTtom Oaratopiunoi poboru KPEC, i Mato Hajio, 10 BOHO
MO’Ke BUKOPUCTOBYBATHUCH K 36ipKa KEePiBHUX JAOKYMEHTIB JUIsA MIHPOKOL
ayUTOoPii: 0cib, SIKi yXBaIIOIOTD PillleHHs, OPUCTIB Ta OPUINYHUX HAYKOBUX
YCTaHOB YKpaiHU.

INTRODUCTION
of Nina Betetto,
the President of the Consultative Council
of European Judges

It gives me great pleasure to present the third edition of this publication
containing compilation of all Opinions adopted by the Consultative Council
of European Judges (CCJE) from 2001 to 2019, as well as Magna Carta of
Judges adopted in 2010. On behalf of the CCJE, T would like to extend my
sincere congratulations to our Ukrainian colleagues, whose efforts to promote
the rule of law we have witnessed in past years.

The CCJE is a Council of Europe body, set up by the Committee
of Ministers in 2000 as an advisory committee in order to promote the
independence, impartiality and competence of judges. The role of the CCJE
lies at the heart of the Council of Europe and its interdependent core values:
human rights, democracy and the rule of law.

The CCJE is composed of active judges from all 47 member States of
the Council of Europe. Its main task is to adopt advisory opinions for the
attention of the Committee of Ministers of the Council of Europe. Since its
creation, it has adopted Opinions which address a wide range of subjects.
Most of the Opinions contain innovative proposals for improving the status
of judges and the service provided to people seeking justice. Often, they
have been used as models in the elaboration of national legislation and codes
of ethics for judges. We are proud that over the past years they have been
increasingly referred to in a number of decisions of the European Court of
Human Rights. So far, the CCJE has adopted 22 Opinions, and new Opinions
will be adopted in the future.

It is impossible to encompass the extensive work done by the CCJE in
this short foreword. The issues mentioned below are only a few selected
examples of its activity. Judicial independence, as stipulated in Article 6
§ 1 of the European Convention on Human Rights, is a fundamental
guarantee for a fair trial and a prerequisite for democracy and rule of law.
The protection of judicial independence has been the guiding principle of
the CCJE since its existence. Among the significant documents covering the
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judicial independence in Europe, it is first and foremost the Magna Carta
of European Judges that needs to be emphasised. Besides the Magna Carta,
which summarises the main conclusions of the Opinions previously adopted
by the CCJE, Opinion No. 1 on standards concerning the independence of
the judiciary and the irremovability of judges is repeatedly cited as one of the
most comprehensive texts on the independence of the judiciary. Some other
Opinions are also relevant in this context. The state respecting the authority
of the courts is an indispensable precondition for public confidence in the
courts and, more broadly, the rule of law. This is one of the subjects dealt with
in Opinion No. 18 on the position of the judiciary and its relation to the other
powers of state in a modern democracy. Corruption among judges being one
of the threats to society and to the functioning of the democratic state led the
CCJE to adopt Opinion No. 21 on preventing corruption among judges. In
Opinion No. 13 on the role of judges in the enforcement of judicial decisions
the CCJE recalls that in executing the judgments, too, the independence of
courts and judges must be preserved.

Narrow — but very useful - subjects such as, for example, the role of court
presidents in Opinion No. 19, the role of courts with respect to uniform
application of law in Opinion No. 20 and the support functions of judicial
assistants in Opinion No. 22 have also been touched upon.

The CCJE co-operates effectively with other committees of the Council
of Europe with similar aims. To cite just one example, in 2009 it adopted,
together with the Consultative Council of European Prosecutors, Opinion
No. 12 on the relations between judges and prosecutors in a democratic
society.

It is clear from the Report on judicial independence and impartiality in the
Council of Europe member States (2019 edition) prepared by the Bureau of
the CCJE that the problems regarding the independence of judges as a whole
are very serious and worrisome in several member states of the Council of
Europe countries, east and west. As a general observation, there is no strong
commitment and no sincere political will to strengthen the rule of law; in
some countries, it is even the opposite. Infringements of judicial independence
are related to appointment and security of tenure of judges; functioning of
Councils for the Judiciary and the administration of courts; impartiality of
judges, codes of ethics and professional conduct and disciplinary measures;
economic basis for smooth functioning of the judicial system; public discussion
and criticism of judges. In this connection the CCJE Bureau reiterated its
statement that «what is critical is not the perfection of principles and, still less,
the harmonisation of institutions; it is the putting into full effect of principles
already developed». In this context, the work of the CCJE on strengthening
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democracy and promoting human rights and the rule of law in the member
States of the Council of Europe is more relevant than ever.

National justice systems are key for upholding the rule of law. This
mission deserves our joint and continued efforts. The present publication
will hopefully be of use as a reference document on European standards
and practices with regard to an independent and impartial judiciary. If used
properly, the Opinions will give guidance to judges, policymakers and others
on how to protect and respect these standards to put the principle of judicial
independence into practice.



BCTYIIHE CJ1I0BO
Hinu BererTo,
Ilpe3unenta KoHcynbraTuBHOI pajiui €BPONEHCHKUX CY/I/IIB

MeHi Haf3BUYANHO IPUEMHO MIPEACTABJIATH yOJIiKaIi 0 TPETHOTO BUIAH-
Hs1, siKe MicTuTh 36ipKy Bcix BucHOBKIB, mpuitHsatux KoHCYJIBraTHBHOIO
pazioio esporneticbkux cyiiB (KPEC) 3 2001 o 2019 poku, a Takox Benmnky
xaprifo cyaaiB, yxsaseny y 2010 pori. Big imeni KPEC xouy Buciosutn
IUpe BITAaHHS HAIUM KoJieraM 3 YKpaiHW, uni 3yCWJUIS B YTBepP/UKeHHI
BEPXOBEHCTBA ITPaBa MU CIIOCTEPITAEMO OCTAHHI POKH.

KPEC € opranom Pagn €sporn, ctBopernm Komiterom minicTpis Pann
€sporu y 2000 porti gk opajunii KOMIiTeT JJis PO3BUTKY HE3aJIeKHOCTI,
6e3cTOpOoHHOCTI Ta KoMmIiereHTHOCTI cynais. Poirb KPEC € k1040Bo0 A7
Papn €Bponu Ta ii B3aeMo3asie;KHUX OCHOBOIIOJOXKHUX IIHHOCTEN: TpaBa
JIIOJINHU, IEMOKPaTisl Ta BEPXOBEHCTBO ITpaBa.

o cxmany KPEC BxomsaTh npakTukyioui cyai 3 47 aep:xaB — 4JeHiB
Panu €sponu. Tososuum 3aBpanuam KPEC € npuitnarTsa KoncyasraTUBHUX
BHUCHOBKIB /10 yBaru Kowmitery MminicTpiB Pagum €Bpornu. 3 yacy yTBOpEeHHS
KPEC npuiinsana Husky BucHoBKiB, SIKi TPUCBIYEH] IIMPOKOMY KOJIY TTUTAHb.
bBinpuricts BUCHOBKIB MiCTSATH iIHHOBAIIIHTHI TPOTIO3UIIii AT BIOCKOHATICHHS
CTaTyCy CY/JIiB Ta TOCYT, SKi HAJAIOThCS JIOMSM, IO 3BEPTAIOTHCS /10
npaBocyisi. YacTo BOHU BUKOPUCTOBYIOTHCSI SIK MOJIEJI JITIsT PO3POOIIEHHST
HAI[IOHAJILHOIO 3aKOHOJABCTBA Ta KOJEKCIB CY/JIIBCbKOI eTHKU. Mu
MUIITAEMOCST THM, II[0 32 OCTaHHI POKM Ha BUCHOBKH jiefiaii OLIbIe y CBOIX
pillleHHAX ToCKIAEThes €Bporelichbkuii ey 3 mpas Jogunau. Hapasi KPEC
npuitHaB 22 BucHoBKY 1 B MallOyTHbOMY IpUiiMaTHMe HOBI.

Y Mexax I1bOr0 KOPOTKOTO BCTYITHOTO CJIOBAa HEMOJKJIMBO OIKCATH
mupokoMaciitabuy pobory, sgiificneny KPEC. Ilutanng, npo sxi
ATUMETbCS HUXKYE, € JIMIIE HE3HAYHOIO KIJbKICTIO 0OOpaHMX HMPUKIaLIB il
HistpHOCTI. 51K 11e TepenbaueHo B myHKTI 1 ctaTTi 6 €BpOIeiicbKol KOHBEHIII
3 1IpaB JIOJIUHU, CYiBCbKa HE3aJEKHICTh € OCHOBOIIOJIOKHOIO TapaHTIEIO
CIIPaBEVINBOTO CY/ly Ta MepPeyMOBOIO IEMOKPATil i BEpXOBEHCTBA TIpaBa.
3axucT CyAMiBCbKOI HesasexHocTi € KepiBumMm mpuraiunom KPEC 3
yacy ii crBopennsi. CepeJl BaKJMUBUX JOKYMEHTIB II0OJ0 CY/JiBChKOI
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He3asexKHOCTI B €BpoIli nepeayciM ciif 3rajjatu Besmky XapTito cy/IiB.
Kpim Xaprtii, sika y3aragbHusa TOJOBHI peKOMeH/IaIlii paHimnie TpuiHATHX
Bucnoskis KPEC, ogauM i3 TPyHTOBHUX JOKYMEHTIB MIOJI0 CY//IIBChKOI
He3aJIe’KHOCTI, Ha SKW 4YacTo rocuyaioThess, € BucnoBok Ne 1 «IIpo
CTaH/IAaPTU HE3AJEKHOCTI CYZO0BOI BJIA[U Ta HE3MIHIOBAHOCTI CY/IiB».
Hesaxki inmi BucHoBkM Takok crocytoThes 1iel TemaTuku. [Tosara geps:xasu
JI0 aBTOPUTETY CY/Iy € HEBI/'EMHOIO YMOBOIO HAIBHOCTI JIOBIPU CYCITiIbCTBA
JI0 CYAy Ta, OLIbII MIKPOKO, 3a0e3ledeHHs BepXoBeHcTBa npasa. 1le oxHa
3 TeM, kil pucssiueno BucuoBok Ne 18 «IIpo micite cyznoBoi Baaau ta ii
Bi/IHOCUHU 3 IHITUMU TiJIKAMU BJIAJM B Cy4acHUX JleMOKpaTisix». Kopyriitis
cepejl Cy/JIiB SIK OJHA i3 3arpo3 JJsI CyCHiJbCcTBA Ta (DYHKIIOHYBaHHS
JIEMOKPAaTUYHOI fiep:kaBu npussesa g0 npuiHaTTss KPEC Bucnosky Ne 21
«IIpo sanobiranns kopyiiii cepen cyanis». ¥ Bucnosky Ne 13 «IIpo posb
CYIJIiB y BUKOHaHHI cy10BUX pileHb» KPEC maramye, mo K He3aIesKHICTD
CyZiB, Tak i cyaaiB MaioTh OyTH 3abe3ledeHi i yac BUKOHAHHS CYALOBUX
piteHs.

KPEC Takosx posrigaaia Oiabll BY3bKi, OAHAK Ay»Ke BaKJIUBI IIUTAHHS,
TaKi sIK, HAIPUKJIJ], TIPO POJIb TOJiB cyaiB y Bucnosky Ne 19, posib cyzis
y 3abesiedeHHi exHOCTI 3acTocyBaHHs ImpaBa y Bucaoky Ne 20 Ta mpo
JIOTIOMizKHI (DYHKITIi TOMIYHWKIB cy//1iB y BucHoBKY Ne 22.

KPEC edextuBHO criBmpallioe 3 iHmuMu komitetamu Pagnm €Bporn, ski
MatoTh moAi6HI 1iai poboru. SIK IpuK/Ias MOKHA HABECTH OIMH BUIIAJIOK,
xosin y 2009 pori KPEC pazom 3 KoncyabraTuBHOO pajiofo €BPOTIENCHKUX
npokypopis npuitnsia BucunoBok Ne 12 «IIpo BigHOocuHu Mix cyaasmu
Ta IPOKYPOPAMHU B JIEMOKPATUYHOMY CYCITIITBCTBI».

Jonosigs «IIpo cynoBy HesanesKHICTh Ta 6€3CTOPOHHICTD Y JepsKaBax —
yienax Pamu €spornms» (Bumannst 2019 poky), ska Oysa IMATOTOBJIEHA
Biopo KPEC, cBiguuTh, 10 npobjaeMy He3aJesKHOCTI CYIIB 3arajom
JIy’Ke CepHO3HI Ta BUKJIWKAIOTh 3aHETIOKOEHHST B JIEKLJIBKOX JlepsKaBaX —
ynenax Panm €Bpornum na Cxozmi Tta 3axoji. 3arajioM CIHOCTEPIraeTbhes
BI/ICYTHICTB PillTydyoi Bi/ZIAaHOCTI Ta NIMPOI TOJITUYHOI BOJI /10 YTBEP/KEHHS
BEPXOBEHCTBA TIpaBa, a B JIEIKMX KpaiHaX CHUTYyallisl B3araji MPOTHUJIEKHA.
[Topymiennss cymiiBchKOi HE3aJeKHOCTI CTOCYIOTbCS TIPU3HAYEHHS Ta
3abesredeHHs CTPOKY 1epedyBaHHs Cy/l Ha 11ocai; PyHKIIOHYBaHHS paj
CyZiB Ta aaMiHicTpauii cyaiB; 6e3CTOPOHHOCTI CYAIIB, KOAEKCIB €TUYHOI Ta
nipodeciiiHOl MOBEAIHKY U JUCIUILIIHAPHUX 3aXO0J1iB; EKOHOMIUHOI OCHOBU
JUIs cTiiikoro (byHKLIIOHYBaHHS CYZOBOI cucTeMu; 1yO/IiuHi 0O0roBOpeHHs
Ta KpUTHUKA cy/iB. ¥ 1boMy 3B's3Ky biopo KPEC 3n0BY Haromocusio Ha
CBOEMY TBEPKEHHI IIPO Te, 10 «TOJIOBHE IIUTAHHS IIOJIATAE He B TOMY, 11100
YIOCKOHAMIOBATH TPUHIUTH a060 TapMOHI3yBaTH IHCTUTYIIIT; MTUTAHHS MMO-
Jirae B ToMy, 1100 3a6e3nednTt eeKTUBHICTh yKe c(OPMOBAHMX IIPUH-

11



Documents of the Consultative Council of European Judges

numis». ¥ ypomy konrekcri pobora KPEC, mo cipsMoBata Ha y TBEPKEHHS
JIEMOKpaTii Ta MpaB JIOJIWHU I BEPXOBEHCTBA MPaBa B JlepsKaBax — 4JIeHax
Paiu €Bporu, HUHI € OiJIBIT aKTYabHOTO, HiK KOJIU-HEOYIb.

HarmionanbHi cy10Bi ccTeMU € KJIIOYOBUMU JIJIS TIATPUMKU BEPXOBEHCTBA
npasa. [ Micig morpebye HANMX CHIBHUX Ta TOCTIHUX 3ycuab, € Hajis,
110 1€ BUaHHsi Oy/ie BUKOPUCTOBYBATHCH SIK JIOKYMEHT JIJIsI IOCHJIAHHST Ha
€BPOIEHCHKI CTAaHAAPTU Ta MPAKTUKU CTOCOBHO CY/IBCHKOI HE3aJIesKHOCTI
Ta GE3CTOPOHHOCTI. 3a YMOBM TIPaBUJIBHOTO BUKOPUCTaHHSA BUCHOBKH
MOJKYTh HAJIATH CY/ISM, IO THKAM Ta iHITHM 0CO6aM MOPAJIH MO0 TOTO, SIK
3aXUINMATH Ta JOTPUMYBATHCS TIUX CTAHAAPTIB IS 3a0e3MeUeHHsT MTPUHITUTTY
CY/IIBCHKOI HE3aIesKHOCTI Ha TTPAKTHIII.
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INTRODUCTION
of Viktor Gorodovenko,
Judge of the Constitutional Court of Ukraine,
Member of the Consultative Council of European Judges

For 70 years since its foundation, the Council of Europe has been
promoting such basic values as rule of law, democracy and human rights at
the international level. These values are reproduced in the instruments of
the Council of Europe, while their implementation largely depends on the
functioning of its institutions that ensure independence and impartiality of
judges. The Consultative Council of European Judges (CCJE) is rightfully
regarded as the most famous and prominent institution of the Council of
Europe in the field of independence and impartiality of judges.

For twenty years of its functioning, the CCJE has won a well-earned
recognition among the legal community and the public, and it was also
awarded a prize by the Foundation «Justice in the World» for its high-quality
work and the commitment of its members to ideals of the rule of law.

The results of the CCJE’s activities are embodied in its Opinions, the
delivery of which constitutes the key function of this institution. Today, the
importance of the CCJE Opinions has increased significantly. While speaking
at the CCJE’s plenary meeting held on November 8, 2019, to celebrate its 20th
anniversary, the President of the European Court of Human Rights Judge
Linos-Alexandre Sicilianos pointed out that the European Court of Human
Rights was increasingly relying on the CCJE Opinions as one of the most
respected institutions in the Council of Europe which deals with the issues
of judicial independence and impartiality. The speaker also stressed that the
CCJE Opinions are of an advisory nature and, in line with the established
tradition, constitute the soft law rules that, upon their application in the
judgments delivered by the European Court of Human Rights, the Opinions
become binding and become hard law.

The CCJE Opinions have always been produced as an result of
comprehensive and in-depth discussions between the judges who represent
the member States of the Council of Europe. For the period from 2016 to
2020, these judges considered central issues in the context of ensuring the
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independence and immunity of judges, such as the role of court presidents
(2016); the role of courts with respect to the uniform application of the law
(2017); preventing corruption among judges (2018); and the role of judicial
assistants (2019). Following the discussions of these issues, relevant Opinions
were adopted by the CCJE.

CCJE Opinion No. 19 (2016) «The role of court presidents» focuses on
the essential recommendations and standards relating to the powers and
functions of court presidents, and it outlines the specifics of the role played
by presidents of Supreme Courts. It points out, in particular, that court
presidents act as «guardians of the court’s independence, impartiality and
efficiency», while the key mandate of court presidents is «to represent the
court and fellow judges, to ensure the effective functioning of the court, thus
enhancing its service to society, and to perform jurisdictional functions».
The role of a court president as primus inter pares among judges has become
almost an axiomatic concept for Ukrainian judges.

CCJE Opinion No. 20 (2017) «The role of courts with respect to the
uniform application of the law» covers the experience accumulated by
the member States of the Council of Europe in the uniform application
of domestic laws and international rules by courts, as well as in ensuring the
consistency of the case-law.

CCJE Opinion No. 21 (2018) «Preventing corruption among judges»
states the common position of the member States of the Council of Europe
that corruption among judges is one of the main threats to society and to the
functioning of a democratic state, undermining judicial integrity, while the
most important safeguard to prevent corruption among judges seems to be
the development and fostering of a true culture of judicial integrity.

CCJE Opinion No. 22 (2019) «The role of judicial assistants» covers the
experience of the member States of the Council of Europe relating to the
status and an essential role of judicial assistants in safeguarding the right to
a fair trial under Article 6 of the European Convention on Human Rights.

Since 2015, Ukraine, supported by the Council of Europe, has had the
honour to be the first among European countries that, within a month from
the publication of each new CCJE Opinion, it presents and discusses this
Opinion at the national level among the judiciary, with the entire legal
community involved and with the assistance from leading European experts.
It discusses the most significant standpoints and ideas reflected in the
Opinions and the prospects of their speedy integration in applicable laws and
law enforcement practices.

Summing up, one can justifiably say that the CCJE Opinions represent
a significant source of standards in the field of independence and immunity
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of judges, shaped around the proposals that are based on the actual judicial
experience in the member States of the Council of Europe. These standards
concern, in particular, safeguarding the status of judges, public access to
justice, improving the quality of court operation, and improving the entire
state judicial system. The CCJE Opinions are relied on when statutory
instruments are drafted and they play a significant role in the practical
field, primarily as tools for administering justice and as guidance for judges,
judicial governance and self-governance bodies. The CCJE Opinions are
thus commonly used by state and judicial authorities of Ukraine, including
the Council of Judges of Ukraine, the High Council of Justice, and the High
Qualifications Commission of Judges of Ukraine.

It gives me a great pleasure to note that this is an anniversary publication
that once again highlights the values and guidelines protected by the Council
of Europe during 70 years of its existence and 20 years of the CCJE activities,
offering reliable guidance on the road of the development of the European
future of Ukraine.
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BCTYIIHE CJ10BO
Bikropa IoponoBenka,
cyani Koncruryuiiinoro Cyny Ykpainm,
yieHa KoHcyibTaTHBHOI pasi €BpONeliCbKUX Cy/I/1iB

Yupoznosx 70 pokiB 3 MOMEHTY CBOTO cTBOpeHHs Pazia €Bporu BIpoBa-
JUKY€ Ha HaJHAIIOHAJIbHOMY PIiBHI Taki 6a30Bi IIHHOCTI, SIK BEPXOBEHCTBO
1paBa, JIEMOKpPATis Ta JIOJChKI TpaBa. 3a3HadeHi MiHHOCTI BiZITBOPIOIOTHCS
B iHCTpyMeHTax Pajm €Bponu i iXHs peasizallisg 3HAYHOIO MipOIO 3a/I€KUTh
Bim misibHOCTI 1i iHCTUTYLIN, AKi 3a0€3eUyIOTh He3aekKHICTh Ta HeyIlle-
pemkeHicTs cyaiis. Haiibinbin BijoMOI0 Ta BUSHAYHOIO iHCTHTYIiEO Paau
€Bpony B lapuHi HE3JIEXKHOCTI Ta HEyNepeKeHOCTI CyAiB IO IIpaBy
BBakaeThcst Koncynbrarusna pasa esponeiicbkux cyaiis (KPEC).

3a 20 pokis cBoei mismbrocTi KPEC 37100y1a BUullpaBiaHe BU3HAHHS
B IOPMIMYHMX KOJIaX Ta CYCIIJICTBI, a TakKoXX OTpUMaja IIpeMilo
«CripaBe//TBICTh y CBIiTi» 3a BUCOKOSIKICHY poOOTYy Ta BifflaHiCTh CBOIX
YJIeHIB ilealaM BepXOBEHCTBA TIpaBa.

Pesynvratu nisgmprocti KPEC peanisyiorbes B ii BucHoBkax, HamanHs
SKUX € OCHOBHOIO (pyHKIIi€I0 1i€i incTuTytii. Choroani 3nauyiicts BucHos-
kiB KPEC nomitno 3pocsa. Bucrynaioun Ha 20-My CBATKOBOMY ILJICHAPHOMY
zacimjanni KPEC (8 smcronaga 2019 poxy), IIpesunent €Bporneiichkoro
cyny 3 npaB Jroaunu, cynas Jlinoc-Ounekcanap Cunmrianoc 3a3HAUMB, 1O
€Bporielicbknii cyj 3 TpaB JioJuHu BukopuctoBye BucuoBkn KPEC sk
o/Hi€l 3 HaitbiIbII aBTOPUTETHUX IHCTUTYLIN Pagyu €Bporiu, sKa OmiKy€eThest
MATAaHHSIMA HE3aJIeKHOCTI Ta HeymepesKeHo T cyiB. IIpoMosers Takox
narosiocus, 10 BucHoBku KPEC MaioTh pekoMeHAIiiiHuil XapaKTep
i BiAMOBIZHO 10 ycTaseHOl TpaauIii € HOpMaMu «M'SKOTro mpaBay (<«soft
laws), omHak Ticjs IXHBOTO 3acTOCyBaHHsS €BPONEHCHKUM CYZOM 3 IpaB
JUOAMHU Yy CBOIX pilleHHAX BOHM HaOyBalOTh 00OB’SIBKOBOTO 3HAYEHHS
i cTatoTh HOPMaMU «3KOPCTKOIO TpaBay (<hard law»).

Buchnosku KPEC € 3aBkau HacaigkoM yceGiYHMX Ta IMIMOOKMX
00roBOPEHb CY/JIIB, SIKi IIPEACTABASIOTh AepsKaBu — udjeHn Pagu €Bporim.
Y mepiox 3 2016 mo 2020 pokm Taki cyzji pO3TJISIANN aKTyaJbHI TeMHU
B aciekTi 3a0e3leyeHHst He3a/IeKHOCTI Ta HeJIOTOPKAHHOCTI CY/IiB, a came:
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oo podi romis cymais (2016); mogo posi cyais y sabesnedeHHi €IHOCTI
sactocyBanHst mpaBa (2017); uomo 3amobiraHHs KOPYIIILii cepei Cy/IiB
(2018); mono poui nmomivnukis cyauis (2019). 3a nacaigkamu 06TOBOPEHb
3a3HaYeHMX MUTaHb OyJ10 mpuitHaTo BianosigHi Bucnoskun KPEC.

Y Bucnosky KPEC Ne 19 (2016) «IIpo posib roJiB cyziB» BUCBITIEH]
OCHOBHI peKOMEH/IAIlii i CTAaH/IapTH CTOCOBHO MMOBHOBAXKEHbD 1 (DYHKILIH TOTTOBU
CYLY, a TAKOK OKPECIIOI0ThCst ocobmBocti posi Tososu Bepxosroro Cyy.
3oKpema, 3a3HAa4YeHO, 0 «TOJIOBU CY/IIiB JHIOTh SIK OXOPOHII He3aJeKHOCTI,
6e3CTOPOHHOCTI Ta ePeKTUBHOCTI Cy/y», a KIOUOBUMU MOBHOBAKEHHAMU
TOJIIB CY/IIB € <IIPEJICTABHUIITBO CY/y Ta CBOIX KOJIET-CY/UIiB, 3a0e3medeHHst
edekTUBHOrO (DYHKIIOHYBAHHSA CYAy Ta, Y TaKuii crnocib, ymoCKOHaJeHHs
caysKGOU Cy Ly CYCIIbCTBY, 3A1HCHEHHST IOPUCIUKIITHUX HOBHOBaKEHb>. JIJIst
YKPaiHCHKUX CYJIiB Mai’kKe aKCIOMaTUUYHUM CTaJI0 PO3YMIHHS POJIi TOJIOBU
CY/Ly cepell CY/IJIiB SIK TEPIIOTro cepell PiBHUX.

Bucrosox KPEC Ne 20 (2017) «IIpo poJib cyaiB y 3abe3redeHHi €aHOCTI
3aCTOCYBaHHS TIPaBay BUCBITIIOE TOCBiJ fep:kaB — uieHiB Paganm €sponn
110710 O/IHAKOBOT'O 3aCTOCYBaHHS CyZlaMU HalllOHAJIbHOIO 3aKOHO/ABCTBA Ta
MiKHAPOIHUX MPABOBUX HOPM, a TAKOK MO0 3a0€3MEUCHHST Y3TOKEHOCTI
CyMIOBOI TPAKTUKU.

Y Bucuosky KPEC Ne 21 (2018) «IIpo samobiranis kopymiii ceper
CYJUIiB» IPUNHATO CITIJIBHY TIO3UILIIO /iepskaB — uieHiB Paju €Bpornu oo
TOTO, 110 KOPYIILis cepesl CYA/IiB € O/IHIEIO 3 TOJIOBHUX 3arPO3 CYCIIIbCTBY
i1 (PyHKITIOHYBaHHIO JEMOKPATUYHOI JIepXKaBU Ta TMiJIPUBAE CYIIIBCHKY
J0OPOYECHICTD, 8 HABAsKIMBIIINM 3aX0/10M /IS 3a1100iraHHs KOPYIILii cepes
CyZIiB € (hOPMyBaHHSI CIIPABKHBOI KYJIBTYPU CYIIBCHKOT T0OPOUECHOCTI.

BucnoBok KPEC Ne 22 (2019) «IIpo posb NOMIYHWKIB CY/IiB>
BUCBITJIIOE JIOCBiJl /lepskaB — uieHiB Pagum €Bpomu mozio cratycy Tta posi
MTOMIYHWKIB CYZ/IiB, SIKI BIZIITPAlOTh BAXXJIWBY POJb y TapaHTyBaHHI IpaBa
Ha CIpaBeIUBUI CYJ BiANOBiIHO /0 cTaTTi 6 €Bporelicbkoi KOHBEHIIil
3 [1PaB JIIOJMHH.

[Mouywmnaoun 3 2015 poxy Ykpaiua, 3a miarpumMkn opradis Pagu €spornuy,
Ma€ 4ecTh MPOTATOM MICATIS MicJsd TPUUHATTS 4eproBoro BucHoBky KPEC,
TIEPIIIOIO cepel EBPOTIECHKNUX KPAiH Ha HAITIOHAJIBHOMY PiBHI Ta 32 CIPUSHHS
MPOBIJTHUX €BPOINEUCHKUX EKCIEPTiB, TPEJACTABIATH i 0OroBOPOBATH
CYZAIIBCBKOIO CITIJTbHOTOIO 13 3aTyYeHHSIM YCi€i I0PUANYHOI TPOMAJCHKOCTI
HaO1/IbII 3HAY YL MO3KI] Ta i1el, aKi sHaim BigoOpaxents y BucHoskax,
MOSKJIMBOCTI IXHBOI HAWIIIBU/IIIOI IMIJIEMEHTAIl] B YMHHE 3aKOHO[ABCTBO Ta
MIPaBO3aCTOCOBHY MPAKTUKY.

[TizcymoBytoun HaBejieHe, MOKHA CTBEP/KYBaTH, 1110 BucnoBkn KPEC
€ TIOTYKHUM JKePEeJIOM CTaHAapTiB y cepi He3a/IeKHOCTI Ta HeJ0TOPKAH-
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HOCTI Cy/IIiB, cOPMOBAHUX HA OCHOBI IIPOTIO3UIIIiA, IKi Ha3yIOThCS HA peasib-
HOMY CY/I/IiBCbKOMY JIOCBI/Ii /iep;kaB — uiieHiB Pagm €Bporm. Taki cranmaptu
CTOCYIOThCSI, 30KpeMa, 3a0e3eUeHHST CTaTyCy CY/IIB, IOCTYITY TPOMAISIH /10
MTPaBOCY/IST, THIBUINEHHS SIKOCTI CY/IOBOI [ISIJTBHOCTI Ta BIOCKOHAJIEHHS
Cy/10BO1 cucremu siep;kaBu B 1ijiomy. Bucnosku KPEC BUKOpucTOBYIOTHCS
MpU  MATOTOBIII HOPMATUBHO-TIPABOBUX aKTiB 1 MalOTh CYTTEBY POJb
y IpakTu4Hiii chepi, Hacamiepes Ik iHCTPYMEHTY 3/1iCHEHHS TTPABOCY/I/IS Ta
OPIEHTUP JJIS CY/IiB, OPTAHIB CY/JIIBCHKOTO BPSYBAaHHS Ta CAMOBPSIyBaHHS.
Tomy nommpennm € Bukopuctanist Bucnoskis KPEC opranamu jep:xaBHO1
BJIQJIM Ta OpraHaMu CY/IiBCbKOrO BpSyBaHHS YKpainu, 3okpeMa Pazoio
cynniB Ykpainu, Bumioio pajgoio mpasocyuis, Buioro kBastidikalliiiHoO
KOMici€to cyiIiB YKpainm.

[IpremHo Big3HAYWTH, IO T€ BUAAHHS € OBIJIETHUM, OCKIJIBKU IIIE
pa3 TMiIKpPecToE THHOCTI Ta OPIEHTUPH, SKi BUKopucToByEe Pama €sporm
ynpoznoBxk 70 poxiB cBoe€i apisibHOCTI Ta 20 pokiB pismbrOocTi KPEC, sxi
€ HaJIiIlHUMU JIOPOTOBKa3aMU JiJisi PO30YyJI0BH YKPAiHOK €BPOIEHCHKOTO
MaiGyTHBOTO.
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Strasbourg, 17 November 2010 CCJE (2010) 3 Final

CONSULTATIVE COUNCIL OF EUROPEAN JUDGES
(CCJE)

Dueto anincoherence between the English and the Frenchversions highlighted
by several CCJE members and for a better coherence with Opinion No. 3 of
the CCJE (paragraph 57), the Secretariat previously modified paragraph 22
of the Magna Carta as officially adopted by the CCJE in November 2010.
Following the last meeting of the Bureau (March 2011), it has been decided to
come back to this version. Therefore, it is requested to each user to verify
that paragraph 22 of the Magna Carta used since then corresponds to the
appended text.

MAGNA CARTA OF JUDGES
(Fundamental Principles)
Introduction:

On the occasion of its 10" anniversary, the CCJE adopted, during its 11
plenary meeting (Strasbourg, 17—19 November 2010), a Magna Carta of Judges
(Fundamental Principles) summarising and codifying the main conclusions of
the Opinions that it already adopted. Each of those 12 Opinions, brought to
the attention of the Committee of Ministers of the Council of Europe, contains
additional considerations on the topics addressed in this document (see wwuw.
coe.int/ccje).
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MAGNA CARTA OF JUDGES
(Fundamental Principles)

Rule of law and justice

1. The judiciary is one of the three powers of any democratic state. Its
mission is to guarantee the very existence of the Rule of Law and, thus, to
ensure the proper application of the law in an impartial, just, fair and efficient
manner.

Judicial independence

2. Judicial independence and impartiality are essential prerequisites for
the operation of justice.

3. Judicial independence shall be statutory, functional and financial. It
shall be guaranteed with regard to the other powers of the State, to those
seeking justice, other judges and society in general, by means of national rules
at the highest level. The State and each judge are responsible for promoting
and protecting judicial independence.

4. Judicial independence shall be guaranteed in respect of judicial
activities and in particular in respect of recruitment, nomination until the
age of retirement, promotions, irremovability, training, judicial immunity,
discipline, remuneration and financing of the judiciary.

Guarantees of independence

5.  Decisions on selection, nomination and career shall be based
on objective criteria and taken by the body in charge of guaranteeing
independence.

6. Disciplinary proceedings shall take place before an independent
body with the possibility of recourse before a court.

7. Following consultation with the judiciary, the State shall ensure the
human, material and financial resources necessary to the proper operation
of the justice system. In order to avoid undue influence, judges shall receive
appropriate remuneration and be provided with an adequate pension scheme,
to be established by law.

8. Initial and in-service training is a right and a duty for judges. It shall
be organised under the supervision of the judiciary. Training is an important
element to safeguard the independence of judges as well as the quality and
efficiency of the judicial system.

9.  The judiciary shall be involved in all decisions which affect the
practice of judicial functions (organisation of courts, procedures, other
legislation).
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10. 1In the exercise of their function to administer justice, judges shall
not be subject to any order or instruction, or to any hierarchical pressure, and
shall be bound only by law.

11. Judges shall ensure equality of arms between prosecution and
defence. An independent status for prosecutors is a fundamental requirement
of the Rule of Law.

12. Judges have the right to be members of national or international
associations of judges, entrusted with the defence of the mission of the
judiciary in the society.

Body in charge of guaranteeing independence

13. To ensure independence of judges, each State shall create a Council
for the Judiciary or another specific body, itself independent from legislative
and executive powers, endowed with broad competences for all questions
concerning their status as well as the organisation, the functioning and
the image of judicial institutions. The Council shall be composed either of
judges exclusively or of a substantial majority of judges elected by their
peers. The Council for the Judiciary shall be accountable for its activities
and decisions.

Access to justice and transparency

14. Justice shall be transparent and information shall be published on
the operation of the judicial system.

15. Judges shall take steps to ensure access to swift, efficient and
affordable dispute resolution; they shall contribute to the promotion of
alternative dispute resolution methods.

16. Court documents and judicial decisions shall be drafted in an
accessible, simple and clear language. Judges shall issue reasoned decisions,
pronounced in public within a reasonable time, based on fair and public
hearing. Judges shall use appropriate case management methods.

17. The enforcement of court orders is an essential component of the
right to a fair trial and also a guarantee of the efficiency of justice.
Ethics and responsibility

18. Deontological principles, distinguished from disciplinary rules, shall
guide the actions of judges. They shall be drafted by the judges themselves
and be included in their training.

19. In each State, the statute or the fundamental charter applicable to
judges shall define the misconduct which may lead to disciplinary sanctions
as well as the disciplinary procedure.
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20. Judges shall be criminally liable in ordinary law for offences
committed outside their judicial office. Criminal liability shall not be imposed
on judges for unintentional failings in the exercise of their functions.

21. The remedy for judicial errors should lie in an appropriate system
of appeals. Any remedy for other failings in the administration of justice lies
only against the state.

22. It is not appropriate for a judge to be exposed, in respect of the
purported exercise of judicial functions, to any personal liability, even by way
of reimbursement of the state, except in a case of wilful default.

International courts

23. These principles shall apply mutatis mutandis to judges of all
European and international courts.

COUNCIL OF EUROPE

CONSEIL DE LEUROPE

M. CrpacOypr, 17 sucronaza 2010 poky KP€EC (2010)

KOHCYJIBTATUBHA PAJIA €BPONENCHKUX CY/I/IIB
(KPEC)

Yepes posbixcHicmv MidC aHZIOMOGHUM MA QPAHKOMOGHUM MEKCTAMU
Benuxoi xapmii cyddis, na axy exasanu dexirvra uienic KPEC, ma 3 memoio
sabesneuenns Kpawoi yszodxcenocmi 3 nynxkmom 57 Bucnosky KPEC No 3
Cexpemapiam KPEC nonepednvo enic sminu do nynxmy 22 Benuxoi xapmii
cyddis, odiyitny eepciro mexcmy sxoi KPEC samsepduna 6 aucmonadi
2010 poxy. Ha nacmynnomy sacidanni ¢ 6epesui 2011 poxy Bropo KPEC
npuiinano  piwenns  dompumysamucs. eunpaeienoi pedaxuii. Omorce,
npoxanus nepesipamu, wo6 nynxm 22 Beauxoi xapmii cyooie éiodnoeidas
mexcmy, Ha6e0eHOMY 6 UbOMY QOKYMEHMI HUMCHE.

BEJIUKA XAPTIA CYA/AIB
(OCcHOBOIOJIOKHI MPUHIIHMIIN )

Beryn

KPEC, 3 nazodu 10-i pivnuyi ceozo cmeopenns, na 11-my nienapnomy
sacidanni 6 m. Cmpacoypsi 17—19 aucmonada 2010 poxy cxearuna Benuxy
xapmiio cyddie (OCcHOBONOLIONCHT NPUHUUNILL), 6 AKIll KOPOMKO SUKiadeni i
Koougikosami 20106ni mesu paniwe npuinsmux Bucnosxie. Yei deanadysmo
Bucnoskie KPEC, siki 6yau sanpononosani 0o yeazu Komimemy minicmpie Padu
Esponu, micmsams 6invuL demanviy iHpopMayito oo NUMany, PO3LIAHYMUX
Y uybomy dokymenmi (Ous. www.coe.int/ccje).
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BEJIUKA XAPTIA CYA/AIB
(OCHOBOIOJIOKHI PUHITHITH )

BepxoBeHcTBO IIpaBa Ta NpaBoCyAs

1. CynoBa Biaza — 1ie O/lHa 3 TPBOX TUJIOK BJAAW I€MOKPATUYHOI
nepskaBu. Micisg cyl0BO1 BJIaJii TI0JIITA€ B TapaHTyBaHHI BEPXOBEHCTBA
mpaBa Ta B 3abe3MeueHHi HeyTepeyKeHOTo, CIPABEITNBOTO, YECHOTO Ta
e(eKTUBHOTO 3aCTOCYBaHHS IIPaBa.

He3sanesxHictb cyanis

2.  HesanexHictb Ta HeyHepeIKeHICTh CYALIB € 000B'I3KOBUMU
rnepeyMOBaMU 31iCHEHHS IPABOCY IS,

3. Hesanexnictp cynniB Mae OyTH 3akpillieHa 3aKOHOAABYO,
(ynkmionanbao Ta ((inancoBo. HezamexHicTh cyaiiB rapaHTyETbCS
BIIHOCHO 1HIIMX TiJIOK AepsKaBHOI BJaau, AJs OCiO, AKi 3BEpTaOThCs
0 TPaBOCYIJd, AJS IHIIUX CYIIiB 1 JJd CYCIIJbCTBA 3arajioM Ta
BCTAHOBJIOETHCS HAIIOHAJTbHUM 3aKOHO/[aBCTBOM Ha HAaMBUIIOMY pPiBHI.
JlepskaBa i KOKEH CY/AJs1 HECYTh BIAMOBiZaJbHICTh 3a 3abe3leUeHHS Ta
3aXUCT HE3aJIEKHOCTI CY/JIiB.

4. Hesanexx#icTb CyMJiB TapaHTYEThCS IIOA0 MiSIBHOCTI CYIIB,
30KpeMa CTOCOBHO iXHIX [0060py, NPU3HAYEHHS Ha I10Caly [0 HaCTaHHS
MEHCITHOTO BiKY, MPOCYBaHHS MO CJIy:KOi, He3MIHIOBAHOCTI, TpodeciitHol
Ti/ITOTOBKH, CY//IiBChKOI HEJIOTOPKAHHOCTI, MUCIUTLIIHY, OIJIATH TIpaili Ta
(inancyBanHs CyJIOBUX OpPraHiB.

lapanrii He3as1eKHOCTI

5. Pimenns mono go60py, NpU3HAYEHHS Ta Kap'€PHOTO IIPOCYBaHHS
CY/UIIB TPYHTYIOThCSI Ha O0'€KTUBHUX KPUTEPISIX i TPUIMAIOTBCS OPraHOM,
KU BIZITOBI/Ia€ 32 TapaHTYyBaHHS HE3aJIEKHOCTI CY/IIB.

6. JlucrururinapHe TPOBAJKEHHS 3/1IICHIOETHCST HE3AJI€XKHUM OPTaHOM,
3 MOJKJIMBICTIO TIOJIAJIBIIIOTO 3BEPHEHHS 10 CY/LY.

7. Ilicns xoHcynbramiii i3 cyagamu mepKaBa 3a0e3nedye JIOICHKI,
MarepianbHi Ta (biHAHCOBI pecypcH, HEOOXIAHI I HAJIEKHOI JisIbHOCTI
Cy/IOBOI CHCTeMH. 3 METOI0 IOIepe/KeHHsI HeHAJIeKHOTO BIJIUBY CYIII
OTPUMYIOTb Bi/IIIOBIJIHY BUHATOPO/LY TA TIEHCIIO, SIKi BU3HAYAIOTHCST 3aKOHOM.

8.  IIpoxojpkeHHs T0YaTKOBOI MiZITOTOBKY Ta ITiIBUIIIeHHS KBaJTi(ikarlii
€ npaBoM Ta 000B’s13K0M cyai. KOHTPOJIb 32 IPOBEJEHHSM iATOTOBKK Ta
il opraisalti€io 3icHIOTD cy0Bi opranu. [ligroToBka cyami € BaxkamBUM
eJleMEeHTOM 3a0e3IeUeHHsT He3a/JeKHOCTI CYAMIIB, SKOCTI Ta e(DEeKTUBHOCTI
CYZIOBOI CUCTEMU.
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9. Cyaai GepyTh y4acTb y HPUHHATTI BCiX pillleHb, SKi BIUIMBAIOTh
Ha QQYHKIIOHYBaHHS CyM0BOI cucrteMu (oprauisailis [islJIbHOCTI CY/IiB,
TpollecyasbHi TUTaHHS, 1HII 3aKOHO/[ABY1 TTUTAHHST ).

10. TIlpu spmilicnenni (GyHKII BifIIpaBiIeHHs MPABOCY/UIA CYIJISIM He
MMOBUHHI HA/IABATUCh JKO/[HI HAKA3W YU IHCTPYKIILii, TAKOXK CY//Ii He TTOBUHHI
3a3HaBaTH THCKY 3 OOKY CYZI0BOTO KEPIBHUIITBA; CY/ KEPYIOTHCSI BUHITKOBO
3aKOHOM.

11. Cynanmi 3a6e3medyioTh piBHICTH CTOPIH OOGBUHYBAYEHHST i1 3aXHUCTY.
He3zanesxxuuii cratyc mpoKkypopiB — OCHOBOIOJIOKHA BUMOTa BEPXOBEHCTBA
paBa.

12.  Cyaui MaioTh mpaBo OyTH YieHaM¥ HAIliOHAJIbHUX YU MIKHAPOIHUX
CYAMIBCHKUX 00’€lHaHb, YIIOBHOBAKEHUX 3aXMIIATH MICiI0 CYJOBOI BJagu B
CYCITIJIbCTBI.

OpraH, 10 rapaHTy€ He3aIeKHICTh

13. [us sabesnedeHss HE3aMeKHOCTI CYIUIB Y KOXKHIN aepikaBi CTBO-
proetbest CymoBa pafia UM IHIMUHN CHETiali30BaHUI OpraH, He3aJleXKHUN
Bi/l 3aKOHO/IABUOI Ta BUKOHABYOI BJAAU, HAMITEHUN IMUPOKUMU ITOBHO-
BRKEHHSIMU 3 YCiX MUTAHb MO0 CTATyCy CY/UIiB, a TAKOK III0/I0 OpraHizartii,
(DYHKITIOHYBaHHS Ta peryTaii cy/0BuX iHCTUTYILH. [lo CKIamy paau BXOAITH
ab0 BUHATKOBO cymui, abo mepeBakHa OLIBLICTD CYAIiB, OOpAHMUX IHIIMMU
cymasimu. CyzoBa pagia Mae OyTH MiBBITHOIO CTOCOBHO CBOET JisIBHOCTI Ta
pilleHb.

Hocryn 10 npaBocy /s Ta IPO30PiCTh

14. TlpaBocymas Mae OyTu mpo3opuM, iHdopMamis mogo (QYHKIO-
HYBAHHS CY/I0BOI CHCTEME Ma€ OyTH yOIiaHOTO.

15. Cyaui BXKUBAIOTh 3aX0AiB 115 3a0e31eYeHHs JOCTYITY A0 IBUAKOTO,
e(heKTUBHOTO Ta JOCTYITHOTO BUPIMIEHHS CIIOPiB; CY/Ii CIIPUSTIOTH TIOITPEH-
HIO aJIGTEPHATUBHUX METO/IiB BUPIIIIEHHS CIIOPIB.

16. CynoBa 1oKyMeHTaIlist Ta PilleHHS CYy BUKJIAAAIOTHCS TOCTYITHOIO,
npoctoio i 3posymisnoio MoBoio. Cyli BUHOCATh OOIPYHTOBaHI pillleHHS,
OTOJIONIYIOUM IX BIIKPUTO IIPOTSATOM PO3YMHOTO Yacy IicJisl ClIpaBe/l/InBOrO
Ta my6JiuHOoTO posriisiay cripasu. Cyli BAKOPUCTOBYIOTh HAJIEKHI METO/IN
VIPaBJiHHA Cy/JOBUMU CIIPABaMMU.

17. BukoHaHHS Cy/JOBUX HaKa3iB € BaKJIMBOIO CKJIAZOBOIO TIpaBa Ha
CIIPaBEIMBUII CYJI Ta TaPAHTI€0 ePeKTUBHOTO TIPABOCY/IJIS.
Eruka ta BinoBiajbHiCTh

18. leoHTOJIOTIYHI IPUHIINIIN, STKi € BIIMIHHUMHA Bifl INCIIATIIIHAPHIX
PaBUJI, MAOTh CHPSIMOBYBATU TMOBEAIHKY cy/i. 1li mpuHIumu po3poo-
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LokymeHTn KOHCYIbTatTnBHOI paam eBpONeriCbKux cyaaiB

JIOIOTBCS CYAISAME Ta MaloTh OyTH BKJIOYEHI O IIporpaMm MiArOTOBKH
CY/IIB.

19. ¥ xoxHiil iepskasi 3aKoH uu hyHAaAMEHTATIbHA XapTist CY/1iB TOBUH-
Hi BU3HAUATU HEHAJEKHY TOBEIIHKY, dKa MOXe MaTU HACTiIKOM AMCITUTI-
JIIHAPHY BiZIMOBIZABbHICTD Ta BIAKPUTTS AUCITUTIITIHAPHOTO TTPOBAJKEHHS.

20. Cynani HecyTb KPUMIHAJIBHY BiITIOBIIAJIBHICTD 3TiJTHO i3 3aTaJIbHUM
3aKOHOJIaBCTBOM 3a CKO€EHI 3JIOYWHU, SIKi He TIOB'sI3aHi 3 BUKOHAHHSIM
npodeciitnux 0608’ a3kiB. Cyuli He HeCYTh KPUMIHAJIBHY BiAIIOBiaIbHICTH
32 HEHAaBMUCHI IIOMUJIKY [IPU BUKOHAHHI CBOIX IPpodeciiiHnX 000B’I3KiB.

21. 3acobu i BUIIPaBJIEHHS CYAAIBCbKUX IIOMUJIOK CJIiJ| epegdadnTi
BIZIIIOBIZIHOI0 CUCTEMOIO alleIAiNHOr0 OcKap:KeHHs. Bunpasienus Oyib-
SJKUX 1HIMUX TIOMWJIOK B aJMIHICTPYBaHHI MPaBOCYA/S € BUKIIOUHOIO
BiITOBIZIATIbHICTIO JIEPKABH.

22. Cymnas He Moxe HecTd OyIb-sKy OCOOMCTY BiAIIOBIAAJbHICTD,
MOB’sI3aHy 3 YIOBHOBA)KEHUM 3/[ICHEHHSIM TPABOCY//IS, HaBiTh y dopmi
Bi/IIITKOIYBaHHS JIepsKaBi, OKPIM BUTIQ/IKIB YMUCHOI HEHAIEKHOI TTOBE/TIHKU.

MixkHapoaHi cyu

23. 1li npuHIMIIY 3aCTOCOBYIOThCS, 3 Bi/IOBIIHUMU 3MiHAMH, /IO CY//IiB
YCiX €EBPOTIENCHKUX Ta Mi>KHAPO/IHUX CY/IiB.
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Documents of the Consultative Council of European Judges

1. The Consultative Council of European Judges (CCJE) has drawn up
this Opinion on the basis of the responses of States to a questionnaire, texts
prepared by the Working Party of the CCJE and texts prepared by the Chair
and Vice Chair of the CCJE and the specialist of the CCJE on this topic,
Mr Giacomo OBERTO (Italy).

2. The material made available to the CCJE includes a number
of statements, more or less official, of principles regarding judicial
independence.

3. One may cite as particularly important formal examples:

» UN basic principles on the independence of the judiciary (1985),

¢ Recommendation No. R (94) 12 of the Committee of Ministers of the

Council of Europe to Member States on the independence, efficiency
and role of judges.

4. Less formal developments have been:

e The European Charter on the Statute for Judges adopted by
participants from European countries and two judges’ international
associations meeting in Strasbourg on 8—10 July 1998, supported by
the meeting of the Presidents of the Supreme Courts of Central and
Eastern European countries in Kyiv on 12—14 October 1998, and
again by judges and representatives from Ministries of Justice from 25
European countries meeting in Lisbon on 8—10 April 1999,

« Statements by delegates of High Councils of Judges, or judges’
associations, such as those made at a meeting in Warsaw and Slok on
23-26 June 1997.

5. Other material mentioned during the CCJE’s discussions includes:

* Beijing Statement on principles of the independence of the judiciary in
the Lawasia Region (August 1997), now signed by 32 Chief Justices of
that region,

e The Latimer House Guidelines for the Commonwealth (19 June
1998), the outcome of a colloquium attended by representatives of
23 Commonwealth countries or overseas territories and sponsored
by Commonwealth judges and lawyers with support from the
Commonwealth Secretariat and the Commonwealth Office.

6. Throughout the CCJE discussions, members of the CCJE emphasised
that what is critical is not the perfection of principles and, still less, the
harmonisation of institutions; it is the putting into full effect of principles
already developed.

7. The CCJE also considered whether improvements or further
developments of existing general principles may be appropriate.
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8. The purpose of this opinion is to look in greater detail at a number of
the topics discussed and to identify the problems or points concerning the
independence of judges that would benefit from attention.

9. Tt is proposed to take the following topic headings:

» The rationale of judicial independence

e The level at which judicial independence is guaranteed

 Basis of appointment or promotion

* The appointing and consultative bodies

e Tenure — period of appointment

» Tenure — irremovability and discipline

*  Remuneration

* Freedom from undue external influence

* Independence within the judiciary

* The judicial role

In the course of looking at these topics, the CCJE has sought to identify
certain examples of difficulties regarding or threats to independence which
came toitsattention. Further, it hasidentified the importance of the principles
under discussion to (in particular) the arrangements and practice regarding
the appointment and re-appointment of judges to international courts. This
topic is dealt with in paragraphs 52, 54—55).

The rationales of judicial independence

10. Judicial independence is a pre-requisite to the rule of law and a
fundamental guarantee of a fair trial. Judges are «charged with the ultimate
decision over life, freedoms, rights, duties and property of citizens» (recital
to UN basic principles, echoed in Beijing declaration; and Articles 5 and 6 of
the European Convention on Human Rights). Their independence is not a
prerogative or privilege in their own interests, but in the interests of the rule
of law and of those seeking and expecting justice.

11. This independence must exist in relation to society generally and
in relation to the particular parties to any dispute on which judges have to
adjudicate. The judiciary is one of three basic and equal pillars in the modern
democratic state!. It has an important role and functions in relation to the
other two pillars. It ensures that governments and the administration can
be held to account for their actions, and, with regard to the legislature, it is
involved in ensuring that duly enacted laws are enforced, and, to a greater or

! The CCJE will not attempt to precise the extensive literature on the subject of
separation of powers, and the text gives only a simplified account, as is aptly
demonstrated in The Judiciary and the Separation of Powers by Lopez Guerra (Venice
Commission paper for a Conference for Constitutional and Supreme Court Judges from
the Southern African Region, February 2000).
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lesser extent, in ensuring that they comply with any relevant constitution
or higher law (such as that of the European Union). To fulfil its role in
these respects, the judiciary must be independent of these bodies, which
involves freedom from inappropriate connections with and influence by these
bodies!. Independence thus serves as the guarantee of impartiality?. This has
implications, necessarily, for almost every aspect of a judge’s career: from
training to appointment and promotion and to disciplining.

12. Judicial independence presupposes total impartiality on the part of
judges. When adjudicating between any parties, judges must be impartial,
that is free from any connection, inclination or bias, which affects — or may
be seen as affecting — their ability to adjudicate independently. In this regard,
judicial independence is an elaboration of the fundamental principle that
«no man may be judge in his own cause». This principle also has significance
well beyond that affecting the particular parties to any dispute. Not merely
the parties to any particular dispute, but society as a whole must be able to
trust the judiciary. A judge must thus not merely be free in fact from any
inappropriate connection, bias or influence, he or she must also appear
to a reasonable observer be free therefrom. Otherwise, confidence in the
independence of the judiciary may be undermined.

13. The rationale of judicial independence, as stated above, provides
a key by which to assess its practical implications — that is, the features
which are necessary to secure it, and the mean by which it may be secured,
at a constitutional or lower legal level3, as well as in day-to-day practice, in
individual states. The focus of this opinion is upon the general institutional
framework and guarantees securing judicial independence in society, rather
than upon the principle requiring personal impartiality (both in fact and
appearance) of the judge in any particular case. Although there is an overlap,
it is proposed to address the latter topic in the context of the CCJE’s
examination of judicial conduct and standards of behaviour.

The level at which judicial independence is guaranteed

14. The independence of the judiciary should be guaranteed by domestic
standards at the highest possible level. Accordingly, States should include the
concept of the independence of the judiciary either in their constitutions or
among the fundamental principles acknowledged by countries which do not
have any written constitution but in which respect for the independence of

For a more sophisticated analysis identifying the impossibility, and it can be said,
undesirability, of anyone being completely independent of all influence, e.g. social and
cultural parameters, see The Role of Judicial Independence for the Rule of Law, Prof.
Henrich (Venice Commission paper for workshop in Kyrgystan, April 1998).

See paragraph 12 below.

See paragraphs 14—16 below.
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the judiciary is guaranteed by age-old culture and tradition. This marks the
fundamental importance of independence, whilst acknowledging the special
position of common law jurisdictions (England and Scotland in particular)
with a long tradition of independence, but without written constitutions.

15. The UN basic principles provide for the independence of the judiciary
to be «guaranteed by the State and enshrined in the Constitution or the law of
the country». Recommendation No. R (94) 12 specifies (in the first sentence
of Principle 1.2) that «The independence of judges shall be guaranteed
pursuant to the provisions of the [ European| Convention [on Human Rights]
and constitutional principles, for example by inserting specific provisions in
the constitutions or other legislation or incorporating the provisions of this
recommendation in internal law».

16. The European Charter on the statute for judges provides still more
specifically: «In each European State, the fundamental principles of the
statute for judges are set out in internal norms at highest level, and its rules
in norms at least at the legislative level». This more specific prescription
of the European Charter met with the general support of the CCJE. The
CCJE recommends its adoption, instead of the less specific provisions of
the first sentence of Principle 1.2 of Recommendation No. R (94) 12.

Basis of appointment or promotion

17. The UN basic principles state (paragraph 13): «Promotion of judges,
wherever such a system exists, should be based on objective factors, in
particular ability, integrity and experience». Recommendation No. R (94)
12 is also unequivocal: «All decisions concerning the professional career of
judges should be based on objective criteria, and the selection and career of
judges should be based on merit, having regard to qualifications, integrity,
ability and efficiency». Recommendation No. R (94) 12 makes clear that
it is applicable to all persons exercising judicial functions, including those
dealing with constitutional, criminal, civil, commercial and administrative
law matters (as well as in most respects to lay judges and other persons
exercising judicial functions). There is, therefore, general acceptance both
that appointments should be made «on the merits» based on <«objective
criteria» and that political considerations should be inadmissible.

18. The central problems remain (a) of giving content to general
aspirations towards «merits-based» appointments and <objectivity» and (b)
of aligning theory and reality. The present topic is also closely linked with the
next two topics (The appointing body and Tenure).

19. In some countries there is, constitutionally, a direct political input into
the appointment of judges. Where judges are elected (either by the people as
at the Swiss cantonal level, or by Parliament as at the Swiss federal level,
in Slovenia and «the Former Yugoslav Republic of Macedonia» and in the
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case of the German Federal Constitutional Court and part of the members of
the ITtalian Constitutional Court), the aim is no doubt to give the judiciary
in the exercise of its functions a certain direct democratic underpinning. It
cannot be to submit the appointment or promotion of judges to narrow party
political considerations. Where there is any risk that it is being, or would be
used, in such a way, the method may be more dangerous than advantageous.

20. Even where a separate authority exists with responsibility for or in
the process of judicial appointment or promotion, political considerations
are not, in practice, necessarily excluded. Thus, in Croatia, a High Judiciary
Council of 11 members (seven judges, two attorneys and two professors) has
responsibility for such appointments, but the Minister of Justice may propose
the 11 members to be elected by the House of Representatives of the Croatian
Parliament and the High Judiciary Council has to consult with the judiciary
committee of the Croatian Parliament, controlled by the party forming the
Government for the time being, with regard to any such appointments.
Although Article 4 of the amended Croatian Constitution refers to the
principle of separation of powers, it also goes on to state that this includes <«all
forms of mutual co-operation and reciprocal control of power holders», which
certainly does not exclude political influence on judicial appointments or
promotion. In Ireland, although there is a judicial appointments commission?,
political considerations may still determine which of rival candidates, all
approved by the commission, is or are actually appointed by the Minister of
Justice (and the commission has no role in relation to promotions).

21. In other countries, the systems presently in place differ between
countries with a career judiciary (most civil law countries) and those
where judges are appointed from the ranks of experienced practitioners
(e. g. common law countries, like Cyprus, Malta and the UK, and other
countries like Denmark).

22. In countries with a career judiciary, the initial appointment of
career judges normally depends upon objective success in examination.
The important issues seem to be (a) whether competitive examination
can suffice — should not personal qualities be assessed and practical skills
be taught and examined? (b) whether an authority independent of the
executive and legislature should be involved at this stage — in Austria, for
example Personalsenates (composed of five judges) have a formal role in
recommending promotions, but none in relation to appointments.

23. By contrast, where judges are or may be appointed from the ranks
of experienced practitioners, examinations are unlikely to be relevant and
practical skills and consultation with other persons having direct experience
of the candidate are likely to be the basis of appointment.

4 See further paragraph 43 below.
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24. In all the above situations, it is suggested that objective standards
are required not merely to exclude political influence, but for other reasons,
such as the risk of favouritism, conservatism and cronyism (or «cloning»),
which exist if appointments are made in an unstructured way or on the basis
of personal recommendations.

25. Any <objective criterias, seeking to ensure that the selection and career
of judges are «based on merit, having regard to qualifications, integrity, ability
and efficiency», are bound to be in general terms. Nonetheless, it is their actual
content and effect in any particular state that is ultimately critical. The CCJE
recommended that the authorities responsible in member States for making
and advising on appointments and promotions should now introduce,
publish and give effect to objective criteria, with the aim of ensuring that
the selection and career of judges are «based on merit, having regard to
qualifications, integrity, ability and efficiency». Once this is done, those
bodies or authorities responsible for any appointment or promotion will be
obliged to act accordingly, and it will then at least be possible to scrutinize the
content of the criteria adopted and their practical effect.

26. The responses to questionnaires indicate a widespread lack of any or
any such published criteria. General criteria have been published by the Lord
Chancellor in the UK, and the Scottish executive has issued a consultation
document. Austrian law defines criteria for promotion. Many countries
simply rely on the integrity of independent councils of judges responsible for
appointing or recommending appointments, e. g. Cyprus, Estonia. In Finland,
the relevant advisory board compares the candidates’ merits and its proposal
of any appointment includes the reasons for its decision. Likewise in Iceland,
the Selection Committee® provides the Minister for Justice with a written
appraisal of applicants for district judgeships, while the Supreme Court
advises on competence for appointment to the Supreme Court. In Germany,
at both federal and Land level, councils for judicial appointments may be
responsible for delivering written views (without detailed reasons) on the
suitability of candidates for judicial appointment and promotion, which do
not bind the Minister of Justice, but which may lead to (sometimes public)
criticism if he does not follow them. The giving of reasons might be regarded
as a healthy discipline and would be likely to give insight to the criteria being
applied in practice, but countervailing considerations may also be thought to
militate against the giving of reasons in individual cases (e.g. the sensitivity
of the judgment between closely comparable candidates and privacy with
regard to sources or information).

> Consisting of three lawyers appointed by the Minister of Justice on the recommendation
of the Supreme Court, the Judges Association and the Association of Attorneys, on
whose applications and qualifications the Supreme Court also comments.
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27. In Lithuania, although no clear criteria governing promotion exist,
the performance of district judges is monitored by a series of quantitative and
qualitative criteria based mainly on statistics (including statistics relating
to reversals on appeal), and is made the subject of reports to the Courts
Department of the Ministry of Justice. The Minister of Justice has only an
indirect role in selection and promotion. But the monitoring system has been
«strictly criticised» by the Lithuanian Association of Judges. Statistical data
have an important social role in understanding and improving the workings
and efficiency of courts. But they are not the same as objective standards for
evaluation, whether in respect of appointment to a new post or promotion or
otherwise. Great caution is required in any use of statistics as an aid in this
context.

28. In Luxembourg, promotion is said to be based normally on the
seniority principle. In the Netherlands there are still elements of the early
seniority system, and in Belgium and Italy objectively defined criteria of
seniority and competence determine promotion. In Austria, in relation to the
recommendations for promotion made by the Personalsenates (composed of
five judges) to the Minister of Justice, the position by law is that seniority is
considered only in case of equal professional ability of candidates.

29. The European Charter on the statute for judges addresses systems
for promotion «when it is not based on seniority» (paragraph 4.1.), and the
Explanatory Memorandum notes that this is «a system which the Charter
did not in any way exclude because it is deemed to provide very effective
protection for independence». Although adequate experience is a relevant
pre-condition to promotion, the CCJE considered that seniority, in
the modern world, is no longer generally® acceptable as the governing
principle determining promotion. The public has a strong interest not just
in the independence, but also in the quality of its judiciary, and, especially
in times of change, in the quality of the leaders of its judiciary. There is a
potential sacrifice in dynamism in a system of promotion based entirely on
seniority, which may not be justified by any real gain in independence. The
CCJE considered however that seniority requirements based on years of
professional experience can assist to support independence.

30. In Ttaly and to some extent Sweden, the status, function and
remuneration of judges have been uncoupled. Remuneration follows, almost
automatically, from seniority of experience and does not generally vary
according to status or function. Status depends on promotion but does not
necessarily involve sitting in any different court. Thus, a judge with appellate
status may prefer to continue to sit at first instance. In this way the system

6 The CCJE is however aware of some cases, where such a system appears to work
successfully, e.g. for the appointment of the Chief Justice in India and Japan.
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aims to increase independence by removing any financial incentive to seek
promotion or a different function.

31. The CCJE considered the question of equality between women and
men. The Latimer House Guidelines state: «Appointments to all levels of the
judiciary should have, as an objective, the achievement of equality between
women and men». In England, the Lord Chancellor’s «guiding principles»
provide for appointment strictly on merit «regardless of gender, ethnic origin,
marital status, sexual orientation....», but the Lord Chancellor has made clear
his wish to encourage applications for judicial appointment from both women
and ethnic minorities. These are both clearly appropriate aims. The Austrian
delegate reported that in Austria, where there were two equally qualified
candidates, it was specifically provided that the candidate from the under-
represented sex should be appointed. Even on the assumption that this limited
positive reaction to the problem of under-representation would pose no legal
problems, the CCJE identified as practical difficulties, first, that it singles
out one area of potential under-representation (gender) and, secondly, that
there could be argument about what, in the circumstances of any particular
country, constitutes under-representation, for relevant discriminatory
reasons, in such an area. The CCJE does not propose a provision like the
Austrian as a general international standard, but does underline the need
to achieve equality through «guiding principles» like those referred to in
the third sentence above.

The appointing and consultative bodies

32. The CCJE noted the large diversity of methods by which judges are
appointed. There is evident unanimity that appointments should be «merit-
based».

33. The various methods currently used to select judges can all be seen
as having advantages and disadvantages: it may be argued that election
confers a more direct democratic legitimacy, but it involves a candidate in a
campaign, in politics and in the temptation to buy or give favours. Co-option
by the existing judiciary may produce technically qualified candidates, but
risks conservatism and cronyism (or «cloning»)” — and would be regarded
as positively undemocratic in some constitutional thinking. Appointment by
the executive or legislature may also be argued to reinforce legitimacy, but
carries a risk of dependence on those other powers. Another method involves
nomination by an independent body.

34. There is room for concern that the present diversity of approach
may tacitly facilitate the continuation of undue political influence over
appointments. The CCJE noted the view of the specialist, Mr Oberto, that

7 See paragraph 24 above.
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informal appointment procedures and overtly political influence on judicial
appointments in certain States were not helpful models in other, newer
democracies, where it was vital to secure judicial independence by the
introduction of strictly non-political appointing bodies.

35. The CCJE noted, to take one example of a new democracy, that
in the Czech Republic judicial appointments are made by the President
of the Republic, on the motion of the Minister of Justice and promotions
(i. e. transfer to a higher court or to the position of a presiding or deputy
presiding judge) by either the president or the Minister. No Supreme
Judiciary Council exists, although judges sit on committees which select
candidates for judicial appointment.

36. Recommendation No. R (94) 12 presently hedges its position in this
area. It starts by assuming an independent appointing body:

«The authority taking the decision on the selection and career of judges
should be independent of the government and administration. In order
to safeguard its independence, rules should ensure that, for instance, its
members are selected by the judiciary and that the authority decides itself on
its procedural ruless.

But it then goes on to contemplate and provide for a quite different system:

«However, where the constitutional or legal provisions and traditions
allow judges to be appointed by the government, there should be guarantees
to ensure that the procedures to appoint judges are transparent and
independent in practice and that the decisions will not be influenced by any
reasons other than those related to the objective criteria mentioned above.»

The examples which follow of «guarantees» offer even greater scope for
relaxation of formal procedures — they start with an special independent
body to give advice which the government «follows in practice», include
next «the right to appeal against a decision to an independent authority» and
end with the bland (and imprecisely expressed) possibility that it is sufficient
if «the authority which makes the decision safeguards against undue and
improper influences».

37. The background to this formulation is found in conditions in 1994. But
the CCJE is concerned now about its somewhat vague and open nature in the
context of the wider Europe, where constitutional or legal «traditions» are
less relevant and formal procedures are a necessity with which it is dangerous
to dispense. Therefore, the CCJE considered that every decision relating
to a judge’s appointment or career should be based on objective criteria
and be either taken by an independent authority or subject to guarantees
to ensure that it is not taken other than on the basis of such criteria.

38. The CCJE recognised that it may not be possible to go further, in view
of the diversity of systems at present accepted in European States. The CCJE
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is, however, an advisory body, with a mandate to consider both possible
changes to existing standards and practices and the development of generally
acceptable standards. Further, the European Charter on the statute for judges
already goes considerably further than Recommendation No. R (94) 12, by
providing as follows:

«In respect of every decision affecting the selection, recruitment,
appointment, career progress or termination of office of a judge, the statute
envisages the intervention of an authority independent of the executive
and legislative powers within which at least one half of those who sit are
judges elected by their peers following methods guaranteeing the widest
representation of the judiciary».

39. The Explanatory Memorandum explains that the «intervention»
of an independent authority was intended in a sense wide enough to cover
an opinion, recommendation or proposal as well as an actual decision. The
European Charter still goes well beyond current practice in many European
States. (Not surprisingly, delegates of High Councils of Judges and judges’
associations meeting in Warsaw on 23-26 June 1997 wanted even fuller
judicial «control» over judicial appointments and promotion than advocated
by the European Charter.)

40. The responses to questionnaires show that most European States
have introduced a body independent of the executive and legislature with
an exclusive or lesser role in respect of appointments and (where relevant)
promotions; examples are Andorra, Belgium, Cyprus, Denmark, Estonia,
Finland, France, Iceland, Ireland, Ttaly, Lithuania, Moldova, Netherlands,
Norway, Poland, Romania, Russia, Slovakia, Slovenia, «the Former Yugoslav
Republic of Macedonia» and Turkey.

41. The absence of such a body was felt to be a weakness in the Czech
Republic. In Malta such a body exists, but the fact that consultation with it by
the appointing authority® was optional was felt to be a weakness. In Croatia, the
extent of potential political influence over the body was identified as a problem?.

42. The following systems will serve as three examples of a higher judiciary
council meeting the suggestions of the European Charter.

i) Under article 104 of the Italian Constitution, such a council consists
of the President of the Republic, the First President and Procurator
General of the Court of Cassation, 20 judges elected by the judiciary
and 10 members elected by Parliament in joint session from among
university professors and lawyers of 15 years standing. Under article
105, its responsibility is «to designate, to recruit and transfer, to

8 The President on advice from the Prime Minister.
9 See paragraph 20 above.
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promote and to take disciplinary measures in respect of judges, in
accordance with the rules of the judicial organisation».

ii) The Hungarian Reform Laws on Courts of 1997 set up the National
Judicial Council exercising the power of court administration
including the appointment of judges. The Council is composed of
the President of the Supreme Court (President of the Council), nine
judges, the Minister of Justice, the Attorney General, the President of
the Bar Association and two deputies of Parliament.

iii) In Turkey a Supreme Council selects and promotes both judges and
public prosecutors. It consists of seven members including five judges
from either the Court of Cassation and the Council of State. The
Minister of Justice chairs it and the Undersecretary of the Minister of
Justice is also an ex-officio member of the Council.

43. A common law example is provided by Ireland, where the Judicial
Appointments Board was established by Courts and Courts Officers Act
1995, section 13 for the purpose of «identifying persons and informing
Government of the suitability of those persons for appointment to judicial
office». Its membership of nine persons consists of the Chief Justice, the
three Presidents of the High Court, Circuit Court and District Court, the
Attorney General, a practicing barrister nominated by the Chairman of the
Bar, a practicing solicitor nominated by the Chairman of the Law Society,
and up to three persons appointed by the Minister of Justice, engaged in or
having knowledge or experience of commerce, finance or administration or
with experience as consumers of court services. But it does not exclude all
political influence from the process!?.

44. The German model (above) involves councils, whose role may be
different depending on whether one is speaking of federal or Land courts and
on the level of court. There are councils for judicial appointments whose role
is usually purely advisory. In addition, several German Liander provide that
judges shall be chosen jointly by the competent Minister and a committee for
theselection of judges. This committee usually hasaright of veto. Itis typically
composed of members of parliament, judges elected by their colleagues and
a lawyer. The involvement of the Minister of Justice is regarded in Germany
as an important democratic element because he is responsible to parliament.
It is regarded as constitutionally important that the actual appointing body
should not consist of judges alone or have a majority of judges.

45. Even in legal systems where good standards have been observed by
force of tradition and informal self-discipline, customarily under the scrutiny
of a free media, there has been increasing recognition in recent years of a need

10 See paragraph 20 above.
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for more objective and formal safeguards. In other states, particularly those
of former communist countries, the need is pressing. The CCJE considered
that the European Charter — in so far as it advocated the intervention (in
a sense wide enough to include an opinion, recommendation or proposal
as well as an actual decision) of an independent authority with substantial
judicial representation chosen democratically by other judges'! —
pointed in a general direction which the CCJE wished to commend. This
is particularly important for countries which do not have other long-
entrenched and democratically proved systems.

Tenure — period of appointment

46. The UN basic principles, Recommendation No. R (94) 12 and the
European Charter on the statute for judges all refer to the possibility of
appointment for a fixed legal term, rather than until a legal retirement age.

47. The European Charter, paragraph 3.3 also refers to recruitment
procedures providing «for a trial period, necessarily short, after nomination
to the position of judge but before confirmation on a permanent basis».

48. European practice is generally to make full-time appointments until
the legal retirement age. This is the approach least problematic from the
viewpoint of independence.

49. Many civil law systems involve periods of training or probation for
new judges.

50. Certain countries make some appointments for a limited period
of years (e. g. in the case of the German Federal Constitutional Court, for
12 years). Judges are commonly also appointed to international courts (e. g.
the European Court of Justice and the European Court of Human Rights) for
limited periods.

51. Some countries also make extensive use of deputy judges, whose
tenure is limited or less well protected than that of full-time judges (e. g. the
UK and Denmark).

52. The CCJE considered that where, exceptionally, a full-time judicial
appointment is for a limited period, it should not be renewable unless
procedures exist ensuring that:

i thejudge, if he or she wishes, is considered for re-appointment by the

appointing body and

ii the decision regarding re-appointment is made entirely objectively

and on merit and without taking into account political considerations.

53. The CCJE considered that when tenure is provisional or limited, the
body responsible for the objectivity and the transparency of the method

! See paragraphs 38—39 above.
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of appointment or re-appointment as a full-time judge are of especial
importance (see also paragraph 3.3 of the European Charter).

54. The CCJE was conscious that its terms of reference make no specific
reference to the position of judges at an international level. The CCJE is
borne of a recommendation (no. 23) in the Wise Persons’ Report of 1998,
that direct co-operation with national institutions of the judiciary should
be reinforced, and Resolution No. 1 adopted thereafter by the Ministers of
Justice at their 22nd Conference meeting in Chisinau on 17—18 June 1999
referred to the CCJE’s role as being to assist in carrying out the priorities
identified in the global action plan «for the strengthening of the role of
judges in Europe and to advise .... whether it is necessary to update the legal
instruments of the Council of Europe ....». The global action plan is heavily
focused on the internal legal systems of member states. But it should not
be forgotten that the criteria for Council of Europe membership include
«fulfillment of the obligations resulting from the European Convention on
Human Rights» and that in this respect «submission to the jurisdiction of
the European Court of Human Rights, binding under international law,
is clearly the most important standard of the Council of Europe» (Wise
Persons’ Report, paragraph 9).

55. The CCJE considered that the ever increasing significance for national
legal systems of supranational courts and their decisions made it essential to
encourage member States to respect the principles concerning independence,
irremovability, appointment and term of office in relation to judges of such
supranational courts (see in particular paragraph 52 above).

56. The CCJE agreed that the importance for national legal systems
and judges of the obligations resulting from international treaties such as
the European Convention and also the European Union treaties makes
it vital that the appointment and re-appointment of judges to the courts
interpreting such treaties should command the same confidence and
respect the same principles as national legal systems. The CCJE further
considered that involvement by the independent authority referred in the
paragraphs 37 and 45 should be encouraged in relation to appointment
and re-appointment to international courts. The Council of Europe and its
institutions are in short founded on belief in common values superior to those
of any single member State, and that belief has already achieved significant
practical effect. It would undermine those values and the progress that has
been made to develop and apply them, if their application was not insisted
upon at the international level.

Tenure — irremovability and discipline

57. It is a fundamental tenet of judicial independence that tenure is
guaranteed until a mandatory retirement age or the expiry of a fixed term
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of office: see the UN basic principles, paragraph 12; Recommendation
No. R (94) 12 Principle I(2)(a)(ii) and (3) and Principle VI (1) and (2).
The European Charter affirms that this principle extends to appointment or
assignment to a different office or location without consent (other than in case
of court re-organisation or temporarily), but both it and Recommendation
No. R (94) 12 contemplate that transfer to other duties may be ordered by
way of disciplinary sanction.

58. The CCJE noted that the Czech Republic has no mandatory retirement
age, but «a judge may be recalled by the Minister of Justice from his position
after reaching the age of 65».

59. The existence of exceptions to irremovability, particularly those
deriving from disciplinary sanctions, leads immediately to consideration
of the body and method by which, and basis upon which, judges may be
disciplined. Recommendation No. R (94) 12, Principle VI(2) and (3),
insists on the need for precise definition of offences for which a judge
may be removed from office and for disciplinary procedures complying
with the due process requirements of the Convention on Human Rights.
Beyond that it says only that «States should consider setting up, by law,
a special competent body which has as its task to apply any disciplinary
sanctions and measures, where they are not dealt with by a court, and
whose decisions shall be controlled by a superior judicial organ, or which
is a superior judicial organ itself>. The European Charter assigns this role
to the independent authority which it suggests should «intervene» in all
aspects of the selection and career of every judge.

60. The CCJE considered

(a) that the irremovability of judges should be an express element of
the independence enshrined at the highest internal level (see paragraph 16
above);

(b) that the intervention of an independent authority'?, with
procedures guaranteeing full rights of defence, is of particular importance
in matters of discipline; and

(c¢) that it would be useful to prepare standards defining not just
the conduct which may lead to removal from office, but also all conduct
which may lead to any disciplinary steps or change of status, including for
example a move to a different court or area.

A detailed opinion on this matter containing draft texts for consideration
by the CDC]J could be prepared by the CCJE at the later stage when it deals
expressly with standards of conduct, although there is no doubt that they
have a strong inter-relationship with the present topic of independence.

12 See paragraphs 37 and 45 above.
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Remuneration

61. Recommendation No. R (94) 12 provides that judges’ «remuneration
should be guaranteed by law» and «commensurate with the dignity of
their profession and burden of responsibilities» (Principles 1(2)(a)(ii) and
ITI(1)(b)). The European Charter contains an important, hard-headed and
realistic recognition of the role of adequate remuneration in shielding «from
pressures aimed at influencing their decisions and more generally their
behaviour...», and of the importance of guaranteed sickness pay and adequate
retirement pensions (paragraph 6). The CCJE fully approved the European
Charter’s statement.

62. While some systems (e.g.in the Nordic countries) cater for the situation
by traditional mechanisms without formal legal provisions, the CCJE
considered that it was generally important (and especially so in relation to
the new democracies) to make specific legal provision guaranteeing judicial
salaries against reduction and to ensure at least de facto provision for salary
increases in line with the cost of living.

Freedom from undue external influence

63. Freedom from undue external influence constitutes a well-recognised
general principle: see UN basic principles, paragraph 2; Recommendation
No. R (94) 12, Principle 1(2)(d), which continues: «The law should
provide for sanctions against persons seeking to influence judges in any
such manner». As general principles, freedom from undue influence and
the need in extreme cases for sanctions are incontrovertible!3. Further, the
CCJE has no reason to think that they are not appropriately provided for
as such in the laws of member States. On the other hand, their operation
in practice requires care, scrutiny and in some contexts political restraint.
Discussions with and the understanding and support of judges from different
States could prove valuable in this connection. The difficulty lies rather in
deciding what constitutes undue influence, and in striking an appropriate
balance between for example the need to protect the judicial process against
distortion and pressure, whether from political, press or other sources, and
the interests of open discussion of matters of public interest in public life
and in a free press. Judges must accept that they are public figures and must
not be too susceptible or of too fragile a constitution. The CCJE agreed that
no alteration of the existing principle seems required, but that judges in
different States could benefit from discussing together and exchanging
information about particular situations.

13 See also the balance between the general principle of freedom of expression and the
exception (where steps are required to maintain the authority and impartiality of the
judiciary) in Article 10 of the ECHR.
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Independence within the judiciary

64. The fundamental point is that a judge is in the performance of his
functions no-one’s employees; he or she is holder of a State office. He or she
is thus servant of, and answerable only to, the law. It is axiomatic that a judge
deciding a case does not act on any order or instruction of a third party inside
or outside the judiciary.

65. Recommendation No. R (94) 12, Principle I(2)(a)(i) provides that
«decisions of judges should not be the subject of any revision outside the
appeals procedures as provided for by laws and Principle 1(2)(a)(iv)
provides that «with the exception of decisions on amnesty, pardon or similar,
the government or the administration should not be able to take any decision
which invalidates judicial decisions retroactively». The CCJE noted that the
responses to questionnaires indicated that these principles were generally
observed, and no amendment has been suggested._

66. The CCJE noted the potential threat to judicial independence that
might arise from an internal judicial hierarchy. It recognised that judicial
independence depends not only on freedom from undue external influence,
but also freedom from undue influence which might in some situations come
from the attitude of other judges. «Judges should have unfettered freedom
to decide cases impartially, in accordance with their conscience and their
interpretation of the facts, and in pursuance of the prevailing rules of the
law» (Recommendation No. R (94) 12, Principle I (2)(d). This means judges
individually. The terms in which it is couched do not exclude doctrines such
as that of precedent in common law countries (i.e. the obligation of a lower
judge to follow a previous decision of a higher court on a point of law directly
arising in the later case).

67. Principle I (2)(d) continues: «Judges should not be obliged to report on
the merits of their cases to anyone outside the judiciary». This is, on any view,
obscure. «Reporting» on the merits of cases, even to other members of the
judiciary, appears on the face of it inconsistent with individual independence.
If a decision were to be so incompetent as to amount to a disciplinary offence,
that might be different, but, in that very remote case, the judge would not be
«reporting» at all, but answering a charge.

68. The hierarchical power conferred in many legal systems on superior
courts might in practice undermine individual judicial independence. One
solution would be to transfer of all relevant powers to a Higher Judicial
Council, which would then protect independence inside and outside of the
judiciary. This brings one back to the recommendation of the European
Charter on the statute for judges, to which attention has already been invited
under the heading of The appointing and consultative bodies.

69. Court inspection systems, in the countries where they exist, should
not concern themselves with the merits or the correctness of decisions and
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should not lead judges, on grounds of efficiency, to favour productivity
over the proper performance of their role, which is to come to a carefully
considered decision in keeping with the interests of those seeking justice!4.

70. The CCJE took note in this connection of the modern Italian system
of separation of grade, remuneration and office described in paragraph 30
above. The aim of this system is to reinforce independence and it also means
that difficult first instance cases (e. g. in Italy, Mafia cases) may be tried by
highly capable judges.

The judicial role

71. This heading could cover a wide field. Much of this field will arise for
detailed consideration when the CCJE considers the topic of standards and
is better left until then. That applies to individual topics such as membership
of a political party and engagement in political activity.

72. An important topic touched on during the CCJE meeting concerns the
inter-changeability in some systems of the posts of judge, public prosecutor
and official of the Ministry of Justice. In spite of this inter-changeability, the
CCJE decided that the consideration of the role, status and duties of public
prosecutors in parallel with that of judges lay outside its terms of reference.
However, there remains an important question whether such a system is
consistent with judicial independence. This is a subject which is no doubt of
considerable importance to the legal systems affected. The CCJE considered
that it could merit further consideration at a later stage, perhaps in
connection with the study of rules of conduct for judges, but that it would
require further specialist input.

Conclusions

73. The CCJE considered that the critical matter for member States is to put
into full effect principles already developed (paragraph 6) and, after examining
the standards contained in particular in Recommendation No. R (94) 12 on the
independence, efficiency and role of judges, it concluded as follows:

(1) The fundamental principles of judicial independence should be set out
at the constitutional or highest possible legal level in each member State and
its more specific rules at the legislative level (paragraph 16).

(2) The authorities responsible in each member State for making and
advising on appointments and promotions should now introduce, publish and
give effect to objective criteria with the aim of ensuring that the selection and
career of judges are based on merit having regard to qualification, integrity,
ability and efficiency (paragraph 25).

(3) Seniority should not be the governing principle determining
promotion. Adequate professional experience is however relevant, and pre-

14 See also paragraph 27 above.
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conditions related to years of experience may assist to support independence
(paragraph 29).

(4) The CCJE considered that the European Charter on the statute
for judges — in so far as it advocated the intervention of an independent
authority with substantial judicial representation chosen democratically
by other judges — pointed in a general direction which the CCJE wished to
commend (paragraph 45).

(5) The CCJE considered that when tenure is provisional or limited, the
body responsible for the objectivity and the transparency of the method of
appointment or re-appointment as a full-time judge are of especial importance
(see also paragraph 3.3 of the European Charter) (paragraph 53).

(6) The CCJE agreed that the importance for national legal systems and
judges of the obligations resulting from international treaties such as the
European Convention and also the European Union treaties makes it vital
that the appointment and re-appointment of judges to the courts interpreting
such treaties should command the same confidence and respect the same
principles as national legal systems. The CCJE further considered that
involvement by the independent authority referred in the paragraphs 37 and
45 should be encouraged in relation to appointment and re-appointment to
international courts (paragraph 56).

(7) The CCJE considered that the irremovability of judges should be an
express element of the independence enshrined at the highest internal level
(paragraph 60).

(8) Judges’ remuneration should be commensurate with their role and
responsibilities and should provide appropriately for sickness pay and
retirement pay. It should be guaranteed by specific legal provision against
reduction and there should be provision for increases in line with the cost of
living (paragraphs 61-62).

(9) The independence of any individual judge in the performance of
his or her functions exists notwithstanding any internal court hierarchy
(paragraph 64).

(10) The use of statistical data and the court inspection systems shall not
serve to prejudice the independence of judges (paragraphs 27 and 69).

(11) The CCJE considered that it would be useful to prepare additional
recommendations or to amend Recommendation No. R (94) 12 in the light of
this opinion and the further work to be carried out by the CCJE.
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KOHCYJIBTATUBHA PAJIA €BPONENCHKUX CY/I/IIB
(KPEC)

BUCHOBOK Ne 1 (2001)
KoHcyabTaTHBHOI pa/ii €BPONEHCHKUX CY/I/IIB
1o yBaru Komirtery minictpiB Paau €ponu
MPO CTaHJAPTH HE3aJeKHOCTI CY/I0BOI B/
Ta HE3MIHIOBAHOCTI CY//IiB

(PEKOMEH/ATIIIA Ne (94) 12
«Iomo HezanexHOCTI, ePEKTUBHOCTI Ta POJIi Cy/ITiB>
i BiAMOBiAHICTD cTaHAapTiB Pagu €Bpornu Ta iHINUX MiKHApOTHUX
CTaHIapTIB CyYyacHUM TpobaeMaM y 1ux chepax)



LokymeHTn KOHCYIbTatTnBHOI paam eBpONeriCbKux cyaaiB

1. KPEC pospobuiia neit BucHoBok Ha 1mijcTaBi Bifnosijgeil gepxas Ha
OITUTYBaHHSI, IpoBezieHe pobouoto rpyo KPEC, Ta Ha micTaBi JOKYMEHTIB,
siki Oysi migrorossieHi pobouoto rpymno KPEC, a Takok [TOKYMEHTIB,
naganux lonmosoio KPEC, zacrynnukom lTosoBu KPEC Tta creniasicrom
KPEC 3 poro nuranus nanom J[xxakomo O6epro (Itais).

2. Marepianu, gaxi 6yau Hagani KPEC, MicTATh HUBKY 3a8B IIEPEBAKHO
oditiitHOTO XapaKkTepy MO0 TPWHIUIIB, SIKI CTOCYIOThCS HE3aJesKHOCTI
CyZIOBOI1 BITAJIN.

3. MosHa, 30KpeMa, HaBeCTH TaKi 0COOINBO BayK/IUBI IpUKIaAn O(iriii-
HUX JIOKYMEHTIB, IK:

* OCHOBHI TPUHITMIIN HE3aJEKHOCTI Cy/MOBUX Opra"iB (cxBaJsieHi
pesomonismu 40/33 ta 40/146 Tenepambroi Acam6umei OOH Big
29 ymucromaza ta 13 rpyaus 1985 poky);

* Pexomenpaiis Ne (94) 12 Kowmitery winictpiB Pamu €spornu
nepxxapam-uneHam  «Illomo HesamexxHOCTI, epeKTUBHOCTI Ta PO
CYIiB>.

4. JlokyMeHTH, 1110 MalOTh MeHIIT O(illiiTHUI XapaKTep:

* €BporielicbKa XapTis PO CTaTyC Cy/IiB, IPUITHATA MPEICTAaBHUKAMU
€BPONENCHKUX KpaiH Ta yJyaCHUKAaMU 3YCTPidi JIBOX MiXKHAPOIHUX
acorianiii cymais y M. CrpacoOypsi 8—10 smnusa 1998 poky Ta
miaTpuMana Ha 3ycTpivi rosiB BepxoBuux Cymnis xpain IlenTpanbhoi
ta Cxinnoi €sporu y M. Kuesi 12—14 xostua 1998 poky, a Takox
CYUISIMU 1 TIPEICTaBHUKAMK MiHICTEPCTB IOCTHIIII 3 25 €BPONEHCHKIX
Kpain Ha 3aciganni y M. Jlicaboni 8—10 kBitHst 1999 poky;

* 3agBW TIPEACTABHUKIB BUIMUX Paja CyAmiB abo acoriariii cyamis,
HAMPUKJIAJ, 3adBU 3a TACyMKaM¥ 3acifianb y M. Bapmasi Ta Cuori
23-26 uepBus 1997 poky.

5. Inmni Marepiasy, 110 3rafyBaaucs i 4ac 00roBOpeHb Lboro BUCHOBKY
KPEC, BKI104aIOTH:

* IlekiHCBKI Te3W MO0 MPUHINIIB He3aIeXKHOCTI cyaaiB IOpuanaaoi
acoriarlii Kpaid a3iicbKoro Ta TMXooKkeaHcbKoro periony (LAWASIA)
(ceprienb 1997 poky), ski Ha cbhorogui mignucani 32 KepiBHUKaM#1
CYIIOBUX CUCTEM ITbOTO PETiOHY;

* Kepisnui npuniunu gt CriBApY>KHOCTI HaIiil, TpuiinsaTi B Jlatimep
Xayci (19 uepsra 1998 poky) Ha KOJIOKBiyMi, B poOOTI SIKOTO B3SIJIH
y4acTb npegcTaBHUKH 23 kpaid CHiBAPYKHOCTI HAIil Ta 3aMOPCHKUAX
TEPUTOPIN 3a MATPUMKHU CYiB Ta aaBokatiB CHiBAPYXHOCTI, 3a
cupusgansa Cexperapiaty Criapysknocti Ta MinictepeTBa y cripaBax
CHiBapy:KHOCTI.
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6. Ilig yac o6roopens y KPEC ii wienu miakpecauiy, 1o HalBasK-
JIUBille 3HAYEHHS MAa€ He BAOCKOHAJEHHS NPUHIMINB i, THM Oijblie, He
rapMOHI3allisl iHCTUTYIil, a TIOBHEe BIPOBA/[’KEHHS] NPHHIHUIIB, SIKi BXKe
PO3po0IIEHO.

7. KPEC Takox posrisiHyJia MUTAaHHS PO Te, YW JOIIJIbHO i Hajami
B/IOCKOHAJIIOBATH Ta PO3BUBATHU BiKe iCHYIOUi 3arajibHi MPUHITATIN.

8. 3apmanHsa 1bOro BHCHOBKY moJsirae B TOMY, 100 JeTabHille
POBIUISTHYTH HUBKY TeM, siki o6ropoprosaanch y KPEC, ta chopmymosaTu
npobJsieMy i TIMTaHHSL, sIKi CTOCYIOThCSI HE3aJIEesKHOCTI Cy/IUIiB Ta Ha SIKi BapTo
3BEPHYTH yBary.

9. [Tporony€eThCS PO3TJITHYTH TaKi TEMMU:

*  OBrpyHTYBaHHS HE3aJI€KHOCTI CY/I0BOI BJIajiu;

* piBeHb, Ha IKOMY FapaHTY€ETbCS HE3aJIEKHICTD Cy/I0BOI BJIa/iu;

* MiJCTaBU JJIs TPU3HAYEHHS Ta TIPOCYBAHHSI IO CITyKOI;

* OpraHu NpU3HAYEHHS T IOPAIUi OPraHu;

* CTPOK OBHOBaXXEHb — TEPMiH IIPU3HAYCHHS;

* CTPOK ITOBHOBa)K€Hb — HE3MIHIOBAHICTb Ta AUCITUTIIIIHA,;

* OIIaTa Ipait;

* 06O/ BiJl HEIIPABOMIPHOIO 30BHILIHBOTO BILIUBY;

* He3wIEXKHICTb y PaMKaX Cy/0BOi BJay;

*  POJIb CYI/IiB.

[Ipu posragni mux tem KPEC namarasacs BUSBUTH TIEBHI BUMAKH
BUHUKHEHHST 1pobsieM abo 3arpo3 He3alesKHOCTI, PO sKi CTalo BiIOMO.
Kpim Toro, KPEC ykaszana Ha BaKJIMBICTh TPUHITHIIB, AKi 06rOBOPIOBAICS,
30KpeMa BIIHOCHO TIOPSIKY Ta MPAaKTUKKM MPU3HAYEHHS ab0 MOBTOPHOTO

NPU3HAYEHHST CY/UIB 10 MIKHAPOAHUX cy/IiB. [ TeMaTuKa po3risilacThes B
MyHKTax 52, 54—-55.

Obrpynmyeanmst He3arewrmcnocmi cyooeoi enaou

10. HesazexHicTh Cy/I0BOT BIajin € yMOBOIO 3a0€31I€UeHHs BEPXOBEHCTBA
1paBa Ta OCHOBOIIOJIOJKHOIO TAPAHTIEIO CIIPABE/ITUBOTO CYZIOBOTO PO3TJISIILY.
Ha cynniB «moksianaeTbest BiiMOBIJAJIbHICTD MPUWMATA OCTATOYHE PIlllCH-
HS 3 NMTaHb JKUTTS JIOAMHM, cBOOOJ, IpaB, 00OB’'S3KiB Ta BJIACHOCTI
rpomMagsii» (gax 1e nepemnbadero B OcHopHux npunnunax OOH, mio
micranu BigmoOpaxkeHHst B IlekiHChKiil Jexyapaliii, a TakoX y CTaTTsx 5
ta 6 €EBporelicbkoi KOHBEHINl 3 mpas JoanHN). HesanekHicTs cynmis
€ IPepOraTHBOIO YK IPUBIJIEEM, 1[0 HAJAETHCS HE HA KOPUCTH BJIACHUX
iHTEpeciB CyIiB, a st 3a0e3MeUcHHsT BEPXOBEHCTBA IpaBa Ta B iHTepecax
THUX 0Ci0, SIKi TIParHyTh Ta OYIKYIOTh MPABOCY/IJIS.
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11. HesasexxnicTh TOBUHHA iCHYBaTH K CTOCOBHO CYCIIIJIbCTBA 3ara-
JIOM, TaK i CTOCOBHO KOHKDETHWX CTOPiH CIIOPY, SIKUI PO3TJSIAETHCS
cynaamu. CyzioBa BJajia € OIHI€I0 3 TPhOX OCHOBHUX Ta PiBHOIIHHUX OTIOP
y cydacHiit memokparumuniii mepskasi'. CymoBa Biama Bimirpae BasKIMBY
POJIb Ta Ma€ BaskauBi QYHKIIIi CTOCOBHO JABOX iHIIUX onop. Bona 3abesieuye
Bi/ITOBIJIATIbHICTD YPSI/IIB Ta OPraHiB /lep;KaBHOTO YIIPaBJIiHHS 32 CBOI i, a
BIJIHOCHO 3aKOHOJaBYOl BJaAM CyA0Ba Biaja Oepe ydactb y 3abe3ledeHHi
BUKOHAHHS HAJEKHUM UYMHOM TNPUHHATUX 3aKOHIB Ta, TEBHOIO Mipoio, Y
BU3HAYEHHI 1XHBOI BiMOBIHOCTI TOJOXKEHHAM KOHCTUTYII 4M aKTam,
MPUWHATUM Ha BUNOMY PiBHI (HampukJiaz, npaBy €sporneiicbkoro Coiosy).
[t Toro mo6 cyzoBa BJjaga MorJia BUKOHYBaTH 3asHaueHi (QYHKII, BoHA
MOBUHHA OYTH HE3a/IeKHOIO BiJl IIMX OPraHiB, TOOTO Bijl HEHAJIEKHUX 3B’ A3KIB
i3 HUMW Ta Bijl BIIUBY 3 IXHBOTO GOKY?. TakMM YMHOM, HE3aTEKHICTh CIYTYE
rapaHTielo HeymepemkeHocti®, Ile 000B’I3KOBO BIUIMBA€E Maiike Ha BCi
acIeKTH Kap'€py CY/Ii: Bi/l HOTO MiZTOTOBKY /10 TPU3HAYEHHS, TTi/[BUIIEHHS
Ha TI0Ca/Ii Ta BXKUTTS JUCIUTIIIHAPHNX 3aXO/IiB.

12. HesanexHnictb cyZoBOi Baagy Iependadac MOBHY HEYIIEPEIKEHICTh
i3 Goky cymmiB. IIpu posmisai crpaBy MisK OyAb-sIKMMH CTOPOHAME CYJUILL
HMOBUHHI OyTH HeyTlepe/KeHUMU, TOOTO BUIBHUME BiJl Oy/Ib-SIKUX 3B’SI3KiB,
PUXUIBHOCTI Y1 He0O' €KTUBHOCTI, SIKI BILIMBAIOTh 200 MOKYTh CIIPUIMATHCS
K Taki, 1[0 BIVIMBAIOTb HA 3/ATHICTb Cy[l 3/1HCHIOBATH CYJOYUHCTBO
He3a/Ie)KHO. Y 1IbOMY BUIIQJIKY HE3JIeKHICTb CY/I0BOI BJIA/IN € PO3KPUTTIM
dynmamentanproro npunimmy: «Koana ocoba He Mojke OyTH CyMICIO
y BJACHIN cIpaBi». 3HAUEHHS 1IOTO MPUHIIUITY BUXOAWTH JAJTIEKO 32 MeXKi
OKpeMOi cyzIoBOi cripaBu Ta ii ctopin. Cy/10Ba BIajia MOBUHHA KOPUCTYBATHCS
JIOBIPOIO He TiJIbKM 3 OOKY CTOPiH y KOHKPETHIi cIpasi, a if 3 60Ky cycIIiibeTBa
sarasioM. Cyjiist TOBUHEH He TLIBKK OYTH HACIIPAB/i BIIBHUM BiJ OY/Ib-sIKOTO
HEHAJIEIKHOTO 3B'SI3KY, yIepeUKeHHsT a00 BIUIMBY, ajle BiH UM BOHA TAKOK
HMOBUHHI Oy TH BIIBHUMM BiI IIOTO B 04aX PO3YMHOIO criocTepirada. B iHmomy
BUIIAJIKY JIOBipa 0 HE3aJIEKHOCTI CyI0BOI BJIau Oy ie TigipBaHa.

13. O6rpyHTyBaHHS CyI0BOI HE3aJEKHOCTI, IKe HaBEAEHO BUIIE, Hala€
KJIIOYOBI ITapaMeTPU CTOCOBHO HOro IPaKTUYHOrO 3aCTOCYBaHHSA — TOOTO

KPEC e Oyne Hamaratucst gaTu MOBHUIA OJIsi MyOJiKaIiil Ha TeMy HOJIY B/,
JOKYMEHT [[a€ JINIIIE 3aTaJbHUI OTJISI]] ITbOTO MTUTAHHSI, BUKJIA]] SIKOTO MOKHA 3HAWTH B
ny6Gaikanii «CyzoBa Biajza Ta posnoin Biaaau» Jlomneca Teppa (I0KyMeHT miarorosJe-
Huil BeHeriaHChKOIO KOMiCi€To /17151 KOH(MEPEHTIiT CyI/IiB KOHCTUTYIITHUX T2 BEPXOBHUX
cyxis periony IliBrennoi Agpuku B mortomy 2000 poky).

Bisbiin morsmbeHnit aHasti3, y IKOMY PO3TJISIAETCS INTAHHS HEMOKJIMBOCTI i HABITH
HebaKaAHOCTI TIOBHOT HE3aJIEKHOCTI 0cOOU BiJl OY/1b-sIKOTO BILIUBY, BKJIOYAIOUH COIiallb-
Hi i KyJIsrypHi bakropu, auB. y poboTi «3HAUEHHs HE3aJIEKHOCTI Cy/I0BOT BIaM IS
BEPXOBEHCTBA ITpaBar podecopa [enpuxa (oxymenT Beneriancbkoi komicii s cemi-
napy B Kuprusii, ksitensb 1998 poky).

JuB. 1. 12 Hmxye.
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CKJIQNIOBI, AKi HeoOXimHi /71 Horo 3a0e3nedeHHs, Ta 3aco0M, SIKUMH HOro
MOJKHa 3a0€3MeYUTH Ha KOHCTUTYI[HHOMY ab0 HUKUYMX PIBHSIX MpaBa’,
a TaKOXK y MOBCSAKJEHHIN MpakTUIli okpeMux zepskas. Ileit BucnoBok 3oce-
pPe/PKeHNI Ha TWTAHHSAX 3arajJlbHUX I1HCTUTYIIHHUX paMOK 1 TapaHTIi
3a0e31eueHHsT HE3a/IeKHOCTI CY/I0BOI BJIQJIM B CYCIIJIbCTBI, a He HAa PO3TJISiI
HMPUHIIUAILY 0COOUCTOI HeyIepeKeHoCTi (K (haKTUYHOI, TaK i ysIBJIIOBAHOT)
cyaui B 6y ib-sIKiit KOHKpeTHIN cripasi. Xoua 11i TeMu € B3aemosaexHi, KPEC
IIPOTIOHYETHCST PO3IVISTHYTH OCTAHHE THUTAHHS B KOHTEKCTI JIOCII/IKEHHS
cTanIapTiB MpodeciiiHol TTOBEIIHKU CYII.

Pisenn, na skomy 2apanmyemvcs He3aiexcHicms cyoosoi 6aadu

14. HeszanexHnicTh cymoBO1 BJaJi TMOBWHHA TapaHTyBaTHCS HaIlio-
HaJIbHUMHU CTaHAApTaMu Ha HalBUIIOMY piBHI. BiamosigHo, mep:kaBu
MOBUHHI BKJIIOYATH KOHIENTYaJIbHi IMOJIOKEHHS 1100 He3aJe:KHOCTI
CyIoBOI BJIaau abo 10 KOHCTUTYIIIT, a0 0 OCHOBOMOJIOKHUX PUHIIKIIIB,
BU3HAHUX y KpaiHaxX, B SIKUX HEMAa€ MHUCbMOBOI KOHCTHUTYIlii, aje e
moBara /0 He3aJIesKHOCTI CyJ0BOI BJIaJiM rapaHTYEThCs 6araToOBiKOBOIO
KyJapTypoio Ta Tpaauiieo. Ile Bkasye Ha ¢yHmaMeHTasbHE 3HAUYEHHS
HEe3a/IeKHOCTI, ajle TAaKOXK BM3HAETHbCA U ocobimBa IMO3UIIA Kpaid i3
cucTeMoIo 3araysbHoro 1paBa (3okpema, Aurmii it Hlortnangii), ne icuye
BiKOBa TPaJMIlisl HE3aJIeKHOCTI CYZI0BOI BJau, ajie TIPU IIbOMY BiJICyTHI
MCaHl KOHCTUTYIIII.

15. B Ocuosraux npuniminax OOH nepenbavyacThbes, 0 He3aIeKHICTh
CYZIOBOI BJIA/IN «TaPAHTYETHCS /IEP>KABOIO 1 3aKPITIIIIOETHCS B KOHCTUTYIIIT
abo 3akoHax Kpainu». Y Pexomenpganii Ne 94 (12) migxpecaioerbes
(y nepmiomy peuenni [Ipuatumy 1.2), mo «He3aleXHiCTh CyAJiB rapaH-
TYETBCS BIJIOBIHO /10 TTOJI0’KeHh KOHBEHTII1 [1Tpo 3aXWCT TpaB JIOAWHY i
OCHOBOIOJIOKHUX CBOOOM| 1 KOHCTUTYIIIHUMY TIPUHIUIAMU, HATPUKJIAL,
yepe3 BKJIIOYEHHS KOHKPETHMX IIOJIOKEHb JI0 KOHCTUTYINI Ta IHIIOrO
3aKOHOJIABCTBA, & TAKOSK ITIJISTXOM BKJIIOUEHHSI TI0JIOJKEHHST IAHO1 PEKOMEH/IAITi 1
Y BHYTPIIITHE TIPABO JIepKaB».

16. Y €pporneiicbKiil XapTii IIpo cTaTyc CYAIiB MiCTUTHCS O1/1bII KOHKPETHE
TTOJTIOKEHHS: <Y KOKHIN €BPONENCHKIN /ep;kaBi OCHOBOMOJIOKHI TPUHITUITA
3aKOHY IS CY//IiB BU3HAYAIOTLCA y BHYTPIIIHIX HOpPMaX Ha HAWBUIOMY
PiBHI, a JieTai30BaHi TpaBuJa — y HOpMax MOHAMEeHIIe Ha 3aKOHO/[ABUOMY
pisHi». Ile GiabII KOHKpPETHE NMOJ0KeHHs EBponeiicbKoi xaprii oTpuMaio
saraipHy miarpumky 3 6oxky KPEC. KPEC pekoMenaye npuilHATH came
1€ TMOJIOKEHHS 3aMiCTh MEHII KOHKPETHUX MOJIOKEHb NEepPUIOro pevyeHHS
Ipunymny 1.2 Pexomenaamii Ne 94 (12).

4 Ilus. nyukru 14—16 Huokue.
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ITidcmasu Ons npusnauenis ma npocyeanis no cayxrcoi

17. B OcuoBuux npuniunax OOH (mynkr 13) 3asunaueno: «IlixBu-
IMeHHsT Cy/A/IB Ha TOcajli, /e iCHYE Taka CHCTeMa, BapTo 3/iMCHIOBATH Ha
OCHOBI 00’eKTUBHUX (AKTOPIB, 30KpeMa 3[10HOCTeIl, IIOPAIHOCTI i TOCBILY».
Y Pexomenparii Ne 94 (12) Takox 4iTKO 3a3HA4yeHO: «YCi pillleHHS, 110
CTOCYIOThCS  TIpOdeciiiHOli Kap'epu Cy[MiB, TOBUHHI TPYHTYBATHCS Ha
00’€KTMBHUX KpUTEpisix, a j00ip i Kap'epa CyAiB MalOTbh IPYHTYBATUCS
Ha KpuTepii mpodeciiHOCTI, 3 ypaxyBaHHsSM KBasidikallii, MOPsSIHOCTI,
3aibnocreil ta epexruBHOCTI>. Pekomenzaitis Ne 94 (12) nosicHioe, 1110 1e
MIPABUJIO 3aCTOCOBYETHCS JI0 BCIX 0Ci0, sIKi 31HCHIOIOTD CYIAIBChKI (DYHKIIIT,
BKJIIOYAIOYM TUX OCi6, SKi PO3IMISAAIOTh KOHCTUTYLINAHI, KpUMiHAIbHI,
IUBIZTbHI, KOMEpIHI ¥ aAMiHICTPATUBHO-TIPABOBI THWTaHHS (a TaKoOX
y Olnbimocti BUIAAKIB 20 HenpodeCiiHuX CyAMiB Ta iHmmx ocib, sxi
3MIACHIOIOTH CYIBChbKi (DyHKINT). TakKMM YMHOM, 3araJbHONPUHHATHUM €
Te, 0 TPU3HAYEHHS TIOBUHHI 3/IICHIOBATHCS 3 YPaXyBaHHSAM <«ITpodheciiHnX
SIKOCTEN», Ha OCHOBI «00’€KTUBHUX KPUTEPIIB», 1 1110 TIPU [bOMY KEPYBATHCST
[OJIITUYHUMU MiPKYBAaHHSMU HEIIPUILYCTUMO.

18. TosoBHUMU HIPOGAEMaMU 3aJUIIAIOTHCS: (2) HAIIOBHEHHS KOHKPET-
HUM 3MiCTOM 3araJibHUX 3aca/l MO0 MPU3HAYEHHST «Ha OCHOBI TpodeciiHnx
SKOCTEN» Ta «00’'€KTUBHOCTI», a Takoxk (b) y3romKeHHs Teopil i MPaKTUKH.
[le muTaHHS TaKOX TiCHO MOB’sA3aHe 3 HACTYITHUMHU BoMa TeMamu (Opeanu
npusnavenns Ta Cmpox nosHOBANCEHD).

19. V nmegxkux Kpainax MpsSMWI TTOJITUYHWHN BIINB Ha TIPOIEC TTPU3HA-
YeHHST CY/IIB 3aKPITJICHO KOHCTUTYIIIHHO. ¥ KpalHax, /e CyAIi 00MpaThCst
(maceennaM, sk 1e BinOysactbea y IllBeiinapii Ha piBHI KaHTOHIB abo
napaamenTom IlIBefinapii Ha piBui deneparii; y Cnosenii ta B Konumrmiit
IOrocaaschkiii Pecmy6uiti Makemonist, a takok y Himeuuwni — 10
DenmepaTbHOTO KOHCTUTYIIMHOTO cyay, B ltami — wyacTuHa 4YJeHiB
Koucrurytiiitnoro cyay), Mera, 63 CyMHiBY, MOJISITA€ B TOMY, 11100 HajaTu
CyJIOBi#l Biazii 1pu 3jilicHeHH] ¢BOIX (DYHKIIH NeBHY NPsSMY JeMOKpPaTUYHY
ocroBy. OfiHaK He MOJKHA T AMOPSIIKOBYBATH MPU3HAYEHHS 200 TTiABUTIEH
Ha MOcaji CyA/MiB BY3bKUM MapTiiHUM MOJITUYHUM MipKyBaHHSAM. Y TUX
BUTIAJIKaX, KOJIU iCHY€ PU3HK TOTO, TIO Tie BiGYBaEThCsT 260 MOXKe BiGyTHCS,
MOAIGHUI MeTOJT € CKOpiliie Hebe3MeuHu, HiK epeKTHBHIIL.

20. HaBiTb y TMX BUTIAJIKaX, KOJIW iCHY€E OKPEMUIT OPTaH, SKUH Bi/IITOBi/1a€
3a TMpoTleC MPU3HAYEHHsT 260 MPOCYBAHHS CYAIIB TO CIysK6i, Ha MPaKTUIT
BIIJTUB MTOJII THYHUX MiPKYBaHb He BUKJIIOYAETHCS. Tak, HanpuKJIaz, y XopBaTii
Buia cyzosa pajna, sika ckianaerbes 3 11 unenis (cemu cyiiB, IBOX aJiBO-
KaTiB 1 IBOX HAYKOBIIIB), Bi/IMIOBI/Ia€ 3a Taki Mpu3HavYeHHs1, aje MiHicTepcTBO
I0CTHTIT MOsKe 3amporoHyBary, mob 1i 11 uwrenis obupammcst ITamatoio
npencraBuukiB [lapramenty Xopsatii, i Buma cymoBa pazma moBUHHA
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KOHCYJIBTYBATHCS 100 OYy/b-AKUX MOAIOHMX mpusHavyeHb 3 Komiterom i3
cynoBux nutanb [lapmamenty Xopsartii, SIKUIT KOHTPOIOETHCS TMAPTIETO, 110
bopmye ypszn. I xoua B ctatTi 4 neperasaytoi Koncturytiii Xopsarii iizieTbes
PO IPUHITUTT PO3TIOIITY BN, 1aJIi TaM 3a3HAYAETHCS, 10 TIe BKIIIOYAE «BCi
(hopMuU B3a€MHOTO CIIiBPOOITHUIITBA I KOHTPOJIIO 11[0/I0 OPraHiB BJaau», 1110,
3PO3YMIJIO, HE yCyBa€ MOJITUYHOTO BIUIMBY Ha IPU3HAYEHHS CyiB ab0 Ha
ixHe migBuieHHs 1o caysx6i. B Ipianaii, Heapakaioun Ha icnyBants Komicii
3 IIPU3HAYEHHS CYA/IB°, MOJITHYHI MIpKyBaHHS MOXKYTb, THMM HE MEHIIIE,
BILUIMBATH Ha Te, XTO 3 KaHAUAATIB-CylepHUKIB Oyae oOpaHuii, 60 xoua Bci
BOHU CXBaJ0I0Thcst Kowmicielo, pitieHHs 3 11bOro TuTanug npuitmae Minictp
foctuiii (Komicis He BIinBae il Ha IIPOCYBaHHSI 110 CIIysKO1).

21. Mo crocyerbes iHIMMX KpaiH, TO HUHI ICHYIOTh PO30IKHOCTI MiK
KpaiHamu 3 Kap'epHuMHU cymaasamu (y OiabImocTi KpaiH KOHTHHEHTAJIBHOTO
mpaBa) i TUMU KpalHamu, Jie CY//Ii MPU3HAYAOTHCS 3 KOoJia JTOCBIIYEHUX
MPaKTUKIB (HATIPUKJIAJ, KPaiHU 3araibHOTO TIpaBa, Taki sik Kinp, Massra abo
O6’eanane KopostiBeTBO, a TakosK iHIM Kpainu, Hanpukiaa, JlaHis).

22. Y kpainax 3 Kap'€pHUMM CYJIIMU TIEPBiCHE TPU3HAYEHHST CYLIB,
SIK [IPABUJIO, 3AJI€KUTH Big 00’€KTUBHUX YCIHIXiB IPU IPOXOAYKEHHI ICIIUTIB.
ITpy 1bOMY BaKJIMBUMHU ITIMTAHHSMU MOKYTh OyTu: (a) 4M AOCTAaTHIMU
€ KOHKYPCHI icruTe, 4i He MOTPIOHO OIiHIOBAaTH # OCOGUCTI SIKOCTI,
a TaKOK HaBYATU MPAKTUYHUM HABUYKAM, a TIOTiM OI[IHIOBATH I1i HABUYKH,
(b) un BapTO 3ajyuaTH BKE Ha I[BOMY €Talll OPTaH, SIKWI € He3aJeKHUM
BiJl BUKOHABYOI i 3akoHOAaBYOI Biagu. B ABcrpii, nanpukian, Cenaru 3
KaJipoBOro 3abe3neueHts Personalsenates (SKi CKIaIaOThCs 3 SATH CYJIIIB)
MaioTh O(IIiiiHI TOBHOBAKEHHST HA/IAaBATH PEKOMEH/IAITii MIO/I0 Ti/[BUIIIEHHS
CY/IZIiB Ha 1TOCA/Ii, ajie He MAIOTh >KOJIHUX MTOBHOBAXKEHbD IIOJIO IPU3HAYECHD.

23. 3 gpyroro GOKy, TaM, e CYAi IPU3HAYAIOThCA a60 MOXKYTh IIPU3HA-
YaTHCs 3 KOJIA JIOCBIIYEHUX MTPAKTUKIB, IPOBEJICHHS iCITUTIB HE BBAXKAETHCS
JIOIIJIBHUM, @ MiZICTaBOIO TSl TIPU3HAYEHHST € CKOpillle TIPaKTHUHI HABUYKHU
KaHAMJATIB Ta perxoMenjalii ocib, sgKi 6esnocepesibo 3HAIOTH PO JOCBI/
PoGOTH MEBHOTO KaHAUAATA.

24. B ycix HaBeJIeHUX BUIIE CUTYAIlisIX 00’€KTUBHI CTaHAAPTH TOTPIOHI He
TIJIBKU JLJIS1 TOTO, 11[00 BUKJIIOYWTH HOJITHYHIIL BIUIUB, ajie i 3 IHIINX IPUYKH,
HacamIiepe/ yepe3 pusuk (haBOPUTU3MY, KOHCEPBATU3MY i KOPTIOPATUBI3MY
(260 «KJIOHYBaHHS» ), SIKi ICHYIOTb, SIKIIIO IPU3HAYEHHS 3MiICHIOIOTHCS He Ha
OCHOBI YiTKO BU3HAYEHOI [IPOLIEAYPH, a Ha IIIACTaBl 0COOUCTUX PEKOMEH AL,

25. Byzab-siKi «00’eKTUBHI KpUTepii», ClpsiMOBaHi Ha 3a0e3IIeueHHsI TOro,
111006 10061p CyAIiB Ta IXHE MiABUIEHHS Ha MOCAIl 31 HCHIOBAINCS «Ha OCHOBI
npodeciiiHuX SKOCTeil, 3 ypaxyBaHHSM PiBHS KBasidikailii, mopsjaHoCTi,

5 JluB. . 43 HipKue.
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3Hi6HOCTEl Ta ePeKTUBHOCTI», MOKYTh OyTH BUKJIAJEH] I0BOJII y3araJbHEHO.
[Tpore BUPIMIAJBHUM € Te, IKUH AIHCHUI 3MicT OYAyTh MATH IMi MOJIOKEHHS
B KOKHIl KOHKpETHiil mepkaBi i sk BOHM OyAyThb 3aCTOCOBYBATHUCS.
KPEC pekomenayBasa opraHam, sIKi B jepskaBax-wieHax a0o Biamo-
Bi/IalOTh 32 NMPU3HAYEHHS Ta MPOCYBAHHS CY/IB 1O CIy:K0i, a00 HAAIOTH
PEKOMEH/IAILII I[0/I0 MPU3HAYEHHSI TA POCYBAHHS 1O CIy3k0i, po3poouTH,
ONPUJIIOIHUTH # YIPOBAJAUTH 00’ EKTHBHI KpUTEPii /Uit 3a6e3neYeHHs Toro,
mo6 7006ip i Kap’epa cyamiB <«IPpyHTyBajaucsd Ha NPOQeCciiHuX AKOCTAX 3
ypaxyBaHHAM KBaigiikaiii, mopsaaHocTi, 3ai6HocTel Ta e(PeKTHBHOCTI» .
[Ticast Toro gk 1e Oyae 3pobJeHO, YIOBHOBAXKEHI OpraHu, sKki HecyTb
BiZNOBIAIBHICTD 3a OyAb-sKe NpHU3HAYeHHS a00 IPOCYBaHHS 10 CIyKOi,
MISITUMY T HAJIESKHUM YHHOM, 1 TCJIST IHOTO MOXKJIUBO Oy/ie TIpoaHatisyBaTu
3MICT IPUMHSATUX KPUTEPIIB Ta MPAKTUYHI HACIIJKY IXHBOTO 3aCTOCYBAHHSI.

26. PesynbraTél IPOBEICHOTO ONMUTYBAHHSA CBiUaTh TPO Te, MO Maiixe
B ycix Kpainax moibHi xkpurepii abo ONPUIIIOIHEHHS ITOAIOHUX KPUTEPIiB,
SIK TIPaBUJIO, BiJCyTHi. 3araibhi Kpurepii Oyuau omybiikoBani Jlopaom-
kauigiepom B O6’eqranomy Koposiersi, a Bukonasui opranu [ormanzii
ony6JiKyBajJ KOHCYJIbTATUBHMI A0KyMeHT. Kpurepil s migBUIEHHS
CYZIiB Ha 1TOCaJli BU3HAYEHI B aBCTPiiCbKOMY 3aKOHO/IaBCTBi. barato kpain
IIPOCTO TMOKJIAIAIOTLCS Ha MOPAJIbHUN aBTOPUTET HE3aJEeKHUX Pajl CYAIIB,
SIKI BIZIIOBIZAIOTh 32 NpU3HAUEHHsT a00 peKOMeHAAllll IpU [IPU3HAYEHHI, SIK,
nanpukian, va Kinpi it B Ecronii. Y DinsuHaii BiAMOBi IHNIT KOHCYJIBTaTUB-
HUI OpTaH MOPiBHIOE TTpodeciifHi JKOCTI KaHAUAATIB, a HOTO MPOTO3UTIil
micmsmo 00rpynmyeanns ceozo piwenns. B Icnangii Komiter 3 Bigbopy
KaHanAaTyp® Takox Hazae MiHicTpy 10CTUILT TMCHMOBY OIIHKY KaH/M/IATiB
Ha TOCT OKPY/KHUX CyAfiB, a Bepxosuuili Cyzx Hamae peKoMeHalliil 1Moo
npodeciiinux sskocTel npu npusnadetni 1o Bepxosuoro Cyny. ¥ Himeuunni,
SK Ha (e/iepaTbHOMY PiBHI, TaK i Ha PiBHI 3eMeJTh, PV 3 TPU3HAUYEHHS CYI/TiB
MOJKYTh JIaBATH CBOi MUChMOBI BUCHOBKH (6€3 IOKJIaIHOTO BUKJIA/LY TPUYNH)
00 AOLLIBHOCTI IPU3HAYEHHS Cyaai ab0 IIPOCYBaHHs CyAAl Mo cayx0i, i
X04Ya I1i BUCHOBKH He MaIOTh 000B’I3KOBOI'0 XapakTepy A1 MiHicTpa 1ocTHILii,
BOHU MOXKYTb IpusBecTy (iHozi ii my6IiYHO) 10 KPUTUKU B TOMY BHIIAAKY,
skmo Minictp ix He Bpaxye. OOrpyHTYBaHHs PillleHb PO MPU3HAYEHHS
MOKe PO3TJISI/IATUCS SIK MO3UTUBHUM JIUCIUATIIIHYIOYUN JIOCBiJI, 10 MOXKe
matu Ginbin TMOOKe YSBJIEHHS TPO Ti KPUTEPIi, sIKi 3aCTOCOBYIOThCS Ha
MIPAKTHIII, ajie 10 yBaru HOTPIGHO B3SITH I MPOTUJIEIKHY LYMKY, sIKa 3alI€Peuye
HaBeJICHHSI Mi/ICTaB y OKPEMUX BUTAJKaX (HAIIPUKJIAL, JeJiKaTHICTh BUGOPY
MK Mailke PiIBHUMU KaHAUAaTaMu, KOHDiIeHiiHICTh /pKepe indopmMariii).

6 CkmaiaeTbest 3 TPHOX IOPUCTIB, SIKi TpU3HAYAIOTLCsT MiHiCTPOM 10CTHIL 32 PeKoMeH/1a-
nieio Bepxosuoro Cyay, Acomianii cyis i Acoriartii agokatis. [Ipu nbomy BepxoBHwuii
Cy Hajla€ KOMEHTap CTOCOBHO 3asIBKU 1 KBasti(hikaliii KananaTis.
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27. Y JluTBi, He3Ba)kalouM Ha BIJCYTHICTh YITKUX KPUTEPIiB IMO/I0
TIPOCYBAHHS CY//IB M0 cayxOi, edheKTUBHICT POGOTH OKPYKHUX CY/IIIB
OTIIHIOETBCS BIATIOBIZIHO 710 HU3KW KITBKICHUX 1 SKICHUX KPHUTEPIiiB, IKi
IPYHTYIOTbCS MEPEBAKHO HA CTATUCTUYHUX JAHUX (30KpeMa CTaTUCTUYHUX
JTAHUX TIPO OCKap;KeHHSI Ta CKacyBaHHS CY/[OBUX pillleHb CyJaM¥u BUIIOI
iHcTaHIT), a pe3yJbraT Ii€i OLWIHKK BiZoOpaKaloTbC B JIONOBIAAX, SAKi
HajaloTbest [ermapramenty 3i crpas cyiiB MinicteperBa toctuiiii. Minictp
I0CTULII Bifirpae Jiuire Henmpsamy poJib y 1000pi i mpocyBanui cyanis. Onnak
Taka CHCTeMa OIIHKM CyIiB Migganacs *KOPCTKiil Kputuili 3 60Ky Acomiamii
cyanis JlutBu. CraTuCTUUHI JJaHi BifirpalOTh BaXKJIUBY CYCIIJIbHY POJb Y
PO3yMiHHI ¥ MOJIMIIeHH] AisIbHOCTI i epekTrBHOCTI cyaiB. OmHak 11i faHi
He € 00’eKTMBHUMU KPUTEPIAME [JIsI OIHKKM NP NPU3HAYEHHI Ha HOBY
rocazny, MiJIBUTIEHHI Cy//IiB Ta B IHIMUX BUTIAJKaX. By/b-gKe BUKOpUCTAaHHS
CTATUCTUYHUX JIAHUX STK JIOTIOMOTH TIPU TIPUWHSTTI PillleHb Y IIbOMY KOHTEK-
CTi BUMArae BeJInKol 06epesKHOCTI.

28. Y JliokceMOyp3i mpocyBaHHs 10 CIy:KOi IPYHTYETDCSI, SIK MTPABUIIO,
Ha IPUHLUIL CTPOKY IepeOyBaHHS Ha mocami (IPUHIUII CTAPIIMHCTBA).
VY Hinepnangax goci sbepernucs oKpeMmi acnekTH TPaguIiiHOI CHCTEMU
CTapIIMHCTBA, a B bembrii #1 Itamii mifBulieHHS CYI/iB BU3HAYAETHCS
KPUTEPisIMU CTapIIMHCTBA Ta TpodeciiinuMu sgkoctamu. B ABcTpii 10710
PEKOMEeHIAIliil 13 TiABUINEHHST CY/UIiB, KOTpi HampasisiioTbes: CeHarom 3
nUTaHb KaApoBOTo 3abeseuenHs Personalsenates (AKuii CKIaJaeThCs 3 ' ATH
cyanis) MiHicTpPOBi IOCTHIII, 3AKOHOAABCTBO BCTAHOBIIIOE, 110 CTa) POOOTH
BPaxXOBY€ETLCS TIIBKYM Yy BUIAJKY OJHAKOBOIO PiBHSA IpodeciiHux sgKocTeil
KaH/IM/IaTIB.

29. C€Bporeiicbka XapTig IPO CTaTyC CYAIIB CTOCYETbCS CHCTEM
Ca1yK0OBOTO M ABUIEHHS, «SIKI HE IPYHTYIOThCs Ha IPUHIINII CTAPIINHCTBA>
(ynkr 4.1), ane [HosgcHroBanbHa 3anucka 10 €Bporeicbkoi XxapTii 3a3Havae
BI/[HOCHO CHUCTEM CTApHIMHCTBA, 1[0 <«TaKi CUCTEMHU JKOJHUM UYMHOM He
BUKJIIOYAIOThCSI XapTi€lo, OCKIJIbKM BOHU Ha/aloTh e(eKTUBHI TapaHTil
HesaiexHocTi». He3Baskaroun Ha Te, 0 HAJEKHHI OCBiJ € BiAMOBiAHOIO
yMOBOI0 Jis miBunieHHs cyaniB, KPEC BBakae, o B cy4yacHOMY CBiTi
CTapUIMHCTBO OLIbLIE HE € 3arajioM’ NPUIHATHUM KPUTEPIEM Ta KEPiBHUM
TPUHIIMIIOM y NIPUNHSATTI pillleHb CTOCOBHO Mi/IBULIEHHS CY/UIiB Ha OCAIi.
IpomancpkicTh 3auikaBieHa He TLIbKU B HE3aJIeKHOCTI, aje I y BHUCOKIi
STKOCTI CY/IOBOI BJIaJM, i, [0 OCOGJMBO BaKJUBO B €MOXY 3MiH, y SIKOCTI
KepiBHUKIB cyzoBux opraHis. [loTeHITiTHO B yMOBaX CUCTEMU TTiABUIIECHHS
CYJLIIB Ha IIOCA/, SKa IPYHTYEThCS BUHATKOBO Ha BpaXyBaHHi CTaxKy poOOTH,
JIOBOZIUTHCA JKEPTBYBATH JIMHAMIKOIO B CHCTEMi IIPOCYBaHHS, IO HE MOKE

7 KPEC, oxnax, Bizomi OKpeMi BUTIQ/IKH, KOJIU TI51 CICTeMa MPAIIOE YCIIITHO, HATIPUKIA/I,
[1pU TIPU3HAYEHHI BEPXOBHOTO cy i B [Hzii ta Anowii.
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OyTH BUIIPABAAHO OYIb-AKMMU JIOCSTHEHHIMK 3 TOYKU 30Dy 3a0e3leyeHHs
nezanexknocti. [Ipu mpomy KPEC BBakae, 1o BUMOTa TEBHOTO CTaXy B
CYAIiB, sSIKA TPYHTYEThCS Ha KUIBKOCTI POKiB pobOTH 3a (axoM, MOxKe
CIIPUSITH FapaHTYBAHHIO HE3aJIEKHOCTI.

30. B Itauii i, meBHoto mipoio, y lIBertii ctatyc, hyHKINiA it BUHATOpoia
CyaniB po3MeskoBaHi. Bumaroposa mos’s3ana 3 mpodeciiHUM CcTakeM 1,
SK TIPABUJIO, He 3MIHIOEThCS 3a/IeKHO Bijl cratycy um obos’siskiB. Craryc
3aJIEKUTh BiJl TIPOCYBaHHS 10 cJysKOi, ase HeOOOB'SI3KOBO TOB'sI3aHUN 13
nepesefieHHsIM Ha Po6oTy 10 iHmoro cyny. Tak, cyanst 3i cratycom cyti
aTesIAIiiHOT 1HCTAHII MOKe HaJaTh TepeBary MONAJIbINi poboTi Ha
rmocajli Cy/Ii TepInoi iHCTaHIlil. 3aBAsSKK IbOMY CHCTeMa CIIPSIMOBaHA Ha
HiZBUIEHHST He3aJeKHOCTI CYAIiB Ta ycyBa€e Oyib-sKi (DiHAHCOBI CTHMYJIH,
[OB’sI3aHi 3 MPOCYBAHHAM 110 CJIyKO1 200 3/iiICHEHHAM THIINX (DYHKIIIiA.

31. KPEC rtakoxk poaryigHyja TUTAHHS PIBHOCTI MiXK JKiHKaMu I
yosioBikamu. Y KepiBHux mpuniunax, npuiingtux B Jlatimep Xayci,
3ayBaxkeHo: «IIpusHaueHHs Ha BCiX PiBHAX CYAOBOI BJaAu MOBUHHI OyTH
CIPSIMOBaHI Ha JIOCATHEHHS PiBHOCTI MiXK JKiHKaM¥ i yosioBikamMu». B AHTIIi1
«KkepiBHi mpuHIMnK> Jlopaa-KaHiiepa nepeadadaroTb, M0 MPU3HAYCHHS
3/IIICHIOETHCS JIUIIIE 3 OTJIsIIY HA TTPO(eCiiiHi SIKOCTI, «HeE3Ba)KAI0YN HA CTATh,
eTHIYHe TIOXOJKeHHS, CIMEHHNI CTaH, CeKCyaslbHY OpieHTario...». OpHax
1pu 11boMy JIop/-kaHIIep MOACHUB, IO BiH IPAarHyTUME PO3IIUPEHHS KoJia
KaHAUAATYP SK Bijl JKiHOK, TaK i Bij erHivaux MeHunH, OOu/Ba 11 3aBIaHHs
€ 1ijKoM oOrpyHroBaHuMHU. IIpeacraBHUK ABCTPIil HOBIZOMUB, 1O KOJIU
€ JiBa KaHAugaTh 3 PiBHOIO KBajidikalli€io, creniaabHo nepeadadeHo, 1o
Gy/ie IpU3HAYATHCS KaHU/IAT Tiel cTati, sika mpeacrasieda menine. Hasith
SKIO MPUITYCTUTH, IO 1 0OMe)KeHa TO3WUTHUBHA Peakilist Ha mpobsaemy
MEHIIOI IIPeACTaBJeHOCTI He BUK/IMde rnpaBoBux mnpobaem, KPEC Bkaszana
Ha Taki MPaKTUYHI TPY/HOII: TIO-TIepIiie, BUJIISEThCS Jinie ofHa cdepa
TMTOTEHITITHOI MEHIOi TPeACTaBAeHOCTI (3a TeHAEPHOI0 O3HAaKOI0), a TIo-
ApyTe, MOKYTh BUHUKATU CYMEPEYHOCTI 3 OTJISIYy HA 0OCTAaBUHU OKPEMOi
KpaiHU IOJI0 CAaMOTO BU3HAYEHHS MOHATTS «HEOCTATHS MTPE/ICTABIEHICTD>.
KPEC He npononye npuiiMaTy 0JI0KE€HHs, NOAIOHI /10 TUX, IO iCHYIOTb B
ABcrTpii, sIK 3araJibHUiI Mi>KHAPO/THUI CTaH/IAPT, ajie PHU I[bOMY IiIKPECIIOE
HEOOXIiHICTh JOCATHEHHS PIBHOCTI HLISIXOM PO3POOKH <«KEPIiBHMX IPHUH-
IUIIB»> , AaHAJIOTIYHUX THM, SIKi HABeJIEHO B TPEThOMY PEUEHHi I[bOTO MYHKTY.

Opzanu npusnavenus ma dopaoui opzanu

32. KPEC 3BepHysia yBary Ha BeJIMKY KiJbKiCThb METOJiB TPU3HAUYEHHS
cyaniB. OpHak icHye oOfHOCTaliHA JyMKa, IO TPU3HAYEHHS MOBUHHO
3/IIICHIOBATUCS «HA TTi/ICTaBi Po(eciiHuX IKOCTEN>.
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33. PisHi MerTomm, 10 BUKOPUCTOBYIOTHCS ChOTOAHI st 1000py
Cy/iB, MAlOTh K IepeBaru, Tak i Henodiku. MoKHA CTBep/KyBaTH, 1110
BUOOPU 3a0€31eUyIOTh O1/IbIIT GE3MOCEPEIHIO IEMOKPATUYHY JIETITHMHICTb,
ajie 1le BTATYE KaHAWata y BUOOpUI KaMIlaHii, y MOJITHKY Ta MPOBOKYE
3100yBaTH HMPUXUIBHICTh 1IEBHUX 0ci6 a0 posgaBaTé OOILAHKM iHIIMM.
KoonTyBanHs 10 iCHYIOYOTO CYZIOBOTO KOPITYCY MOJKe 3aJyU4UTH TEXHIYHO
KkBaJi(pikOBAaHUX KaHUIATIB, ajie TIPU ITbOMY BUHUKAIOTh PU3UKH TPOSIBIB
KOHCEpPBATU3MY, KOPIIOpaTUBi3My (a00 <«KJIOHYBaHH:»)S, 110, 3 MO3MLIN
JIeSTKUX  KOHCTUTYIIHO-TTPABOBUX JIOKTPUH, MOXKE BUTJISATH BOYEBU/Ib
HezleMOKpaTnyHo. MojkHa TaKOX CTBEP/UKYBATH, 10 NMPU3HAYEHHS CYIJIiB
BUKOHABYOIO YK 3aKOHOJABYOI BJAA0I0 Oyie IiACUII0BATH JIETiTUMHICTB,
ajie TIpY 1IbOMY BUHUKAE 3arpo3a 3aJIe;KHOCTI CY/IIIB BiJl IHIINX T1JI0K BIA/IH.
[Ile omuu MeTo 1 epeabayac MpUsHAYCHH CY/IIB He3aeKHUM OPTaHOM.

34. Bukiukae 3aHETIOKOEHHS TOH (hakT, 1O HAgBHI Pi3HI MiAX0aN
MOKYTh ONOCEPEIKOBAHO MPU3BECTU IO MOJAJIBIIOTO HEIPABOMiPHOTO
MOJIITUYHOTO BIJIMBY Ha mpu3HaueHHd cyaniB. KPEC Bkazasa Ha IyMKYy
excriepra maHa OGepTo CTOCOBHO TOTO, MO He()OPMAJIbHI TIPOIELypr
NpU3HAYEHHSA W BIAKPUTUN MOJITUYHUHN BIUIUB HA TMPU3HAYEHHS CY/JIB B
OJIHUX JIepKaBaX He MOKYTh OyTH IIPUITHATI K MOAENI B iHIIMX JeprKaBax,
MOJIOJINX JIEMOKPATHYHUX KPaiHaX, jie MOTPIiGHO 3a6€3MeUnTr He3aIeKHICTh
CY/I0BOI BJIaJIN LIJIAXOM YIIPOBA/KEHHS Opraty Ipu3HadyeHHs Cy/iB, AKUN €
MTOBHICTIO BIJIbHUM BiJl TIOJIITUYHOTO BILIABY.

35. KPEC, six onH i3 IpUKIa/iB HOBUX JEMOKPATHUHNX Jep/KaB, HaBeIa
Yecoky pecryOJIiKy, jie IPU3HAYEHHST CYIUIB 3/ilicHI0EThCsT [IpesuieHToM
3a nojlanHsaM MiHicTpa 1ocTulIlii, a miBUIIEHHS CY//IiB Ha 1ocajii (30Kpema,
repeBeIeHHs 10 CY/Iy BUIIOI IHCTAHII1, HA TTOCT TOJIOBH, 3aCTYITHUKA TOJIOBU
cyay) — abo Ilpesunentom, abo Minictpom. Y kpaini He icuye BepxoBHOi
CyZOBOI paiM, Xodya CyAAi M 3acimaioTh y KoMmiTeTax, ki BigOUpaioTh
KaH/IM/IATiB /17151 TPU3HAYEHHS HA TIOCALy CY/UII.

36. TTosuis 3 poro nutanHs B Pekomennanii Ne 94 (12) € oOMexkeHOIO.
CnouaTtky PexoMeHnzaltist onvcye He3ale;KHUHM OpPTaH i3 TpU3HAuYeHHs CY/IiB:

«Opran, gxuil npuiiMae pinieHHss 1po A06Ip Ta Kap'epHe MPOCYBaHHI
CyIJiB, HMOBMHEH OyTM He3aJeKHUM Bin ypsaay Ta aaminicrpanii. s
TOTO 106 rapaHTyBaTH Oro He3aJe;KHiCThb, BIAMOBiAHI NpaBUiIa MaiOTh
3abes1eyyBaTy, HallPUKJIa/, OOpaHHs 4YJIeHiB I[bOr0 OpraHy 3 KoJia CYJUIIB,
a caM OpraH Ma€ BUPIITYBaTH TTUTAHHS CBOTO PETJIAMEHTY».

[Torim y Pexomenattii mpomoHy€eThCS 30BCIM iHIIIA CHCTEMA:

«OHaK y THX BUMAKAX, KOJU KOHCTUTYIIHHI a60 OPUANYHI HOPMU if
TPaAUIll JAF0Th MOKJIUBICTH YpsilaM TIPU3HAYATH CY/IB, TOBUHHI OyTH

8 Jus. n. 24 Buie.
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nepeabavyeni rapanrii g 3a0esledeHHs IPO30POCTI Ta HE3aIEKHOCTI
MpoTle/Lypy MTPU3HAYEHHS CY/IIIB Ha TIPAKTHUII,  TAKOK TapaHTIi BiJICYyTHOCTI
BILIMBY Ha PillIeHHS I[O0 IPU3HAYECHH OY/Ib-AKUX IHIIMX MIPKYBaHb, OKPIM
THUX, IKi IOB’13aHi 3 BUKJIaJleHUMU BHIIe 00’ €KTUBHIUMY KPUTEPIsAMU».

[Ipuknanu «rapaHTiil» TPOMOHYIOTh HIMPII BapiaHTU 3aCTOCYBAaHHS
dopManbHuX mpoueayp — IIO-leplie, Iie MoKe OyTH cleliajbHui
He3aJeKHUI OpraH, 10 HaJa€ PEKOMEH/AIlil, SKUX YPSII <«IOTPUMYETHCS
Ha TPaKTHUI[i»; TO-APYTe, 1le MOKe OYTH <«IIPaBO HAa OCKAP;KEHHST PillleHHS
B He3aJIeKHOMY OpraHi»; i, HacaMKiHellb, 11e Moke OyTH 3arajibHa (HEYiTKO
BUPakeHa ) MOKJIMBICTb TOTO, 110 0CTATHIM 6YJ10 0, IKOM «OpTaH BIaau, AKUI
npuiiMae pimeHHs1, 3a6e3neyns 3amo6iraHHsa OyAb-sIKOMY HeIPaBOMIpHOMY
Ta HEHAJIESKHOMY BILTUBY .

37. TonibHi hopMyJIIOBaHHS BUXOASTH 3 YMOB, sIKi icHyBasu B 1994 porii.
Opnnax 3apaz KPEC crypboBaHa y 3B’s13Ky 3 IOCUTh HEUITKUM 1 BiIKPUTUM
NI TIiyMadeHb XapaKTepoM X (hOpMYJIOBaHb Y KOHTEKCTI PO3IMUPEHOI
€Bporu, Jie KOHCTUTYITiTHI a60 TIPABOBI «TPAAUIIii» € MEHII YCTAICHUMH 1 Jie
(bopMasIbHI TIPOIeyPH € HEOOXIAHICTIO, BiJl AKOT BIZIMOBJISITUCS HEOE3TTEUHO.
Tomy KPEC BBaskae, mo Oyab-sKe pillieHHs, 0B’ i3aHe 3 MPU3HAUYECHHIM
Cy/li YM 3 TMPOCYBaHHIM CYIAi MO CIy:K0i, MOBUHHO IPYHTYBaTHCS Ha
00’€KTHBHUX KPUTEPIisAX i MPUIMATHCH HE3aNeKHUM OPraHoM, abo Mae€
BHUXO/JUTH 3 TapaHTiii, 110 BOHO NMPUIIMAETHCS BUKJIIOYHO Ha MiJICTaBi HUX
KpHTepiiB.

38. KPEC Busnaiia, 1o BoHa He MOJKe ITiTH 1aJli B PO3TJIsi/Ii IbOTO ITUTAHHS,
BPaxoBYIOUM BIIMIHHOCTI THX CHCTEM, SKi HUHI iICHYIOTb Y €BPOIENCHKUX
nepxaBax. Pagzom i3 tuM KPEC € KOHCYJBTATMBHUM OPraHOM, JIO
MTOBHOBAKEHD STKOTO BXOJIUTH SIK HAIAHHS TIPOTIO3UITIH 1010 MOSKIUBUX 3MiH
y iCHYIOUMX CTaHAApTax i MPaKTHIll, TaK i po3poOJeHHST 3aralbHOIPUITHATHX
cranzaptiB. Kpim toro, €Bporieiichka XapTid Mpo CTaTyc CY/IIB yKe iie
3HauHOo jaadmi, Hixk Pekomenpmariss Ne 94 (12), ockisbkn B Xaprii MicTUTBCS
TaKe TOJI0KeHHS:

«Iogo Gyab-sKOro pilleHHs, IIOB'sA3aHOr0 3 HZOOOPOM, NMPUIOMOM Ha
po6oTy, IpU3HAYEHHSIM, MIABUIEHHAM CY/IIB Ha HocaAi abo 3BiIbHEHHIM
iX 3 mocaau, 3aKOH MPO CTATyC CYIJiB Tependavyac BTPYUaHHS OpPraHy,
HEe3JIEeKHOI0 BiJl BUKOHABYOI I 3aKOHOJABYOI BJaAU, Y AKOMY LIpMHAMHI
[OJIOBMHA HOT0 WIEHIB € CyIIAME, OOPaHUMIE IXHIMHU KOJIeraMu BiAIIOBiAHO
JIO METO/IiB, 1[0 TAPAHTYIOTh HAUIIUPIIE MTPEJICTABHUIITBO CYI0BOI BIAIMY.

39. IlosicuoBanbHa 3ammcka o €BpoIeiichbKol XapTil 3a3Havae, 1o
«BTPYYaHHST» HE3aJIEKHOTO OPraHy PO3IJISIIAETBCS B JOCUTH ITUPOKOMY
ceHci M OXOIUIIOE BHMCHOBOK, PEKOMEHJAIi0 ab0 IIPOIO3HUILI0, a TaKOK
MPUIHATTA caMOTo pilieHHs. €Bporielicbka XapTid BUXOIUTDH JIAJIEKO 3a
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MesKi iCHY10UOi MpakTHKK B OaraTthox €Bporeiichkux aep:kasax. (He ausHo,
110 IIPEJCTaBHUKU BUIUX CYAOBUX pajl i acolialliil cy/iB Ha 3aciflani y
Bapmmasi 23-26 uepsas 1997 poky s3asgBWIM TIPO HEOOXIAHICTD 1iie OLIBII
CYBOPOTO CY/IOBOTO «KOHTPOJIIO» TIO/IO TTPU3HAYEHHS CY/IIB 1 Mi/[BUTIEHHS
Cy/i Ha rocazi, Hix 11e nepeabdadero €BpoIeichbKo0 XapTico.)

40. Bignosigi na ommrysanna KPEC csigyats mpo Te, mo OinblmicTh
€BPONENCHKUX JIEP;KAB CTBOPWJIM OPTaH, HE3aJIeKHUI BiJl BAKOHABUYOI Ta
3aKOHOAABYOI BN, SKUI Bigirpac abo BUHSATKOBY, 00 MEHII 3HAYHY POJIb
IIO/I0 TPU3HAYEHb i (J1€ T1e IOT[ITTbHO ) TIOI0 MiABUIIIEHHS CY/I/IiB Ha 1Tocali. Ak
NpuKJIaan MokHA HaBecTu AHnoppy, besbrito, [lanito, Ipaanzito, Icranmiro,
Itamito, Kinp, Jlursy, Komumtio IOrociaasceky Pecry6Giiky MakemoHis,
Mooy, Hineparanau, Hopserilo, ITosbiury, Pymyuiio, Pociio, CiioBauunity,
Cuosewiio, Typeuunny, Oirnstaio, @pantiiio it Ectoniio.

41. BiacytHicts nozpibuoro oprany B Yechkiil PeciyOuriti BBasKa€ThCS
HenosikoM. Ha MasnbTi Takuii oprad icHye, ajle KOHCYJbTallil 3 OpraHoM,
SKUN TIPUAMAE pillleHHsT MPo TPU3HAYEHHAY, He MaioTh 00O0B'SI3KOBOTO
xapakrepy. ¥ Xopsarii icHye npobiieMa MOKJIMBOIO MOTEHIIHHOrO I0JIi-
THYHOTO BIUIMBY Ha noxiOHuit opram''.

42. Jx Tpm mpUKJIAIN BUNUX CYZOBUX Pajl, 1O BiOBIIAl0Th BUMOTaM
€BpoIIeiichbKOl XapTii, MOJKHA HABECTHU TaKi CUCTEMMU:

i) srigHo 3i crarreio 104 Koncrurymii Itamii Paga ckiamaerbes 3
IIpesupenta Pecry6uiku, Ilepuroro npesuenta it [enepaabHOro mpoKypopa
Kacaniiinoro cyzmy, 20 cynzis, sxi oOMpaioTbcsl CyZOBUMU OpraHaMmu, i
10 weHiB, SKi 0OUPAIOTHCA MAPJAMEHTOM Ha CIIJIBHOMY 3acilaHHi 3 4uc/a
mpodecopiB  yHIBEPCUTETIB 1 aABOKaTiB, IO MaioTh 15-piyHmii IOCBIx
po6oru. 3rigHo 3i crarreio 105 sapgannuaMu Paau € «ipusHadeHHs, 100ip i
1epeBeIeHH Cy/I/IiB, a TAKOXK IT1/IBUIIICHHS CY/I/1iB Ha [T0CAJI1 Ta 3aCTOCYBAHHS
JIMCITATIJTIHAPHUX 3aX0/[iB TIO/I0 CY/TIB BIITIOBI/IHO /10 TPWHITUITIB OpTaHi3altii
CUCTEMHU TIPABOCYI/ISI»;

ii) sakoHamu mipo pedopmy cymis y 1997 porti 8 Yropimuti 6ysi0 cTBOPEHO
HarmionanbHy cyZoBy pafy, sSika Ma€ TTOBHOBa)KEHHS CY/I0OBOI aJIMiHICTpaIlii,
30KpeMa U mpusHaueHHd cyaniB. Paga ckiamaetnca 3 TosoBu BepxoBHoro
cyny (rosoBu Pann), nes’situ cymiis, Minictpa iocrtuiii, enepasbuoro
MPOKYpPOpa, ToJIoBU Acoltiallii a/iBOKATIB i [IBOX JIEITyTaTiB MapJIaMeHTy;

iii) y Typeuunni Haiiuma Paga obupae U miaBuinye Ha mocaii sk
CY/IB, TaK i TPOKYPopiB. Pajsa ckiaja€Thest 3 ceMU 4JIeHiB, BKIOYAIOUN
'stTh cyauis abo Bix KacariitHoro cymy, a6o Bix lep:kasroi Pagu. Tonosye

9 Tlpesunent 3a pekomenpaiieio [Ipem’ep-minicTpa.
10 ITus. 1. 20 BuILE.
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B Paxi Minictp foctutii, a 3actymauk MiHicTpa I0CTHIlIT TaKOX € YIEHOM
Pamu 3a mocamoro.

43. TlpukJaaZioM KpaiHW 3arajbHOTO TpaBa MOXKHA Ha3BaTtw Ipianiiio,
ne Bignoigao 1o Axra Bim 1995 poxy «Ilpo cymaum it mpariBHUKIB Cy/IiB»
(posnmin 13) 6yno crBopeno Paay 3 muTaHb CyAOBUX NPU3HAYEHD,
3aBIAaHHAMME SIKOI € «BU3HAYeHHs 0ci0 i indopMyBaHHS ypsLy IIPO Te, 10
i 0cobu BiAIIOBiZAIOTH BUMOTaM AJsI IIPU3HAYEHHS Ha IOCALY CYAMIi».
Pama ckmamaerbes 3 nep’satu uwienis: Tonosu Bepxosuoro Cymy, Tphox
roJiiB (BUIOTO CY/y, OKPY’KHOTO cy1y U palioHHOTO cyny), leHepaabHOTO
IPOKYpOpa, aJABoKara-OapicTepa, sIKMii IIpH3HAYacThesi rososoto Koserii
aJIBOKATiB, MPAKTUKYIOYOTO aJIBOKATA-COJIICITEPA, SIKIH TIPU3HAYAETHCS TOJIO-
BOIO CITJIKK IOPUCTIB, a TaKOXK TPbOX 0Ci0, sIKi mpusHavaroThest MiHicTpoM
FOCTHIIIT Ta SIKI IPAIo0Th aG0 MAOTh 3HAHHS 1 10CBi Y cepi TopriJi, hiHaH-
ciB um ajmMiHicTpartii, abo MalTh JOCBil OTPUMAaHHSI CYIOBUX TOCTYT. IIpoTe
MOBHICTIO TOJTITUYHOTO BIUIMBY HA MIPOIEC TIPU3HAYEHD 11 He BUKJIOYae! !,

44. Mopenb, 1mo icnye B Himeuunni (uB. BUIINE), BKJIIOYAE Pajid, POJIb
SAKUX MOKe OyTH PI3HOIO 3aJIeKHO BiJ| TOTO, Yi HIeThes 1po (eaepaibhi Cyau
abo cyau 3eMejib, a TAKOK 3aJIesKHO Bifl PiBHSA Cyiy. Y KpaiHi iCHYIOTh paay 3
TIPU3HAYEHHS CY/UIiB, UM POJb MA€ CyTO KOHCYJIBTAaTUBHUI Xapaktep. Kpim
TOTO, Y psii 3eMesib HiMeuunnu nepeabayaethbes, 1o CyuL IOBUHHI 0GUpaTics
CITLTBHO YIIOBHOBAKEHUM MiHICTPOM 1 KOMITETOM 3 OOPaHHSI CYULB. SK TIPaBILIO,
1ell KOMiTeT Ma€ MpaBo BeTo. KOMITET CKIIAMAEThCS 3 UJIeHIB TapIaMeHTy,
cytiB, oOpaHUX CBOIMH KoJieraMH, i ajBoKara. YdacTb MiHicTpa OCTHIII
posrisaaeTbess B HiMeuuwHi sK BKJIMBUH €JIEMEHT JIEMOKpaTii, OCKITbKN
MiHICTp Hece BilMOBiATbHICTD TIepel TTApJaMeHTOM. 3 KOHCTUTYIIHOI TOYKT
30py BBLKAETHCS, 1[0 OPraH 3 MMPU3HAYEHHS CY/UIIB He NMOBUHEH CKJIAJIATUCS
BUHATKOBO 13 Cy1iB 60 MaTy GLIBIIICTD CYIIIB Y CBOEMY CKJIAJIL.

45. HaBiTh y THX IIPaBOBHUX CHCTEMax, [i¢ BUCOKI CTaHAApPTHU IOTPH-
MYIOTbCSI B Pe3yJIbTari Tpaauiiii abo HehopMabHOI CAMOAMUCIMILIIIHUA Ta
SIKi, SIK IPaBUJIO, KOHTPOJIOIOTHCs 3 GOKY BlibHMX 3MI, B ocraHHi poku
BCE IIUPIIE BU3HAETHCS HEOOXiAHICTh O1/IbI 00'€KTUBHUX 1 (hOpMaIbHUX
rapanTiil. B iHmmx jgepskabax, 0coOJIMBO B KOJUIIHIX COLIATICTUYHUX KPai-
Hax, noTpeba TaKuxX rapanTiii € Hag3BuuaiiHo aktyasibHo. KPEC BBaKae,
mo €Bponeiicbka XapTisi — OCKIIBKH BOHa BHCTYNA€ 3a BTPYYaHHS
(y mocuth MUPOKOMY PO3YMiHHI, BKJIIOYAIOYU BHCHOBOK, PEKOMEH/AIlil,
NPONO3HIlii, a TaKOK Ge3nmocepesHbO PillleHHsI) HEe3aJe;KHOT0 OpraHy 3
iCTOTHHUM CYZIOBMM NPECTABHUIITBOM, 0OPAHOTO IEMOKPATHYHUM ILISXOM
iHmUME cyaasMu'?, — BU3HauWiIa 3arajbHuil HanpsMm, skuit KPEC xorita
0 pexomenayBartu. Ile Hacammepes BaKJIMBO I THX KPaiH, /e BiACYyTHI

1 NTus. ume 1. 20.
12 ITus. nynkru 38, 39 Buie.
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CHCTEMH, SIKi € B3Ke JAaBHO YCTaJIEHUMH Ta NepPeBipeHUMH IeMOKPATHYHUM
[UISIXOM.

Cmpox nognosaicenv — mepmin NPUHaueHmu s,

46. Ocnosni npunnunu OOH, Pexomenpartist Ne (94) 12, €sporneiicbka
XapTist PO CTaTyC CY/IiB YKa3yloTh HA MOKJIMBICTh TTPU3HAYEHHS CY//Ii Ha
[eBHU, BU3HAYEHN I 3aKOHOM CTPOK, a He /10 O(illiiiHO BCTAHOBJIEHOTO BiKY
BUXO/Iy Ha IIeHCiIo.

47. Y mnynkri 3.3 €Bporeiicbkoi XapTil TaKoXK BiJ[3HAYAETHCH, 110
npoleLypu 1060py mepeadadaroTh «BUIPOOYBAIBHUN TEPMiH, IKHIA TOBUHEH
OyTU KOPOTKHUM, ICJsi BUCYHEHHST CY[JIl Ha TIOCajLy, ajle J0 3aTBEP/KEHH
1OT0 Ha ITI0 TIOCa/Ly Ha MOCTINHIIT OCHOBI».

48. TIpakTrKa €BPOIENHCHKUX KPAiH, SIK MPABUJIO, TOJISATAE B TOMY, 1100
CyIIi TIPU3HAYAJIUCS HA TOCTIHHIN OCHOBI /10 JOCSATHEHHS O(DilliiiHOTO
nenciiiHoro Biky. Takuil mijxiz cTBOpIOE HaiimeHIne 1IpobieM IOI0 CY-
JIBCHKOI HE3aIeKHOCTI.

49. ¥V GaraThox cHcTeMaxX KOHTHHEHTAJIbHOTO IpaBa IepefdavdaloThest
CTPOKH IIpodeciiHol MiAroTOBKY ab0 CTasKyBaHHsI HOBOIIPU3HAYEHUX CY/UIIB.

50. ¥V jedkux KpalHaxX NpU3HAYeHHs 3IMCHIOETbCS Ha OOMeKeHMi
cTpok (Hanpuknan, #Ha 12 pokiB y DenepasbHOMy KOHCTUTYIHHOMY CyIi
Himeuunnn). Ak mpaBusio, cyjji MPU3HAYAIOTHCS Ha OOMEKEHUN Tepioj
yacy B MixkHaposjHi cyam (Hanpukinan, y Cya €sporneiicbkoro Coiody Ta
€BpoONEIChKUI Cy/1 3 TIPAB JIIOIUHN ).

51. Y neskux KpaiHax MIMPOKO BUKOPUCTOBYETHCS IHCTUTYT 3aCTYTHUKIB
CY/UIiB, TIepeOyBaHHS Ha TIOCa/ll SKUX 00MeKeHO 200 KOTPi € MEHIIT 3aXHIIeHi,
HIK CyLI, 10 TpaiooTh y mrtati (Hanpukiaza, B O6’exnanomy KopoJtisersi
ta Jlanii).

52. KPEC BBaxkae, 1110 y BUHSITKOBUX BUIAJKAX, KOJU CYII TPAIIOIOTh
3a MITATOM Ta TPU3HAYAIOTHCST Ha OOMEKEHUH CTPOK, TIed CTPOK He MOBUHEH
OyTH IOHOBJIIOBAHUM, 00 MAIOTh ICHYBAaTH IIPOLEAYPH, SIKi 3a0€311e4yIOTh:

i) sxio cyaas 6askae, BiH 4 BOHa MOKYTh PO3TJISIATHCS SIK KaHUIATH
Ha HOBUI1 CTPOK OPTAHOM 3 TIPU3HAYEHHST;

ii) pileHHsT TIPO MOBTOPHE TPU3HAYEHHST MA€ MPUNUMATHCS 06 €KTUBHO
i Ha migcrasi mpodeciiiHuX AOCATHEHb, 0e3 BILIMBY IIOJITUYUHIX
MipKyBaHb.

53. KPEC BBakae, 10 KOJIM IepeO0yBaHHs Ha MOCali Ma€ THMYACOBHH
ab0 oOMe)keHMHl XapakTep, TO OpraH, SIKMH Hece BiJIIOBiJaJbHICTh 3a
00’€KTHBHICTH 1 MPO30PICTb METOAY NPU3HAYEHHS aG0 TOBTOPHOTO
NPU3HAYEHHS IS CY/ULIB, SIKi IPAIIOIOTH Y IITATi, MA€ 0COOIMBE 3HAYEHHS
(nuB. Takoxk MyHKT 3.3 €Bponeiicbkoi XapTii).
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54. KPEC posyMig, 110 ii HOBHOBaKEHHSI He TepeadavyaloTh MOKIMBOCTI
BUBUYEHHS CTaTycy CyAaiB Ha MixHapoanomy piBHi. llosuria KPEC
00MEKYEThCSI PEKOMEHAIli€el, Mo MictuThess B Jlomosiai ekcnepris Bix
1998 poky, y sikiii 3a3HaYeHO PO HEOOXiAHICT MOCUIIEHHST CIIIBPOOITHUIITBA
3 HAI[lOHAJIBHUMHU IHCTUTYyTaMU CY/IOBUX OpTaHiB, a Takox Pesomioriieo
Ne 1, mpuitasiTolo MinicTpamu octutlii Ha 22-it Kondepentiii B Kummuesi
17—-18 uepBuga 1999 poxy, y sxiii inerbes npo 3aBnanasg KPEC y peamnizartii
[PIOPUTETIB, BUSHAYEHUX TJI0OAJTBHUM ILJIAHOM Al — <«[IOCUJIIOBATU POJIb
cyaniB 'y €Bpori Ta peKOMEHAYBATH ... JIOIIJIbHI OHOBJIEHHS ITPAaBOBUX
incrpymentis Pagu €Bporn...». [obasbHuil 1Al il CKOHIIEHTPOBAHUN
HacamIlepe/l Ha BHYTPINIHIX cHUCTeMax IpaBa JepskaB-uieHiB. OpHak He
cuij 3abyBaru, 10 Kpurepil s uiencrsa B Paugi €Bpolm BKIIOYAIOTH
«BUKOHAHHs 3000B’3aHb, AKI BUILIMBAIOTH 3 CBPOIENHCHKOI KOHBEHII 3
[IpaB JIOAUHU». 3 1Ii€l TOUKU 30py «BU3HAHHS IOPUCAMKILT €BPOIEHCHKOTO
CyJly 3 IIPaB JIOAMHN € 000B’SI3KOBUM BIJIIIOBIHO 0 Mi’KHAPOIHOTO IIPaBa,
1110, BOYEBU/Ib, i BUBHAUAETHCS SIK HABaXKAUBiuil crangapt Pajau €Bporius
(HonoBinb ekcrepris, MyHKT 9).

55. KPEC BBakae, 10 MiZBUIEHHS 3HAYYIIOCTI I HAI[lOHAJIBHUX
MPaBOBUX CHCTEM 3 OOKY HATHAIIIOHATHLHUX CY/IIB Ta IXHIX PillleHb 3yMOBIIOE
HeOOXIZHICTh 3a0XOUYEHHSI [Iep:KaB-4eHIB [JOAEPKYBATUCA NPUHIIMIIB
HE3JIEKHOCTI, HE3MIHIOBAHOCTI, MPU3HAYECHHS Ta CTPOKY HepeOyBaHHS Ha
ocajii CTOCOBHO CY/UIIB X HAAHAIIIOHATBHUX Cy/IiB (JIUB., 30KpeMa, 1. 52).

56. KPE€EC mnianrBepauna, 1mo s HAIiOHAJIbHUX MPABOBHX CHCTEM
i cyaniB 3000B’s3aHHsA, SKi BHIUIMBAIOTh 3 MiKHAPOIHUX JIOTOBOPIB,
Takux 5K KOHBeHIlisI NMPO 3aXUCT MPaB JIOAUHU i OCHOBOIOJIOKHHX
cB00O/, a Takoxk a0roBopis €ppomneiicbkoro Coray, € BakauBumu. Ili
3000B’13aHHSI BUMATAIOTh, 1100 NMPU3HAYEHHS # MOBTOPHE MPU3HAYEHHS
CyANIB y cyaax, IO 3aiiMaloThCs NPABOBUM TJIyMauyeHHSIM TaKUX
JIOTOBOPIB, IPYHTYBaJoCH O Ha JOBipi i MOBa3i J0 NPUHIMIIB, SKi TAKOK
3aCTOCOBYIOThCS B HaIliOHAJbHUX NpaBoBuX cucreMax. KPEC Takox
BBaJKa€, 10 YYaCTh HE3aJI€SKHOTO OpPraHy, po SIKUii eTbcs B MyHKTax 37
i 45, noBuHHa 3a0e3mevyyBaTHCS SIK LIOJ0 NPU3HAYEHHS, TaK i IIOAO
MOBTOPHOTO NPU3HAaYEHHS Ha MOCAAHN B Mi*kHapoAHi cyau. Pajga €Bpornu Ta
il iHCTUTYIII1 TPYHTYTIOTHCS HA Bipi B CITLJIBHI IIIHHOCTI, SIKi 32 CBOIM 3HAUEHHSIM
€ BWINe, HIXK IIIHHOCTI OKpeMoi AepskaBu-usieHna. [[g Bipa Bike crpaBmiia
3HAUHWH TPAKTUYHUN BIJIMB. Bipa B IIHHOCTI Ta MpOTpec, MTOCATHYTHH Y
ixHill peasizarii, Moxe GyTH TiJ 3arpo300, SIKIIO IXHE 3aCTOCYBAHHSI HE
BUMAaraTuMeThCs Ha MiKHAPOTHOMY PiBHI.

Cmpox nosnosajicernb — HesMinIO8anicms ma OUCUUNIIHA

57. OCHOBOIIOJIOKHUN TTPUHIIUI HE3AI€KHOCTI CYA/IB IOJISITAE B TOMY,
110 CTPOK IXHIX IIOBHOBAXKEHb IaPaHTYETHCS /IO BCTAHOBJIEHOIO IIEHCIIHOIO
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BiKy a00 J10 crIuBY (biKCOBAHOTO CTPOKY nepedyBanHs Ha mocaui (OcHOBHI
npuniumn OOH, mynkr 12; Pexomenmaris Ne (94) 12, Ilpunnun I
(2) (a) (ii) i (3), a Takox [Ipuamun VI (1) i (2)). B €spomneiicobkiit xaprii
MiITBEP/IKYETHCS, MO Tell MPUHIUIT TONTUPIOETHCS HA MPU3HAYEHHST ab0
HepeBeIeH HsT 10 1HIIOI YCTAaHOBM YK JI0 1HIIOTO HACENEHOTO TYHKTY 6e3
3roau cyami (BiAMIHHI BiJ BMIAAKIB peopraHizaiii cyay abo THMYACOBOIO
npu3HaveHHs), ame sk y Xaprii, Tak i B Pexomenmamii Ne (94) 12
nepeadavacThes, MO TPUMYCOBE MepeBe/leHHs It BUKOHAHHS IHIIUX
000B’I3KIB MOJKe 3aCTOCOBYBATHCH SIK AMCITMIIJIIHAPHA CAHKILIs.

58. KPEC zasnaunnia, mo B Yecobkiii PecriyOuini He BCTaHOBJIEHUH BiK
000B’I3KOBOTO BUXOJIy Ha ITEHCII0, ajie «CyAAs MOKe OyTH BiIKIMKAHUN
MiHicTpoMm I0CTHII i3 3aiiMaHOT TOCA/IH TTiCJIST IOCSATHEHHSI BiKY B 65 POKiB».

59. IcuyBaHHs BUHATKIB MIOA0 HE3MIHIOBAHOCTI, MEPEAYCIM OB sI3aHUX
i3 AMCHMITIHADHUMM CAHKI[ISIMU, BUMara€ HeoOXiIHOCTI IpoaHali3yBaTH,
SIKUIL OpraH, y sSKUU crocih Ta Ha SKUX MiJCTaBaX MA€ MOBHOBAKEHHS
MOZI0 BXKUTTS JUCIUTIIHApHUX 3axofiB. ¥ Pexomenmartii Ne (94) 12
y Hpuanuni VI (2) i (3) nHarosomyetbcss Ha HEOOXITHOCTI TOYHOTO
BU3HAUEHHSI [isIHb, Y PE3YJIBTATI SKUX CYIAA MOKe OyTH YCYHEeHUI 3 Tocaiu,
Ta 3alPOBAKEHHS AUCIUILTIHADHUX TIPOIEyP BiAMOBIAHO [0 BUMOT
€BporieiicbKoi KOHBeHIII 3 TpaB JoanHu. Y Pexomenpaitii Ne (94) 12 inetnes
TIJIBKN TIPO Te, M0 </ePsKaBu MOBUHHI PO3IVISTHYTH MOXKJIUBICTH CTBOPEHHS
Ha MIZICTaBl 3aKOHY CIEIiaJbHOTO KOMIIETEHTHOTO OPTaHy, /10 3aB/laHb SKOTO
BXOAUTUME 3aCTOCYBaHHS OyAb-IKMX IUCHUIIIHAPHUX CAHKIIN 1 3aXo/iB
Yy TUX BUNAJKAX, KOJW BOHU HE PO3TISNAIOTHCI CYIOM, 1 PIllIeHHS SKOTO
OyIyTh KOHTPOJIOBATHCST BUIIUM CYIOBUM OPTaHOM, a00 SIKMU caM € IUM
BUINUM CY/IOBUM OpTaHOM». BimmosizHo 10 €BporeiichKol XapTii 1151 pob
HAJIAa€ThCS HE3ATCKHOMY OPTaHy, SIKUH TOBWUHEH <«BTPY4YaTHUCS» Ha BCIX
CTaJIisIX TPU3HAYEHHST Ta Kap'€PU KOKHOTO CY/IJII.

60. KP€E€C BBaxkac:

(a) 10 HE3MIHIOBAHICTH CY//IiB MA€ Oy TH YITKO BUBHAYEHOIO CKJIa[0BOIO
iXHBOI HE3aJIEKHOCTI, 1110 IOBUHHO 3aKPIILIIOBaTHCS HA HAWBUIIIOMY PiBHI
HaIlIOHAJLHOTO 3aKOHOIaBCTBA (AMB. IyHKT 16 BHIIE);

(b) mo BTpy4aHHs1 He3aJe;KHOTO OpraHy's Ha OCHOBI Npouexyp, SIKi
rapanTyloTh y IOBHOMY 00Cs3i IIpaBo Ha 3aXKCT, MA€ 0COOIMBE 3HAYEHHS B
NUTaHHSX AUCIMILUIIHAPHOTO XapaKTepy;

(¢) mo Gys0 6 KOPHCHO MiATOTYBATH CTAaHAAPTH, SIKi BU3HAYAIOTH HE
TIIBKH TOBEJIIHKY, SIKa MOKe NPHU3BECTH /10 BiJICTOPOHEHHSI CY/IJi BiJ

)

mocaji, a W TUNMHM TMOBEMIHKH, SIKi MOKYTb CIHPHYUHUTH JUCHUILTIHAPHI

13 ITus. nynkru 37 ta 45 Buie.
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3axo/u ab0 3MiHy CTaTyCy, HAPUKJIA/, TIEPEBENEHHS /IO IHIIOTO Cyay a6o
10 iHIIIOTO perioHy.

Jloknasnuii BUCHOBOK 3 I[bOTO IUTAHHS Ta MPOEKTH JTOKYMEHTIB JIJIs
posrisiy €BpOIeRchKUM KOMITETOM IIPaBOBOTO CIIBPOOITHHUIITBA MOXKe
6yt miprorosiennii KPEC Ha HacrymHomy erami, koau KPEC Oyue
3afimMatucst 6e3mocepelHbo CTAHAAPTAMHU TOBEMIHKM, X0dYa I Tema, 6e3
CYMHIBY, TICHO [10B’s13aHa 3 PO3IVIAHYTUM IIUTAHHAM HE3QJICKHOCTI.

Onaama npayi

61. ¥ Pexomengaiii Ne (94) 12 nepembadacrtbesl, MO «TPOLIOBA BUHA-
ropojla CyJ/liB TMOBUHHA TapaHTYBATUCh 3aKOHOM» 1 <«CITIBBIIHOCUTHUCS 3
rignicTio ixHBoi mpodecii Ta obcsrom BigmosigasbHOCTi> (IIpuHImmm 1
(2) (a) (ii) Ta IIT (1) (b)). B €sponeiicbkiii xapTii MiCTUTBCS BasKJIKBE,
CMiJIMBe 1 peaslicTUYHe BU3HAHHS POJIi BiATIOBITHOT OIIJIATH TIPAIli CY//IiB SIK
(bakTopa 3axUCTy «Bi/l TUCKY, CIPSIMOBAHOTO HA 3/[IIICHEHHS BIJTUBY Ha iXHi
pillleHHsT Ta 3arajloM Ha IXHIO TTOBE/[IHKY», a TaKOK BU3HAHHS BaXKJIMUBOCTI
rapaHTyBaHHS BUILIATH IONIOMOTH Y 3B’13Ky 3 XBOPOOOIO Ta mieHcii (TiyHKT 6).
KPEC noBHicTiO cxBaimia 1e nojo:keHHs €pponeiicbkoi xaprTii.

62. Xoua B JiesIKNX cucTeMax (HAMPUKIAL, Y CKAHIUHABChKUX KpaiHax)
1 1ipo6JIeMHU BUPIIIYIOThCS TPAAUIIITHUMI MeXaHi3MaMu 0e3 3aKOHOIaBYOTO
3aKpilvienHsa HopMaTuBHUX 1os1oxkenb, KPEC BBaskag, 1110 3arajioM Bask/JIUBO
(0cOGJMBO CTOCOBHO HOBHX JE€MOKpaTiii) mepeabauynTy 4iTKO BHU3HAUYEHI
HOPMATHBHO-TIPABOBI TIOJIOJKEHHS, K 3aXWINaa O TPOIIOBY BUHATOPOILY
CYIZIiB Bijl CKODOUYEHHSI, 2 TAKOXK YIIPOBAUTH TOJOKEHHS, IO TAPAHTYBATH
6 (axTHUHE MiJBUIIEHHS OIUIATH TIPalli CYJUiB BiAMOBIZIHO [0 3POCTAHHS
BapTOCTI KUTTS.

Ce0600a 610 Henpasomipozo 306HIUHLOZO GNIUGY

63. CsobGoma Biji HEMPaBOMIPHOTO 30BHINIHBOTO BILIMBY € 3arajbHO-
BusHanuM mnpuHiunoM (OcHoBri npuwaMm OOH, m. 2; Pexomenpaitis
Ne (94) 12, punrun T (2)(d)). ¥ Pekomenpaiii Ne R (94) 12 izernces:
«3aKOH TOBUHEH TependayaTd CaHKIii o0 TUX ocib, sKi MparHyTh
BIUIMHYTH HA Cy[iB y Oyab-sikuii crioci6». CBobOoza Biji HEMPaBOMIPHOTO
BIUIMBY Ta, Y KpallHiX BUIaAKaX, HEOOXiAHICTh CaHKIIN 3a cpo0y BILIUBY
€ wnezarepeunumu 3araspaumu npunnunamu'’. Takoxk y KPEC nemae
MiJICTaB BBAXKATH, IO 11i MIPUHIIUIIN HEe 3HANIIIN HAJIEKHOTO 3a0€3MEYEHHS B
3aKOHO/IABCTBI JlepKaB-uJieHiB. 3 ipyroro 60Ky, 3aCTOCYBAHHS IUX TPUHITHIIIB
Ha IIPAKTUI BUMara€ peTejbHOro MiIX0/Y, KOHTPOJIIO, & B IESIKUX BUTTAJIKAX —

4 [lono piBHOBarK Mix 3araJbHUM HPUHIMIIOM CBOGOM BUPAKEHHS TIOTJIS/IIB Ta BUHAT-
KaMu 3 1boro npunnumny (ge norpibui 3axoau, o6 3a0e3MeUnTH HE3ANEKHICTh Ta
HeyTepe/KeHiCTh CyIoBOI BJIain) AMB. Takox y ctarti 10 €Bporeiicbkoi KOHBEHII 3
[1paB JIOJAVHHU.

72

BucHoBok Ne 1(2001)

i mosituuHoi crpumaHocTi. ToMy 0OroBOpeHHS W PO3YMiHHS CYAISIMH 3
PisHMX KpaiH BiAOBIAHUX IKMTaHb, HIATPUMKA CYALIB OYAYyTh KOPUCHUMU B
1IbOMY KOHTeKCTi. CKJIa[HICTD CKOPillle MOJIATAE B TOMY, 9K BU3HAYUTH, 1110
CTaHOBWTbH HEIIPABOMIPHMII BIIMB, Ta Y BiJiHaleHHI HeoOXiaHOI piBHOBArH,
HAMPUKJIAJ, MisK MOTPe6O0 3aXUCTUTU CYOBUII PO3TJISIZL B/l BUKPUBJIEHHS
it TrCKy 3 GOKY mosiTHYHUX Kija, 3MI un iHImuX aKepes1 Ta 3a0e3meueHHIM
BIZIKPUTOTO OGrOBOPEHHSI MUTaHb, SIKi MAKTh CYCIiJIbHE 3HAUCHHS, Cepejl
TPOMaJICBKOCTI i y BisbHIN mipeci. Cy/yri MatoTh TOTOANTHUCS 3 THM, 1110 BOHU
€ ybrivHIMEI 0cobaMu i He TOBUHHI Oy TH 3aHATO Yy TIUBUME 260 3aHA/TO
Bpassupumu. KPEC 3rogHa 3 TuM, 10 3MiHH iCHYIOYMX NPHUHIIMIIB He
BU/IAIOTHCS HEOOXIIHUMH, ajie CY//IsIM 3 PiSHHUX JiepsKaB GyJI0 6 KOPUCHUM
CILJIbHO OOTOBOPHTH Lii IPUHIUIA Ta OOMIHATHCA iH(POPMALIICI0 CTOCOBHO
KOHKPETHUX CUTYyaIlii.

Hesanexcnicmo y pamxax cyoosoi eraou

64. OCHOBOTOJIOKHUM € Te, IO CYJS IiJl 4ac BUKOHAHHS CBOiX
000B’43KiB He € YNiMOCh HallMaHUM IPAIiBHUKOM; BiH 4 BOHA 3aiiMalOTh
JiepsKaBHY 1ocaay. TakuM YWUHOM, CY/ISI CIYKUTH JIMIIE 3aKOHY U Hece
Bi/INIOBIIAIbHICTD JIUIIIE TIePe/l 3aKOHOM. AKCIOMaTUYHUM € ¥ Te, M0 1Pu
BUHECEHH] DIllleHHs 10 CIpaBi Cy/As He TMOBUHEH isITH 32 HaKa3oM abo
IHCTPYKIII€I0 TPETIX CTOPIH, sIKi a00 MPEACTABISIOTh CYA0BY Baaiy, abo He
BIIHOCATDBCA /10 Hel.

65. Pexomenpmamisi Ne (94) 12, Ipunuun I (2) (a) (i) nmepexbauac,
MO «pillleHHs CYAJIB He TOBWHHI OYTH MPEAMETOM TEperysay o3a
poIlelypaMy  OCKapKeHHs, IepefbadyeHuMH  3aKoHOM», a I[lpun-
mun 1 (2) (a) (iv) BU3HAUAE, MO «32 BUHATKOM PilllcHb Bi[HOCHO aMHiCTii,
HOMILTYBaHHsI 200 aHAJIOTTYHUX PillleHb, yPsi ab0 aiMiHiCTpaIlis He TIOBUHHI
MaTyl MOKJIMBICTh MPUHMATU PIllleHHS, $IKi PETPOCIHEKTUBHO AHYJIIOIOTh
cynosi pitrennsi». KPEC 3a3Haumia, 1o BiINOBi/Ii B ONUTYBaHHI CBiYaTD,
110, SIK IPABWJIO, IIMX NPUHIIMIIB TOTPUMYIOTBCSI, TOMY KOJHUX IONPABOK
He 0yJI0 3apPONOHOBAHO.

66. KPE€C Bkazaya Ha IOTEHIIIITHY 3aTpo3y HE3AJIE€KHOCTI Cy/I0BO1 BIa/IH,
dKa MO)Ke BUHUKHYTH 3 OOKy iepapxii camol cymoBoi cucremu. Byio
BM3HAHO, 10 HE3aJeKHICTh CY/iB 3aJeKUTh He TiAbKKM BiJ cBOOGOAM Bi
OY/Ib-SIKOTO HEIPaBOMIPHOTO 30BHINIHBOIO BILIMBY, a U Bijf ¢BOOOAM Bij
HEMPaBOMIPHOTO BIJTUBY, SIKUW MOXKE B JIESIKUX CUTYaIlisiX BUXOAUTH 3
Mo3uIll iHIMX cyamiB. «Y cyamiB moBuHHa OyTH HeoOMeKeHa CBOOOIA
YXBAJTIOBATH PIIIEHHS IIIO/I0 CITPAB HEYTIePeKeHO, BIZITIOBITHO 710 CBOET COBICTI
i1 TrymMaveHHs (DakTiB, a TAKOXK BiJIIIOBIJHO IO iICHYIOUOTO TIPABOIMOPSIIKY >
(Pexomenpariiss Ne (94) 12, Ipunmu I (2) (d)). Ile crocyerbest KOKHOTO
cyani ocobucro. Criocib BUKIAJEHHS IHOTO MOJIOKEHHST He BUKJIOYAE TAKUX
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MTPAaBOBUX JIOKTPUH, SIKi TPYHTYIOThCS Ha TPeIeJIeHTax y KpaiHax 3arajibHOrO
npaBa (HapukJal, 30008 I3aHHs CY/Il HUKUYOI 1HCTAHIIT JOTPUMYBATHACS
paHinie TPUHHATOTO pIlIeHHsT CyAYy BUINOI IHCTAHINI MIOZAO TMPABOBOTO
nuTaHHs, 6e310cepeIHbO OB I3aHOTO 31 CIIPABOIO, 1[0 PO3IJISIAETHCS).

67. Jani B Hpunnuni I (2) (d) iigersest: «Cymai He MOBUHHI HECTH
060B’I30K 3BITYBaHHS 10 CYTi PO3IJISHYTUX HUMU CIIPaB Tiepes Oyb-KuM
11032 Cy/I0BOIO cucTeMOoIo». Lle 1moslosKeHHs € TOBOJII HEYITKUM. «3BiTH» 110
CYTI CITpaBH, HABITb Iepe/] IHIUMHU YIeHAMU CY/I0BOI CUCTEMHU, BUTJISAAIOTH
HEeCYMICHUME 3 0COOMCTO He3aJIeKHICTIO. THIIA iy — IPUIHATTS Cya1ei0
TAKOI'0 HEKOMIIETEHTHOI'O PillleHHs, fKe IPU3BeJo /10 JAUCHUIIIHAPHOI
BI/IMOBIJIATTBHOCTI, ajie B 1BOMY JOCHUTHh KPAalHBOMY BUMAIKY CYAIS He
«3BITy€», a Hece BIANOBIAQIBHICTD.

68. Iepapxiuna Biajga, gka B 0araTboxX IPAaBOBUX CHUCTEMaX HaJaHa
BUIIUM Cy/laM, MO>Ke Ha TIPAKTUII MiAPUBATU He3aJIEKHICTb OKPEMUX CY/IIiB.
OIHUM i3 MOKJIMBHUX CIIOCOGIB BUPIIIEHHS TIPOOIEMU MOJKE CTAaTH TIepeadya
BCiX BIJIIOBIIHMX TOBHOBa)keHb Bumiiil cyzoBiit pami, gka 3axuniaTume
He3aJIeKHICTh SIK B paMKax, Tak i1 mo3a cynoBoio cucrtemoio. lle 3mytrye
3rajlaTy Mpo peKoMeH iailito EBPoIelicbKol XapTii PO CTaTyc CY/IiB, 110 BiKe
posrisiazacs mij 3arooBKoM «Opranu Mpu3HAYeHHsT Ta 0Py Opranus i
«CB0obo1a Biji HEITPABOMIPHOI'O 30BHIIIHBOTO BILIUBY».

69. Cucrema CyJIOBHX iHCIIEKITi Tl Y TUX KpaiHax, /ie BOHA iCHY€, He TOBUHHA
3allMaTUCS 3MICTOM CYJIOBHUX CIpaB ab0 TPABUJIBHICTIO YXBaJeHUX PillleHb
i He TIOBUHHA 3MYIIYBATU CY/iB, 3 MipKyBaHb e(eKTUBHOCTI, THATUCS 3a
HPOAYKTUBHICTIO HA MIKOAY HA/lI€KHOMY BUKOHAHHIO CBOIX 00OB’SI3KiB, 1110
IOJIATAIOTH Y IPUIHATTI peTeIbHO 3BaXKEeHOro PillleHHs B iHTepecax ocib, ki
3BEPHYJIUCH JI0 TPABOCY /IS .

70. Y 3B'a3ky 3 mum KPEC npwuitnsana no ysarm icHytouy B ITasmii
CUCTEMY PO3MEKYBAHHS CTaTyCY, CYAIiBCbKOi BHHATOPOIN Ta TTOCAMIH, SIK 1€
omucano utie B 1. 30. MeTta Takoi CHCTEMU TIOJIATAE B TOMY, 00 MHACHINTH
He3aTeKHICTh, a TaKOK 3a0e3MmednTH, 1Mo0 CKIAMHI CTpaBu (HATPUKIAT,
B Irtamii me cmpasu, 1o crocyoTbes Madii) yike B Cyi TepInoi iHCTaHIIil
PO3TJISIIATNCS BUCOKOIIPOMECITHUME CYISIMU.

Pouv cyddis

71. Heit migposmin oxommoe mmpoky chepy. barato acnexriB nmoBuHHI
OyTH PO3TJISTHYTI Oi/IbIN JOKIaAHO IpH Toganbimomy ananizi KPEC nuranb
CTaHZAPTIB, 1 TOMY Kpallle BIIKIACTH PO3TJSAI IIi€i TeMN 70 TOTO dYacy.
M aeTnest 1po Taki MUTAHHS, K 4IEHCTBO B IOMITHYHUX HAPTiSX Ta y4acTh y
TTOJIITUYHIN [iSJIBHOCTI.

15 JTu. Takox 1. 27 BuUIIe.
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72. BaximBoio TeMmolo, 1o posrisaanacs Ha 3acizanai KPEC, € Mox-
JIUBICTH Y JIESIKUX CUCTEMAX TIEPEXO/Iy 3 TIOCaIU CY/IJIi Ha 1Tocaly TPOKypopa
abo criBpobiTHIKa MinictepeTsa octuilil. He3Baskaouu Ha iCHYBaHHS TaKOl
mosksimBocti, KPEC yxBasuia pillieHHs1 PO Te, 110 PO3TJISL POJIi, CTaTyCy
il 000B’SI3KIB TIPOKypoOpa TapajiejbHO 3 (YHKIISIMU CYAIl He HaJeKHUTh
no noBHoBaxkeHb KPEC. 3anmmiaerbesi, ofHaK, HEBUPINIEHO BaKIUBA
npobieMa: HaCKiIbKY MOAIOHI crcTeMu 3a0€311e4yIOTh HE3aIeKHICTh Cy I1iB?
Ile nmutamHg Mae, 3po3yMisno, HAWBAKIUBIIIE 3HAYEHHS MAJS BiAMOBIIHUX
npaBoBux cucrem. KPEC BBakae, mo e nUTaHHS 3aciIyroBy€ Ha
NOJaJbIIMIA PO3IJIAA Y MalOyTHbOMY, MOSKJIHMBO, Y 3B’ 3Ky 3 BUBYEHHAM
NMpPaBUJ TOBEIIHKH CYAJi, aje 3a YMOBH [IOJAaTKOBOTO BHBYEHHS
npoGaeMaTuku paxiBIAMU.

Bucnoskn

73. KPEC BBaxae, 1o s JiepKaB-4JeHiB € HaJA3BUYANHO BaXKJINBUM
VIIPOBAIUTU BKe ICHYHOUI MPUHIMIN B TOBHOMY 06c¢si3i (myHKT 6). TTicis
PO3TJISIZy CTaHAAPTIB, IKi MiCcTAThCST 30kpeMa B Pexomenpartii Ne (94) 12
«IIomo HezanexHOCTI, epeKTUBHOCTI Ta poJii cyuiBy, KPEC miiinura taknx
BHUCHOBKIB:

(1) OcHOBONOJIOKHI TPUHIIUIIKA CY/JIIBCbKOI HEe3aJIeKHOCTI MOBUHHI
OyTH 3aKpillieHi Ha piBHI KOHCTUTYIIT a00 B HOPMATUBHUX aKTaX HaHBUIILO]
IOPUAINYHOI CHJIH B YCIX JiepskaBax-ujieHax, a OlIbIll KOHKPETHI TpaBuia — Ha
3aKOHO/IaBYOMY piBHI (IyHKT 16).

(2) Opranu Byiajiu, gKi B KOKHIH /Iep>KaBi BiZINIOBIIAI0TH 32 TIPU3HAYEHHS
il mpocyBaHHS 110 CIyK0i, a TAKOK 32 PEKOMEHIALII IIOA0 LbOTO, IIOBUHHI
po3pobutu, onyOIiKyBaTH # 3alpoBaguTH OO’€KTUBHI KpUTEpil 3 METOI0
3abesnedeHHst 000PY CYJIIB 1 MiABWINEHHS IX 110 cJay:KOi Ha migcrasi
npodeciitHux gKocTeil, 3 ypaxyBaHHsAM KBasidikallii, yecHoCTi, 3mi6HOCTEN
i ebexruBHOCTI (IIYHKT 25).

(3) Crax po6oTH He MOBUHEH OYyTH KepiBHUM IIPUHIIAIIOM IIPU I1ABK-
nieHHi Ha mocazi. OHaK Mpu bOMY CJIiJl yPaXOBYBaTH BiJIIOBIIHUI 1IPO-
dbeciiinmii 1ocBin i KiabKicTb POKIB po60TH 32 (DAXOM, 110 MOKE POSIIISIIATICS
SIK JIOJATKOBA TapaHTist 3abe3neyeHHs HedanesKHOCTI (TyHKT 29).

(4) KP€EC BBaxkae, mo €Bporeiichka XapTis Mpo cTaryc CyaliB —
y Tiil yactuni, mo 06CTOI0E BTPYYaHHSA HE3AJI€KHOIO OpPraHy 3i 3HAUHUM
CYZUIIBCHKUM TIPEJCTABHUIITBOM, sIKE OOMPAETHCS HA JEMOKPATHUHIIT OCHOBI
IHITIMU Cy/IIMU — BU3HAUWJIA 3arajbHuil HanpsiM, sikuii KPEC xorina 6
pekoMeHyBatu (IIyHKT 45).

(5) KP€EC BBaxkae, 10 KOJU CTPOK MOBHOBAKEHD CY/JIi € THMYACOBUM
abo oOMekeHrM, 0cOOIUBY POJIb BiJirpaBaTuMe OpraH, SKUH BiAmoBsizae
32 OO'€EKTHBHICTH i MPO30OPICTH METOHY NPHU3HAYEHHsT ab0 IOBTOPHOTO
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MIpU3HAYEHHS CY//Ii Ha ITATHY Mocany (IMB. TAKOK MYHKT 3.3 €BpoteiichKol
xaprii) (myHKT 53).

(6) KPEC 3sroana 3 Tum, 10 /Jis HalliOHAJIBHUX TPABOBUX CUCTEM
i cynaiB 3000B's3aHHs, SKi BMILIMBAIOTh 3 MIKHAPOJHUX JIOTOBOPIB,
Takux sk €Bpornelichbka KOHBEHIliS 3 MpPaB JIOAUHMU, a TaKOXK JIOTOBOPIB
€sporneiicbkoro Coiosy, € BaskanBuMu. 11i 3060B’s13aHHs BUMAraloTh, 100
MPU3HAYEHHS i TIOBTOPHE MPU3HAYEHHS CY/JIIB y CYy/ax, M0 3aiiMalOThCs
[IPaBOBUM TJAYMAueHHAM TaKUX IOTOBOPIB, IPyHTyBasocs 6 Ha AOBipi
11 TIoBa3i /10 MPUHIUINB, SIKi TAKOX 3aCTOCOBYIOTbCS B HAIlOHAJTbHUX
npaBoBux cucremax. KPEC Takox BBaxkae, MO0 y4acTb He3aJE€KHOTO
opraHy, po KUK Haerbest B myHKTax 37 i 45, moBuHHA 3a0e31euyBaTHCS
SIK MIOJI0 TIPU3HAYEHHSI, TaK i 1[0/[0 TOBTOPHOTO IIPU3HAYEHHSI Ha [TOCAIHN B
MixHApOaHi cyau (MTyHKT 56).

(7) KPEC BBaskae, 1110 TPUHIIUAI HE3MIHIOBAHOCTI CYJIiB TIOBUHEH OYTH
4iTKO BU3HAYEHOIO CKJIA0BOIO HE3IEKHOCTI 1 110 HOro MOTPiOHO 3aKpinuTu
Ha HAWBUINOMY PiBHI HAaIliOHAJTBHOTO 3aK0HOAaBCTBA (IyHKT 60).

(8) I'pomoBa BuHArOpo/a Cy/UIiB TIOBUHHA CITIBBIJIHOCUTHCS 3 POJIO i
00CATOM BiIIOBIIaIbHOCTI IXHBOI TpodeciiTa moBuHHa epeadadaTi HalexKHi
BUTLIATH Y 3B’513KY 3 XBOPOOOIO Ta BUXOMOM Ha memcio. Ommarta mparti Mae
rapaHTyBaTHUCS YiTKO BU3HAYCHUMHU 3aKOHOJABYMMU TIOJOKEHHIMU Ta
noBUHHA OyTH 3aXUIeHa BiJ 3MeHIIeHHsT. TaKOK TOBUHHI OyTH TIPUIAHATI
MOJIOKEHHSI, K MepeadavaTh IiABUIEHHS BUHATOPOIM BiAMOBIIHO 110
3pocTanHs BapTocTi KUTTA (myHKTH 61, 62).

(9) HesanexuicTh OKpeMOro cyjjli MpU BUKOHAHHI TpodeciitHux
060B’A3KIB TOBUHHA 3a6e3MeYyBaTUCS, HE3BaKAOYM Ha OY/b-sIKy BHYT-
PIITHIO CY/I0BY i€papxito (ITyHKT 64).

(10) Craructnuni fgaHi ¥ cuUCcTeMU CYZOBOI IHCHEKIl He TOBUHHI

BUKODUCTOBYBATUCS JIJII TOTO, 100 MifIPUBATH HE3AJICKHICTh CYIIiB
(myskTH 27 1 69).

(11) KPEC BBaxkae, mo 6ya0 6 KOPUCHO TATOTYBATH JOAATKOBI PEKO-
Menzanii abo BHecTn nonpasku 10 Pexomengaii Ne (94) 12 3 ypaxyBaHHaM
1boro BrcHOBKY Ta 1moganbinoi poboru B pamkax KPEC.
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1. The Consultative Council of European Judges (CCJE) has drawn up
this opinion on the basis of the responses of States to a questionnaire, texts
prepared by the Working Party of the CCJE and texts prepared by the Chair
and Vice Chair of the CCJE and the specialist of the CCJE on this topic,
Mr Jacek CHLEBNY (Poland).

2. The CCJE recognised that the funding of courts is closely linked to the
issue of the independence of judges in that it determines the conditions in
which the courts perform their functions.

3. Moreover, there is an obvious link between, on the one hand, the
funding and management of courts and, on the other, the principles of the
European Convention on Human Rights: access to justice and the right to
fair proceedings are not properly guaranteed if a case cannot be considered
within a reasonable time by a court that has appropriate funds and resources
at its disposal in order to perform efficiently.

4. All the general principles and standards of the Council of Europe on the
funding and management of courts place a duty on states to make financial
resources available that match the needs of the different judicial systems.

5. The CCJE agreed that although the funding of courts is part of the
State budget presented to Parliament by the Ministry of Finances, such
funding should not be subject to political fluctuations. Although the level
of funding a country can afford for its courts is a political decision, care must
always be taken, in a system based on the separation of powers, to ensure
that neither the executive nor the legislative authorities are able to exert
any pressure on the judiciary when setting its budget. Decisions on the
allocation of funds to the courts must be taken with the strictest respect
for judicial independence.

6. In the majority of countries, the Ministry of Justice is in turn involved
in presenting the court budget to, and negotiating it with, the Ministry of
Finance. In many countries, prior judicial input takes place in the form of
proposals made either directly or indirectly by courts to the Ministry of
Justice. However, in some cases, courts present budget proposals to the
Ministry of Finance direct. Examples are the Supreme Courts of Estonia
and of Slovakia for their own budgets and the Supreme Courts of Cyprus
and of Slovenia for courts of all levels. In Switzerland the Federal Supreme
Court has the right to submit its own budget (approved by its Administrative
Commission, consisting of three judges) to the Federal Parliament, and its
President and Secretary-General have the right to appear to defend its
budget before Parliament. In Lithuania a Constitutional Court decision of
215t December 1999 established the principle that each court had the right
to have its own budget, separately itemised in the State budget approved by
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Parliament. In Russia, the Federal Budget must make separate provision for
the budget of the Constitutional Court, the Supreme Court and other common
law courts and the Federal Court of Arbitration and other arbitral tribunals,
and the Council of Russian Judges has the right not only to participate
in the negotiation of the federal budget, but also to be represented in its
discussion in the chambers of the Russian Federal Assembly. In the Nordic
States recent legislation has formalised the procedure for co-ordinating court
budgets and submitting them to the Ministry of Justice — in Denmark the
Court Administration (on whose steering committee the majority of the
members are representatives of different courts) fulfils this role. In Sweden
the National Courts Administration (a special governmental body, with a
steering committee, the minority of whose members are judges) fulfils a like
function, with obligations to prepare rolling three-year budgets.

7. In contrast, in other countries there is no formal procedure for judicial
input into the budget negotiated by the Minister of Justice or equivalent to
fund court costs, and any influence is informal. Belgium, Croatia, France,
Germany, Italy (save for certain disbursements), Luxembourg, Malta,
Ukraine and the United Kingdom all provide examples of legal systems
within this category.

8. The extent to which the court system is considered to be adequately
funded is not always related to the extent to which formal procedures exist for
proposals by or consultation with the judiciary, although more direct judicial
input was still regarded as an important need. The replies to the questionnaire
too often reveal a wide range of deficiencies, from, in particular, a shortage
of appropriate material resources (premises, furniture, office and computer
equipment, etc) to a total lack of the kind of assistance that is essential to
judges for the modern exercise of judicial functions (qualified staff, specialist
assistants, access to computerised documentation sources, etc). In Eastern
European countries especially, budgetary restraints have led Parliaments to
constrict the monies made available for court funding to a relatively small
proportion of that required (e. g. 50 % in Russia). Even in Western European
countries, budgetary constraints have operated to limit courtrooms, offices,
IT and/or staff (in the latter case, meaning sometimes that judges cannot be
freed from non-judicial tasks).

9. One problem which may arise is that the judiciary, which is not always
seen as a special branch of the power of the State, has specific needs in order to
carry out its tasks and remain independent. Unfortunately economic aspects
may dominate discussions concerning important structural changes of the
judiciary and its efficiency. While no country can ignore its overall financial
capability in deciding what level of services it can support, the judiciary and
the courts as one essential arm of the State have a strong claim on resources.
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10. Although the CCJE cannot ignore the economic disparities between
countries, the development of appropriate funding for courts requires greater
involvement by the courts themselves in the process of drawing up the budget.
The CCJE agreed that it was therefore important that the arrangements
for parliamentary adoption of the judicial budget include a procedure that
takes into account judicial views.

11. One form which this active judicial involvement in drawing up the
budget could take would be to give the independent authority responsible
for managing the judiciary — in countries where such an authority exists! —
a co-ordinating role in preparing requests for court funding, and to make
this body Parliament’s direct contact for evaluating the needs of the courts.
It is desirable for a body representing all the courts to be responsible for
submitting budget requests to Parliament or one of its special committees.

12. Management of the budget allocated to the courts is an increasingly
extensive responsibility requiring professional attention. The CCJE discus-
sions have shown that there is a broad distinction between, on the one hand,
systems in which management is undertaken by the judiciary or persons or
a body answerable to the judiciary, or by the independent authority with
appropriate administrative support answerable to it and, on the other,
those in which management is entirely the responsibility of a government
department or service. The former approach has been adopted in some new
democracies, as well as other countries because of its perceived advantages
in ensuring judicial independence and in ensuring the judiciary’s ability to
perform its functions.

13. If judges are given responsibility for the administration of the courts,
they should receive appropriate training and have the necessary support
in order to carry out the task. In any event, it is important that judges are
responsible for all administrative decisions which directly affect performance
of the courts’ functions.

Conclusion

14. The CCJE considered that States should reconsider existing
arrangements for the funding and management of courts in the light of
this opinion. The CCJE in particular further draws attention to the need
to allocate sufficient resources to courts to enable them to function in
accordance with the standards laid down in Article 6 of the European
Convention on Human Rights.

I See the Opinion No. 1 (2201) on standards concerning the independence, efficiency and
role of judges, under the heading «the appointing and consultative bodies».
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LokymeHTn KOHCYIbTatTnBHOI paam eBpONeriCbKux cyaaiB

1. KPEC pospobuiia neit BucHoBok Ha 1mijcTaBi Bifnosijgeil gepxas Ha
onutyBatHs. Tekcr BucHoOBKY migrorosieno pobouoio rpymnoro KPEC,
Tonosoro 11 3actynnukom Tososu KPEC, a takox excrieprom KPEC 3 11p010
nutanis nanoM Snexom Xiuebuum (ITospima).

2. KPEC Busnana, 1o dinancyBaHHs Cy/iB TICHO OB s13aHe 3 TUTAHHIM
HE3aJIe’KHOCTI  CY//IIB, OCKLIBKM BOHO BHU3HAYAE YMOBHU, B SKHUX CYIU
BUKOHYIOTH CBOI (DYHKITI1.

3. bizbiie Toro, icHye oueBUIHIT 3B’5130K MiK (hiHAHCYBAaHHAM Ta yTIpaB-
JHHAM CYaMHu, 3 OHOTO OOKY, Ta TPUHITHTAMU €BPOMeiichKol KOHBEHTIIT 3
1IpaB JIOJMHU — 3 APYTOrO: JOCTYII 10 [IPABOCY /IS Ta [IPaBo Ha CIIpaBeAJIUBUHI
Cy/I He 3a0e31edyi0ThCs HAJIEXKHIM YHHOM, SIKIIO CIIPABa He PO3TJISIIAETHCS
BIIPOJIOBSK PO3YMHOTO CTPOKY CYJIOM, Y SIKOTO € HeoOxijHe dinancyBaHHs Ta
pecypci 1151 eheKTHBHOTO BUKOHAHHSI CBOiX 000B’SI3KiB.

4. Yci 3arasphi npuniunu i crangaptu Pagm €Bponu 1mozo dinaH-
CyBaHHS Ta YIPABJIIHHA CyJIaMU MOKJIJAI0Th Ha JepkaBu 060B’ 130K 3a6€3-
neunTy (hiHAHCOBI pecypcH, sKi Bignosigaau 6 nmorpebaM pisHUX CYLOBHX
CHUCTEM.

5. KP€EC mnoroaunacs, 1o, He3BakaiOud Ha Te, 1m0 (piHaHCYBaHHS
CY/IiB € YACTUHOIO JIEP3KABHOTO OIO/KETY, sIKUii mogaernes 1o IlapaamMenty
MinicrepcTBom (iHaHCiB, e (iHaHCYBaHHS He TOBUHHO 3ajiesKaTH Bij
nojitiyHux 3MiH. Xoua piBeHb (biHAHCYBaHHS CYMIiB, KUl Moxe cobi
JIO3BOJIUTH JIEPKaBa, € TMOJITUYHUM PillleHHsIM, HeOOXiTHO TaKOK 3BEPHYTH
yBary Ha Te, 00 y CUCTeMI, sIKa IPYHTYEThCS Ha POSIIOLIII BJIAIM, aHi OpraHu
BUKOHABYOI, aHi OpraHMW 3aKOHOAABYOI BJAAU HE MOTJU YMHUTU TUCK HA
CYZIOBY BJIajly I/ 4ac UpUHRHATTS O10/KeTy. PilleHHs PO BUALIEHHS KOIITIB
ISt POOOTH CY/IiB MOBUHHI MPUAMATHUCS i3 CYBOPHUM JTOTPUMAHHSIM MOBAaru
JI0 CY/IOBOi HE3aJIeKHOCTI.

6. Y GibrrocTi kpain MiHiCTepCTBO IOCTHUINT TAKOK 3a/IyUeHE JI0 TPOTIECY
MpeICTaBIeHHsI CYI0BOTO GIO/KETY Ta Horo o6roBopeHHs 3 MiHicTepcTBOM
(dinancis. Y GaraTbox KpaiHaX OpraHu CyA0BOi BJIaAM HaACUJIAIOTh IOIe-
peaHe noganHsa y GopMi TPOMo3uIiii, mpsaMo abo OMOCEPeKOBAHO, [0
MiunicrepcTsa 1octuttii. OfHAK y AeIKUX BUTIAJKAX CY/IU HAZAIOTH TIPOTIO-
3utii moxo Grokety 1psimo MinicreperBy (hinanciB. TIpukiazaMu MOXKYTh
6ytu Bepxosri Cyau Ecronii Ta CioBaudmHHU, sIKi HAJAOTh MPOMO3MILT
MO0 CBOIX Gio/KeTiB, a Takoxk Bepxosui Cyam Kimpy ta Crosemnii, sxi
HaJIal0Th MPOTO3UTIi MO0 GIO/LKETIB I cyAiB yeix pismiB. Y IlBetimapii
Depepanbuuii Bepxosumii Cyx Mae HpaBo IOAaBaTH BJIACHHN OHOIKeT
(micsst cxBaseHHs Horo AnMinictpatuBHolo Kowmicieio Cyay, 10 ckiamy
sIKOT BXozsITh Tpu cyami) no Denepanproro Ilapaamenty; a [Ipesunent ta
Tenepanpruii cexperap Cyay MaroTh MPABO TPEACTABIATH OMOJKET Meper
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[Mapiamentom ocobucro. Y Jlurei pimentsm KoncruryniiitHoro Cymy Bix
21 rpyanst 1999 poxy BCTaHOBJIEHO MPUHIINTI, 3TITHO 3 IKUM KOXKEH CY/I MA€
[IPABO Ha CBill BJIaCHMI GIOKET, 3 OKPEMUM PSIAKOM Y A€PKaBHOMY OIOIKeTi,
1o cxBasmoeThbes [lapiamentom. Y Pocil y denepaibroMy O10KeTi TTOBUHHI
OyTu nepeadaueHi okpeMi moJoxkeHHs mpo Oomxker Korcruryuiitnoro Cyy,
Bepxosnoro Cyny Ta iHmmx cyais 3arajaphoi opucaukiiii, MepxepagibHOro
ap6iTpakKHOrO CyAy Ta iHIINX apOiTpakHUX Cy/iB, a Pama cynais Pocii mae
mpaBo He TUIbKU Opartu ydyacTh y oOroBopeHHi (hemepaibHOTO GIOKETY,
a il Moxe OyTH TIpeicTaBieHa Ha 00roBopeHHsX y mnasatax (DepepasbHOl
Acamb6uei Pocii. Y ckaHAMHABCHKUX KpaiHaX OCTaHHI 3MiHM B 3aKOHOJABCTBI
opMasizyBaiu MPOLELYPY Y3rOIKEeHHs Cy0BUX OIOKETIB Ta MOJaHHS iX
no0 Minicrepcrsa toctuttii. ¥ [lanii 1is poJib BigBenena Cynosiii aqminicrpartii
(y xoueril sKOI OUIBIIICTH CKJIAA0Th TPEICTABHUKKM PI3HUX CYIiB).
Y IIBemnii HamionanpHa cynosa aaMminicTpariig (cremiaabHUN ypsaoBui
OpTaH, M0 Ma€ KOJeTiio, MeHIIly YaCTUHY SKOI CKJIQJAl0Th CY//li) BUKOHYE
nozi6HY (bYHKIII0 Ta Ma€ 000B’I30K TOTYBATU TPUPIUHI GIOKETH.

7. Ha BiamiHy BiZi 1IUX TPUKJIAAIB € KpPaiHW, Y KOTPUX HE ICHYE
opMasbHOT TIPOIEypU 3ajydeHHs] CYJIOBOI BJAAd 0 OOTOBOPEHHS
GrokeTy cyaiB MiHiCTEPCTBOM IOCTHUINT UM HITMM AHAJOTIYHIM OPTaHOM,
a OyIb-sIKWil CyIOBUII BIUIMB Ha 1€l mporiec Mae HeoiliitHui XapaKrep.
Bembris, Xopsaris, Opantist, Himeuunna, [Tasmis (kpiMm OKpeMux BUIATKIB),
JliokcemOypr, Masbra, Ykpaina ta Crosyuere KoposiBeTBO € mpukiagamMu
IOPUINYHUX CUCTEM ITi€1 KaTeropii.

8. Mipa, sikoio (hiHaHCYBaHHS CY/IiB BBAXKAETHCS Bi/IIOBIIHUM, HE 3aBK/1
3aJI€KUTB Bifl TOTO, SIKi iCHYIOTH (JOPMasIbHi POIeLypH /IIsT KOHCYIBTYBaHHS
U TIOJJAHHST TIPOTIO3HUITi#T Cy10BOt0 Biano0. OaHak 6e3MocepeiHE 3aTyUCHHST
CY/iB 3aB3K/IM PO3TJISIAIOCS IK BasKJIMBa BUMOTa. BiZIoBii Ha onuTyBaHHS
B OaraThoX BUITAJIKaX BUABJIAIN 6araTo HEOJIKIB — Bif HecTadi HeOOXiHUX
MarepiasbHUX —pecypciB  (puMiiierns, Mebii, odicHe ob6JagHAHHSI,
KOMIT'IOT€PHA TEXHIKa TOI0) 0 MOBHOI BiACYTHOCTI JOIOMOTH, HOTPIGHOT
CyAnsIM Ui 3a0e3lleueHHs Cy4acHOTO PIBHSI BUKOHaHHS TpodeciiiHux
000B’s13KiB (KBaIi(hiKOBaHUI IIE€PCOHAJ, CIeliaJbHi MOMIYHMKH, IOCTYII
JI0 KOMITTOTEPU30BAaHUX JIKepes JJOKyMeHTallil Tomo). Y kpainax CxigHoi
€Bporu 3arajbHa HEJOCTATHICTH OIO/KETHUX KOIITIB CHPUYMHUIA T€, 110
MapJaMeHTH CKOPOYyIOTh (DiHAHCYBAHHS Cy/iB J0 PiBH#A, 10 3abe3neuye
Bi/IHOCHO HEBEJIWKY YacTKy MOTpibHOTro (hinancysanus (Harmpukiaa, 50 % y
Pocii). HaBiTh y 3aXiIHOEBPOIIENCHKIX KPaiHaX HecTadya OI0AKETHUX KOIITIB
npu3Besa J0 3MeHIIeHHsT KIIBKOCTI 3aJ1iB 3acifatb, odiciB, iHdopmarinnmux
TEXHOJIOTIN Ta repcoHasy (OCTAaHHE O3HAYAE, IO CY//II 1HKOJU TIOBUHHI
BUKOHYBATH HECY//IiIBCbKI (DYHKITIT).
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9. OzHa 3 MOTEHIIIHHKUX TPOOJIEM TOJIATAE B TOMY, 110 CY/I0BA BJIA/A, SKa
He 3aBXK/IM PO3TJISIIAETHCS SIK OKpeMa TifKka BIaii B KpaiHi, Ma€ crienngivHi
noTpebu I BUKOHAHHS TIOKJTaJCHUX HAa Hel 3aBAaHb Ta 30epesKeHHs
cBO€EI HesasexxHocTi. Ha kajb, eKOHOMIUHI aclieKTH MOXKYTbh IepeBakaTh B
MUCKYCISX, MO CTOCYIOTHCS BOKITUBUX CTPYKTYPHUX 3MiH CY/IOBOI BJIAIN Ta
ii epekTrBHOCTI. X0Ya KOHA 3 KpaiH HE MOKE iTHOPYBATH CBOIO 3aTajbHy
(inancoBy CIIPOMOXKHICTD TIPY BU3HAYEHHI PiBHS MTOCJIYT, SIKUII BOHA MOJKe
3abe3reunTn, Cy/I0Ba BJaja Ta Cy/AH, K OJHA 3 TiJIOK JepP:KaBHOI BJaJIH,
MaIOTh [TPaBO BUMAraTu BU/IJIEHHS PECYPCiB.

10. Xoua KPEC He Moxe He BpaxoBYyBaTH €KOHOMIUHY HEPiBHICTb
MiK KpaiHamu, 3a0e3leueHHs HaJIe)KHOTO (hiHAHCYBAHHSI CY/IB BHUMAarae
AKTUBHIMIO! y4yacTi caMWX CyZiB y Tpotieci miaAroToBKu Oiomkery. Tomy
KP€EC noroaunacs, Mo Ba’kJIMBUM € TaKWil MOPSA0K NMPUIHATTS NapJia-
MEHTOM OIO/IPKETy /JIsi OpPraHiB CyJ0BOI Biajy, KUl BKJIIOYaB O mpO-
Ie/lypy BpaxXyBaHHs TOUYKH 30PY CYAOBHUX YCTaHOB.

11. Onniero 3 dopm, y gKiil MOXKe 3/iHCHIOBATUCS aKTUBHE 3aJyYeHHS
CYZOBMX IHCTUTYILIN O IPOLECY HiArOTOBKM OIOIKETY, € HagaHHsS (YHK-
i KOOPAMHYBAaHHsS MPOIECY CKIAJaHHA OIO/UKETHUX 3alliTiB  MIOJI0
(inancyBaHHS CY/IiB He3aJeKHOMY OpTaHy, BiJMOBIaTbHOMY 32 aiMiHi-
CTpyBaHHsI CyHnoBoi cucrtemu (y KpaiHax, ge Takuii opra icuye!). Takox
1eil OpraH CIBIIPAIfOBaB OM HAMPSIMY 3 TTapJaMEeHTOM Y MUTaHHIX OIIHKU
notpeb cyais. BakaHo Takox, 06 opraH, SKUH peACTaBIsie BCi cyau, OyB
OU BIAMOBiANBHIIT 32 OJAHHS 3aMUTIB 1010 GIOKETHOTO (DiHAHCYBAHHS
JI0 IapJaMeHTy abo 10 OZHOTO 3 MPO(MILILHUX APJAMEHTChKUX KOMITETIB.

12. Yupasiinusa G101KeTHUMUI KOLITaMM, SIKi BUALIEH] cyzaM, epeadadac
Bce Olablly BignosizanpHicTs i morpedye nmpodeciitnoro miaxoxy. O6roso-
pennss KPEC nokazanu, 1110 icHy€ TOMiTHA Pi3HUI B CUCTEMAX YITPaBJIiHHS
OIOKETHUMHU KOIITaMU. YIPaBIiHHA MOJKe B3AIHCHIOBaTUCS CYHIOBUMU
ycTaHOBaMH, oco0aMM UM OpPraHOM, MiA3BITHUME CYAOBiii Biami, a6o
He3aJIe)KHUM OPraHoM, SIKUH Mae HeoOXifHY aiMiHiCTpaTHBHY IiATPUMKY
Ta TAKOXK € MZ3BITHUM CY/IOBiHl BJafi. B iHIMMX cucTemax 3a yrpaBJiHHS
KOIIITaM¥ TIOBHICTIO BiMOBiIa€ ypsijoBuil miaposaia abo caysxkba. [leprmii
migxix OyB o6paHUil y JesIKUX HOBUX JIEMOKPATHYHUX KpaiHaX, a TaKOK
y IHIMX KpaiHax 3 OIJIsAy Ha Horo iepesBaru B 3abesledeHHi CyHOBOI
HE3JIEeKHOCTI Ta MOSKJINBOCTEH BUKOHAHHS CY/IaMH CBOTX (DyHKITIHA.

13. dxuro BiANOBiANBHICTS 32 aJMIHICTPYBaHHS Cy/JaMU TIOKJIAJIEHO

Ha CyJI/IiB, BOHW TIOBUHHI MPOWTH HAJIEKHY IMTITOTOBKY Ta MaTH HEOOXiIHY
MIATPUMKY JIIsI BAKOHAHHST IIUX 3aBJaHb. Y OY/b-sIKOMY BUTIAJIKY BaKJIMBO,

U us. Bucnosok KPEC Ne 1 (2001) «IIpo cranzapT He3anekHOCTi Cy/I0BOi BAaan Ta
HEe3MIHIOBAHOCTI CyAiB», po3/in «Opranu nIpu3HadeHHs Ta J0opayi opranus.
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BucHoBok Ne 2 (2001)

o6 cyaui Oy/ BIANOBIAAJBHUMHU 3a BCIi aAMIHICTPATUBHI pillleHHs, sKi
6e3mocepeIHLO BIUTUBAIOTD HA BUKOHAHHS CYIOBUX (DYHKITif.

BucHoBok

14. KP€C BBakae, 1o /Jep:KaBu TOBHHHI MNEPESITHYTH HAasBHI
npoueaypu moao (piHAHCYBaHHSI Ta YNPABJIIHHS Cy/JaMHM y CBIiTJi I[bOTO
Bucnoeky. 3okpema, KPEC 3Beprae ypary Ha mnorpe0y HajaHHs
NOCTATHIX pecypcCiB 1is 3abe3neyeHHs AiAJbHOCTI CyAiB, MO0 iXHE
¢byHKIiIOHYBaHHS Bi/MOBIJJaJl0 CTaHJapTaM, BHKJAaJeHUM Yy cTaTti 6
€BponeiicbKoi KOHBEHILII 3 PAB JIIOIUHH.
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Documents of the Consultative Council of European Judges

1. The Consultative Council of European Judges (CCJE) drafted this
opinion on the basis of replies by the Member States to a questionnaire and
texts drawn up by the CCJE Working Party and the specialist of the CCJE
on this topic, Mr Denis SALAS (France).

2. The present opinion makes reference to CCJE Opinion No. 1 (2001)
(www.coe.int/legalprof, CCJE (2001) 43) on standards concerning the
independence of the judiciary and the irremovability of judges, particularly
paragraphs 13, 59, 60 and 71.

3. In preparing this opinion, the CCJE took into account a number of
other documents, in particular:

—  the United Nations «Basic principles on the independence of the
judiciary» (1985);

—  Recommendation No. R (94) 12 of the Committee of Ministers of
the Council of Europe on the independence, efficiency and role of judges;

— the European Charter on the Statute for Judges (1998) (DAJ/
DOC(98) 23);

—  the Code of judicial conduct, the Bangalore draft!.

4. The present opinion covers two main areas:

— theprinciples and rules governing judges’ professional conduct, based
on determination of ethical principles, which must meet very high standards

and may be incorporated in a statement of standards of professional conduct
drawn up by the judges themselves (A);

— the principles and procedures governing criminal, civil and
disciplinary liability of judges (B).

5. The CCJE questioned, in this context, whether existing rules and
principles were in all respects consistent with the independence and

impartiality of tribunals required by the European Convention on Human
Rights.

6. The CCJE therefore sought to answer the following questions:

—  What standards of conduct should apply to judges?

—  How should standards of conduct be formulated?

—  What if any criminal, civil and disciplinary liability should apply to
judges?

7. The CCJE believes that answers to these questions will contribute
to the implementation of the framework global action plan for judges in

! This has since been revised in November 2002, to become The Bangalore Principles of
Judicial Conduct. The CCJE did not have these Principles before it. The Explanatory
Note to them acknowledges the input of the CCJE’ s Working Party in June 2002.
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Europe, especially the priorities relating to the rights and responsibilities of
judges, professional conduct and ethics (see doc. CCJE (2001) 24, Appendix
A, part I1T B), and refers in this context its conclusions in paragraphs 49, 50,
75,76 and 77 below.

A. STANDARDS OF JUDICIAL CONDUCT

8. The ethical aspects of judges’ conduct need to be discussed for various
reasons. The methods used in the settlement of disputes should always
inspire confidence. The powers entrusted to judges are strictly linked to the
values of justice, truth and freedom. The standards of conduct applying to
judges are the corollary of these values and a precondition for confidence in
the administration of justice.

9. Confidence in the justice system is all the more important in view of the
increasing globalisation of disputes and the wide circulation of judgments.
Further, in a State governed by the rule of law, the public is entitled to expect
general principles, compatible with the notion of a fair trial and guaranteeing
fundamental rights, to be set out. The obligations incumbent on judges have
been put in place in order to guarantee their impartiality and the effectiveness
of their action.

1) What standards of conduct should apply to judges?

10. Any analysis of the rules governing the professional demands applicable
to judges should include consideration of the underlying principles and the
objectives pursued.

11. Whatever methods are used to recruit and train them and however
broad their mandate, judges are entrusted with powers and operate in spheres
which affect the very fabric of people’s lives. A recent research report points
out that, of all the public authorities, it is probably the judiciary which has
changed the most in the European countries?. In recent years, democratic
societies have been placing increasing demands on their judicial systems.
The increasing pluralism of our societies leads each group to seek recognition
or protection which it does not always receive. Whilst the architecture
of democracies has been profoundly affected, national variations remain
marked. Tt is a truism that the East European countries that are emerging
from authoritarian regimes see law and justice as providing the legitimacy
essential for the reconstruction of democracy. There more than elsewhere,
the judicial system is asserting itself in relation to other public authorities
through its function of judicial supervision.

2 Les mutations de la justice. Comparaisons européennes, Ph. Robert and A. Cottino
(ed.), Harmattan, 2001.
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12. The powers entrusted to judges are subject not only to domestic law, an
expression of the will of the nation, but also to the principles of international
law and justice as recognised in modern democratic societies.

13. The purpose for which these powers are entrusted to judges is to
enable them to administer justice, by applying the law, and ensuring that
every person enjoys the rights and/or assets that are legally theirs and of
which they have been or may be unfairly deprived.

14. This aim is expressed in Article 6 of the European Convention on Human
Rights which, speaking purely from the point of view of users of the judicial
system, states that «everyone is entitled to a fair and public hearing within a
reasonable time by an independent and impartial tribunal established by law>.
Far from suggesting that judges are all-powerful, the Convention highlights
the safeguards that are in place for persons on trial and sets out the principles
on which the judge’s duties are founded: independence and impartiality.

15. In recent years, there has been some recognition of the need for
increased assurances of judicial independence and impartiality; independent
bodies have been set up to protect the judiciary from partisan interference;
the significance of the European Convention on Human Rights has been
developed and felt through the case-law of the European Court in Strasbourg
and national courts.

16. Independence of the judge is an essential principle and is the right of
the citizens of each State, including its judges. It has both an institutional
and an individual aspect. The modern democratic State should be founded
on the separation of powers. Each individual judge should do everything to
uphold judicial independence at both the institutional and the individual
level. The rationale of such independence has been discussed in detail in the
Opinion No. 1 (2001) of the CCJE, paragraphs 10—13. It is, as there stated,
inextricably complemented by and the pre-condition of the impartiality of
the judge, which is essential to the credibility of the judicial system and the
confidence that it should inspire in a democratic society.

17. Article 2 of the «Basic principles on the independence of the judiciary»
drawn up by the United Nations in 1985 stipulates that «the judiciary shall
decide matters before them impartially, on the basis of facts and in accordance
with the law, without any restrictions, improper influences, inducements,
pressures, threats or interferences, direct or indirect, from any quarter or for
any reason». Under Article 8, judges «shall always conduct themselves in
such a manner as to preserve the dignity of their office and the impartiality
and independence of the judiciary».

18. In its Recommendation No. R (94) 12 on the independence, efficiency
and role of judges (Principle 1.2.d), the Committee of Ministers of the Council
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of Europe stated that «judges should have unfettered freedom to decide cases
impartially, in accordance with their conscience and their interpretation of
the facts, and in pursuance of the prevailing rules of the laws».

19. The European Charter on the Statute for Judges indicates that the
statute for judges should ensure the impartiality which all members of the
public are entitled to expect of the courts (paragraph 1.1). The CCJE fully
endorses this provision of the Charter.

20. Impartiality is determined by the European Court both according to
a subjective approach, which takes into account the personal conviction or
interest of a particular judge in a given case, and according to an objective
test, ascertaining whether the judge offered guarantees sufficient to exclude
any legitimate doubt in this respect®.

21. Judges should, in all circumstances, act impartially, to ensure that
there can be no legitimate reason for citizens to suspect any partiality. In this
regard, impartiality should be apparent in the exercise of both the judge’s
judicial functions and his or her other activities.

a. Impartiality and conduct of judges in the exercise of their judicial
functions

22. Public confidence in and respect for the judiciary are the guarantees
of the effectiveness of the judicial system: the conduct of judges in their
professional activities is understandably seen by members of the public as
essential to the credibility of the courts.

23. Judges should therefore discharge their duties without any favouritism,
display of prejudice or bias. They should not reach their decisions by taking
into consideration anything which falls outside the application of the rules
of law. As long as they are dealing with a case or could be required to do so,
they should not consciously make any observations which could reasonably
suggest some degree of pre-judgment of the resolution of the dispute or
which could influence the fairness of the proceedings. They should show the
consideration due to all persons (parties, witnesses, counsel, for example)
with no distinction based on unlawful grounds or incompatible with the
appropriate discharge of their functions. They should also ensure that their
professional competence is evident in the discharge of their duties.

24. Judges should also discharge their functions with due respect for
the principle of equal treatment of parties, by avoiding any bias and any

3 See for example Piersack case, judgment of 1 October 1982, Series A 53, para. 30, De
Cubber case, judgment of 26 October 1984, Series A 86, para. 24, Demicoli case,
judgment of 27 August 1991, Series A 210, para. 40, Sainte-Marie case, judgment of
16 December 1992, Series A 253-A, para. 34.
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discrimination, maintaining a balance between the parties and ensuring that
each receives a fair hearing.

25. The effectiveness of the judicial system also requires judges to have a
high degree of professional awareness. They should ensure that they maintain
a high degree of professional competence through basic and further training,
providing them with the appropriate qualifications.

26. Judges must also fulfil their functions with diligence and reasonable
despatch. For this, it is of course necessary that they should be provided with
proper facilities, equipment and assistance. So provided, judges should both
be mindful of and be able to perform their obligations under Article 6.1 of
the European Convention on Human Rights to deliver judgment within a
reasonable time.

b. Impartiality and extra-judicial conduct of judges

27. Judges should not be isolated from the society in which they live,
since the judicial system can only function properly if judges are in touch
with reality. Moreover, as citizens, judges enjoy the fundamental rights and
freedoms protected, in particular, by the European Convention on Human
Rights (freedom of opinion, religious freedom, etc). They should therefore
remain generally free to engage in the extra-professional activities of their
choice.

28. However, such activities may jeopardise their impartiality or
sometimes even their independence. A reasonable balance therefore needs to
be struck between the degree to which judges may be involved in society
and the need for them to be and to be seen as independent and impartial
in the discharge of their duties. In the last analysis, the question must
always be asked whether, in the particular social context and in the eyes of
a reasonable, informed observer, the judge has engaged in an activity which
could objectively compromise his or her independence or impartiality.

29. Judges should conduct themselves in a respectable way in their private
life. In view of the cultural diversity of the member states of the Council of
Europe and the constant evolution in moral values, the standards applying
to judges’ behaviour in their private lives cannot be laid down too precisely.
The CCJE encourages the establishment within the judiciary of one or more
bodies or persons having a consultative and advisory role and available to
judges whenever they have some uncertainty as to whether a given activity
in the private sphere is compatible with their status of judge. The presence
of such bodies or persons could encourage discussion within the judiciary on
the content and significance of ethical rules. To take just two possibilities,
such bodies or persons could be established under the aegis of the Supreme
Court or judges’ associations. They should in any event be separate from
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and pursue different objectives to existing bodies responsible for imposing
disciplinary sanctions.

30. Judges' participation in political activities poses some major
problems. Of course, judges remain citizens and should be allowed to
exercise the political rights enjoyed by all citizens. However, in view of
the right to a fair trial and legitimate public expectations, judges should
show restraint in the exercise of public political activity. Some States have
included this principle in their disciplinary rules and sanction any conduct
which conflicts with the obligation of judges to exercise reserve. They have
also expressly stated that a judge’s duties are incompatible with certain
political mandates (in the national parliament, European Parliament or
local council), sometimes even prohibiting judges’ spouses from taking up
such positions.

31. More generally, it is necessary to consider the participation of judges in
public debates of a political nature. In order to preserve public confidence in
the judicial system, judges should not expose themselves to political attacks
that are incompatible with the neutrality required by the judiciary.

32. From reading the replies to the questionnaire, it seems that in some
States a restrictive view is taken of judges’ involvement in politics.

33. The discussions within the CCJE have shown the need to strike a
balance between the judges’ freedom of opinion and expression and the
requirement of neutrality. It is therefore necessary for judges, even though
their membership of a political party or their participation in public debate
on the major problems of society cannot be proscribed, to refrain at least from
any political activity liable to compromise their independence or jeopardise
the appearance of impartiality.

34. However, judges should be allowed to participate in certain debates
concerning national judicial policy. They should be able to be consulted and
play an active part in the preparation of legislation concerning their statute
and, more generally, the functioning of the judicial system. This subject also
raises the question of whether judges should be allowed to join trade unions.
Under their freedom of expression and opinion, judges may exercise the right
to join trade unions (freedom of association), although restrictions may be
placed on the right to strike.

35. Working in a different field offers judges an opportunity to broaden
their horizons and gives them an awareness of problems in society which
supplements the knowledge acquired from the exercise of their profession.
In contrast, it entails some not inconsiderable risks: it could be viewed as
contrary to the separation of powers, and could also weaken the public view
of the independence and impartiality of judges.
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36. The question of judges’ involvement in a certain governmental
activities, such as service in the private offices of a minister (cabinet
ministériel), poses particular problems. There is nothing to prevent a judge
from exercising functions in an administrative department of a ministry (for
example a civil or criminal legislation department in the Ministry of Justice);
however, the matter is more delicate with regard to a judge who becomes
part of the staff of a minister’s private office. Ministers are perfectly entitled
to appoint whomsoever they wish to work in their private office but, as
the minister’s close collaborators, such staff participate to a certain extent
in the minister’s political activities. In such circumstances, before a judge
enters into service in a minister’s private office, an opinion should ideally
be obtained from the independent organ responsible for the appointment of
judges, so that this body could set out the rules of conduct applicable in each
individual case.

c. Impartiality and other professional activities of judges*

37. The specific nature of the judicial function and the need to maintain
the dignity of the office and protect judges from all kinds of pressures mean
that judges should behave in such a way as to avoid conflicts of interest
or abuses of power. This requires judges to refrain from any professional
activity that might divert them from their judicial responsibilities or cause
them to exercise those responsibilities in a partial manner. In some States,
incompatibilities with the function of judge are clearly defined by the judges’
statute and members of the judiciary are forbidden from carrying out any
professional or paid activity. Exceptions are made for educational, research,
scientific, literary or artistic activities.

38. Different countries have dealt with incompatible activities to varying
effects (a brief summary is annexed) and by various procedures, though in
each case with the general objective of avoiding erecting any insurmountable
barrier between judges and society.

39. The CCJE considers that rules of professional conduct should require
judges to avoid any activities liable to compromise the dignity of their office
and to maintain public confidence in the judicial system by minimising
the risk of conflicts of interest. To this end, they should refrain from any
supplementary professional activity that would restrict their independence
and jeopardise their impartiality. In this context, the CCJE endorses the
provision of the European Charter on the Statute for Judges under which

4 For a detailed analysis of incompatibilities, see the Communication by Jean-Pierre
Atthenont, presented at the seminar organised by the Council of Europe on the statute
for judges (Bucharest, 19—-21 March 1997) and the Communication by Pierre Cornu
presented at a seminar organised by the Council of Europe on the statute for judges
(Chisinau, 18-19 September 1997).
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judges’ freedom to carry out activities outside their judicial mandate «may
not be limited except in so far as such outside activities are incompatible with
confidence in, or the impartiality or the independence of a judge, or his or her
required availability to deal attentively and within a reasonable period with
the matters put before him or her» (para. 4.2). The European Charter also
recognises the right of judges to join professional organisations and a right
of expression (para. 1.7) in order to avoid <excessive rigidity» which might
set up barriers between society and the judges themselves (para. 4.3). Tt is
however essential that judges continue to devote the most of their working
time to their role as judges, including associated activities, and not be tempted
to devote excessive attention to extra-judicial activities. There is obviously a
heightened risk of excessive attention being devoted to such activities, if they
are permitted for reward. The precise line between what is permitted and not
permitted has however to be drawn on a country by country basis, and there
is a role here also for such a body or person as recommended in paragraph 29
above.

d. Impartiality and judges’ relations with the media

40. There has been a general trend towards greater media attention
focused on judicial matters, especially in the criminal law field, and in
particular in certain west European countries. Bearing in mind the links
which may be forged between judges and the media, there is a danger that
the way judges conduct themselves could be influenced by journalists. The
CCJE points out in this connection that in its Opinion No. 1 (2001) it stated
that, while the freedom of the press was a pre-eminent principle, the judicial
process had to be protected from undue external influence. Accordingly,
judges have to show circumspection in their relations with the press and be
able to maintain their independence and impartiality, refraining from any
personal exploitation of any relations with journalists and any unjustified
comments on the cases they are dealing with. The right of the public to
information is nevertheless a fundamental principle resulting from Article 10
of the European Convention on Human Rights. Tt implies that the judge
answers the legitimate expectations of the citizens by clearly motivated
decisions. Judges should also be free to prepare a summary or communiqué
setting up the tenor or clarifying the significance of their judgements for the
public. Besides, for the countries where the judges are involved in criminal
investigations, it is advisable for them to reconcile the necessary restraint
relating to the cases they are dealing with, with the right to information.
Only under such conditions can judges freely fulfil their role, without fear
of media pressure. The CCJE has noted with interest the practice in force in
certain countries of appointing a judge with communication responsibilities
or a spokesperson to deal with the press on subjects of interest to the public.
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2) How should standards of conduct be formulated?

41. Continental judicial tradition strongly supports the idea of
codification. Several countries have already established codes of conduct in
the public sector (police), in regulated professions (solicitors, doctors) and in
the private sector (press). Codes of ethics have also recently been introduced
for judges, particularly in East European countries, following the example of
the United States.

42. The oldest is the Ttalian «Ethical Code» adopted on 7 May 1994 by
the Ttalian Judges’ Association, a professional organisation of the judiciary.
The word «code» is inappropriate, since it consists of 14 articles which cover
the conduct of judges (including presidents of courts) in its entirety and
includes public prosecutors®. It is clear that the code does not consist of
disciplinary or criminal rules, but is a self-regulatory instrument generated
by the judiciary itself. Article 1 sets out the general principle: «In social
life, the judge must behave with dignity and propriety and remain attentive
to the public interest. Within the framework of his functions and in each
professional act he must be inspired by the values of personal disinterest,
independence and impartiality».

43. Other countries, such as Estonia, Lithuania, Ukraine, Moldova,
Slovenia, the Czech Republic and Slovakia, have a «judicial code of ethics» or
«principles of conduct» adopted by representative assemblies of judges and
distinct from disciplinary rules.

44. Codes of conduct have some important benefits: firstly, they help
judges to resolve questions of professional ethics, giving them autonomy
in their decision-making and guaranteeing their independence from other
authorities. Secondly, they inform the public about the standards of conduct
it is entitled to expect from judges. Thirdly, they contribute to give the public
assurance that justice is administrated independently and impartially.

45. However, the CCJE points out that independence and impartiality
cannot be protected solely by principles of conduct and that numerous
statutory and procedural rules should also play a part. Standards of
professional conduct are different from statutory and disciplinary rules. They
express the profession’s ability to reflect its function in values matching public
expectations by way of counterpart to the powers conferred on it. These are
self-regulatory standards which involve recognising that the application of
the law is not a mechanical exercise, involves real discretionary power and
places judges in a relationship of responsibility to themselves and to citizens.

5 Tt covers relations with individuals, the duty of competence, the use of public resources,
the use of professional information, relations with the press, membership of associations,
the image of impartiality and independence, the obligation to act correctly with
collaborators, conduct in office and outside and the duties of presiding judges.
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46. Codes of professional conduct also create a number of problems. For
example, they can give the impression that they contain all the rules and
that anything not prohibited must be admissible. They tend to oversimplify
situations and, finally, they create the impression that standards of conduct
are fixed for a certain period of time, whereas in fact they are constantly
evolving. The CCJE suggests that it is desirable to prepare and speak of a
«statement of standards of professional conduct», rather than a code.

47. The CCJE considers that the preparation of such statements is to
be encouraged in each country, even though they are not the only way of
disseminating rules of professional conduct, since:

— appropriate basic and further training should play a part in the
preparation and dissemination of rules of professional conduct$;

— in States where they exist, judicial inspectorates, on the basis of their
observations of judges’ behaviour, could contribute to the development
of ethical thinking; their views could be made known through their
annual reports;

— through its decisions, the independent authority described in the
European Charter on the Statute for Judges, if it is involved in
disciplinary proceedings, outlines judges’ duties and obligations; if
these decisions were published in an appropriate form, awareness of
the values underlying them could be raised more effectively;

— high-level groups, consisting of representatives of different interests
involved in the administration of justice, could be set up to consider
ethical issues and their conclusions disseminated;

— professional associations should act as forums for the discussion of
judges’ responsibilities and deontology; they should provide wide
dissemination of rules of conduct within judicial circles.

48. The CCJE would like to stress that, in order to provide the necessary
protection of judges’ independence, any statement of standards of professional
conduct should be based on two fundamental principles:

i) firstly, it should address basic principles of professional conduct. It
should recognise the general impossibility of compiling complete lists
of pre-determined activities which judges are forbidden from pursuing;
the principles set out should serve as self-regulatory instruments for

6 In his summary report, presented following the first meeting of the Lisbon Network,
Daniel Ludet stressed that training should offer a link and encourage discussion of
judges’ professional practices and the ethical principles on which they are based (see
Training of judges and prosecutors in matters relating to their professional obligations and
ethics. Ist meeting of the members of the network for the exchange of information on the
training of judges and prosecutors, Council of Europe Publishing).
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judges, i. e. general rules that guide their activities. Further, although
there is both an overlap and an interplay, principles of conduct should
remain independent of the disciplinary rules applicable to judges in the
sense that failure to observe one of such principles should not of itself
constitute a disciplinary infringement or a civil or criminal offence;

ii) secondly, principles of professional conduct should be drawn up by
the judges themselves. They should be self-regulatory instruments
generated by the judiciary itself, enabling the judicial authority to
acquire legitimacy by operating within a framework of generally
accepted ethical standards. Broad consultation should be organised,
possibly under the aegis of a person or body as stated in paragraph
29, which could also be responsible for explaining and interpreting the
statement of standards of professional conduct.

3) Conclusions on the standards of conduct
49. The CCJE is of the opinion that:

i) judges should be guided in their activities by principles of professional
conduct,

ii) such principles should offer judges guidelines on how to proceed,
thereby enabling them to overcome the difficulties they are faced with
as regards their independence and impartiality,

iii) the said principles should be drawn up by the judges themselves and be
totally separate from the judges’ disciplinary system,

iv) itis desirable to establish in each country one or more bodies or persons
within the judiciary to advise judges confronted with a problem related
to professional ethics or compatibility of non judicial activities with
their status.

50. As regards the rules of conduct of every judge, the CCJE is of the

opinion that:

i) each individual judge should do everything to uphold judicial
independence at both the institutional and the individual level,

ii) judges should behave with integrity in office and in their private lives,

iii) they should at all times adopt an approach which both is and appears
impartial,

iv) they should discharge their duties without favouritism and without
actual or apparent prejudice or bias,

v) their decisions should be reached by taking into account all
considerations material to the application of the relevant rules of law,
and excluding from account all immaterial considerations,
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vi) they should show the consideration due to all persons taking part in
the judicial proceedings or affected by these proceedings,

vii) they should discharge their duties with due respect for the equal
treatment of parties, by avoiding any bias and any discrimination,
maintaining a balance between the parties and ensuring each a fair
hearing,

viii) they should show circumspection in their relations with the media,
maintain their independence and impartiality by refraining from any
personal exploitation of any relations with the media and from making
any unjustified comments on the cases they are dealing with,

ix) they should ensure they maintain a high degree of professional
competence,

x) they should have a high degree of professional awareness and be subject
to an obligation of diligence in order to comply with the requirement
to deliver their judgments in a reasonable time,

xi) they should devote the most of their working time to their judicial
functions, including associated activities,

xii) they should refrain from any political activity which could compromise
their independence and cause detriment to their image of impartiality.

B. CRIMINAL, CIVIL AND DISCIPLINARY LIABILITY OF JUDGES

4) What criminal, civil and disciplinary liability should apply to
Jjudges?

51. The corollary of the powers and the trust conferred by society upon
judges is that there should be some means of holding judges responsible, and
even removing them from office, in cases of misbehaviour so gross as to justify
such a course. The need for caution in the recognition of any such liability
arises from the need to maintain judicial independence and freedom from
undue pressure. Against this background, the CCJE considers in turn the
topics of criminal, civil and disciplinary liability. In practice, it is the potential
disciplinary liability of judges which is most important.

a. Criminal liability

52. Judges who in the conduct of their office commit what would in
any circumstances be regarded as crimes (e.g. accept bribes) cannot claim
immunity from ordinary criminal process. The answers to questionnaire
show that in some countries even well-intentioned judicial failings could
constitute crimes. Thus, in Sweden and Austria judges (being assimilated to
other public functionaries) can be punished (e.g. by fine) in some cases of
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gross negligence (e.g. involving putting or keeping someone in prison for too
long).

53. Nevertheless, while current practice does not therefore entirely
exclude criminal liability on the part of judges for unintentional failings in
the exercise of their functions, the CCJE does not regard the introduction
of such liability as either generally acceptable or to be encouraged. A judge
should not have to operate under the threat of a financial penalty, still less
imprisonment, the presence of which may, however sub-consciously, affect
his judgment.

54. The vexatious pursuit of criminal proceedings against a judge whom
a litigant dislikes has became common in some European states. The CCJE
considers that in countries where a criminal investigation or proceedings
can be started at the instigation of a private individual, there should be a
mechanism for preventing or stopping such investigation or proceedings
against a judge relating to the purported performance of his or her office
where there is no proper case for suggesting that any criminal liability exists
on the part of the judge.

b. Civil liability

55. Similar considerations to those identified in paragraph 53 apply to
the imposition on judges personally of civil liability for the consequences of
their wrong decisions or for other failings (e. g. excessive delay). As a general
principle, judges personally should enjoy absolute freedom from liability in
respect of claims made directly against them relating to their exercise in good
faith of their functions. Judicial errors, whether in respect of jurisdiction
or procedure, in ascertaining or applying the law or in evaluating evidence,
should be dealt with by an appeal; other judicial failings which cannot be
rectified in this way (including e.g. excessive delay) should, at most, lead to a
claim by the dissatisfied litigant against the State. That the state may, in some
circumstances, be liable under the European Convention of Human Rights,
to compensate a litigant, is a different matter, with which this opinion is not
directly concerned.

56. There are however European countries, in which judges may incur civil
liability for grossly wrong decisions or other gross failings’, particularly at
the instance of the state, after the dissatisfied litigant has established a right
to compensation against the state. Thus, for example, in the Czech Republic
the state may be held liable for damages caused by a judge’s illegal decision
or incorrect judicial action, but may claim recourse from the judge if and

7 Merely because the State has been held liable for excessive delay, it by no means follows,
of course, that any individual judge is at fault. The CCJE repeats what it said in
paragraph 27 above.
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after the judge’s misconduct has been established in criminal or disciplinary
proceedings. In Italy, the state may, under certain conditions, claim to be
reimbursed by a judge who has rendered it liable by either wilful deceit or
«gross negligence», subject in the latter case to a potential limitation of
liability.

57. The European Charter on the statute for judges contemplates the
possibility of recourse proceedings of this nature in paragraph 5.2 of its text -
with the safeguard that prior agreement should obtained from an independent
authority with substantial judicial representation, such as that commended
in paragraph 43 of the CCJE’s opinion no. 1 (2001). The commentary to
the Charter emphasises in its paragraph 5.2 the need to restrict judges’ civil
liability to (a) reimbursing the state for (b) «gross and inexcusable negligence»
by way of (¢) legal proceedings (d) requiring the prior agreement of such an
independent authority. The CCJE endorses all these points, and goes further.
The application of concepts such as gross or inexcusable negligence is often
difficult. If there was any potential for a recourse action by the state, the
judge would be bound to have to become closely concerned at the stage when
a claim was made against the state. The CCJE’s conclusion is that it is not
appropriate for a judge to be exposed, in respect of the purported exercise of
judicial functions, to any personal liability, even by way of reimbursement of
the state, except in a case of wilful default.

c. Disciplinary liability

58. All legal systems need some form of disciplinary system, although
it is evident from the answers given by different member states to the
questionnaires that the need is much more directly felt in some, as opposed to
other, member states. There is in this connection a basic distinction between
common-law countries, with smaller professional judiciaries appointed from
the ranks of experienced practitioners, and civil law countries with larger and
on average younger, career judiciaries.

59. The questions which arise are:

i) What conduct is it that should render a judge liable to disciplinary
proceedings?

ii) By whom and how should such proceedings be initiated?

iii) By whom and how should they be determined?

iv) What sanctions should be available for misconduct established in
disciplinary proceedings?

60. As to question (i), the first point which the CCJE identifies (repeating

in substance a point made earlier in this opinion) is that it is incorrect to
correlate breaches of proper professional standards with misconduct giving
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rise potentially to disciplinary sanctions. Professional standards, which have
been the subject of the first part of this opinion, represent best practice,
which all judges should aim to develop and towards which all judges should
aspire. It would discourage the future development of such standards and
misunderstand their purpose to equate them with misconduct justifying
disciplinary proceedings. In order to justify disciplinary proceedings,
misconduct must be serious and flagrant, in a way which cannot be posited
simply because there has been a failure to observe professional standards set
out in guidelines such as those discussed in the first part of this opinion?.

61. This is not to say that breach of the professional standards identified
in this opinion may not be of considerable relevance, where it is alleged
that there has been misconduct sufficient to justify and require disciplinary
sanction. Some of the answers to questionnaires recognise this explicitly: for
example, professional standards are described as having «a certain authority»
in disciplinary proceedings in Lithuania and as constituting a way «of helping
the judge hearing disciplinary proceedings by illuminating the provisions
of the law on judges» in Estonia. They have also been used in disciplinary
proceedings in Moldova. (On the other hand, the Ukrainian and Slovakian
answers deny that there is any relationship between the two).

62. In some countries, separate systems have even been established to try
to regulate or enforce professional standards. In Slovenia, failure to observe
such standards may attract a sanction before a «Court of Honour» within
the Judges” Association, and not before the judges’ disciplinary body. In the
Czech Republic, in a particularly serious situation of non-observance of the
rules of professional conduct, a judge may be excluded from the «Judges’
Union», which is the source of these principles.

63. The second point which the CCJE identifies is that it is for each State
to specify by law what conduct may give rise to disciplinary action. The CCJE
notes that in some countries attempts have been made to specify in detail all
conduct that might give grounds for disciplinary proceedings leading to some
form of sanction. Thus, the Turkish law on Judges and Prosecutors specifies
gradations of offence (including for example staying away from work without
excuse for various lengths of period) with matching gradations of sanction,
ranging from a warning, through condemnation [i. e. reprimand], various
effects on promotion to transfer and finally dismissal. Similarly, a recent 2002

8 Tt was for these reasons that the CCJE Working Party, during and after its meeting with
the United Nations Commissioner for Human Rights on 18th June 2002, qualified its
otherwise substantially positive attitude to the Bangalore Code in its present draft form
by disagreeing with the direct link which it drew between the principles of conduct
which it stated and the subjects of complaints and discipline (see paragraph 2(iii) of
Appendix V, doc. CCJE-GT (2002) 7): see the CCJE-GT’s comments No. 1 (2002) on
the Bangalore draft.
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law in Slovenia seeks to give effect to the general principle nulla poena sine
lege by specifying 27 categories of disciplinary offence. It is, however, very
noticeable in all such attempts that, ultimately, they all resort to general
«catch-all» formulations which raise questions of judgment and degree. The
CCJE does not itself consider that it is necessary (either by virtue of the
principle nulla poena sine lege or on any other basis) or even possible to seek
to specify in precise or detailed terms at a European level the nature of all
misconduct that could lead to disciplinary proceedings and sanctions. The
essence of disciplinary proceedings lies in conduct fundamentally contrary
to that to be expected of a professional in the position of the person who has
allegedly misconducted him or herself.

64. At first sight, Principle V1.2 of Recommendation No. R (94) 12 might
be thought to suggest that precise grounds for disciplinary proceedings should
always <«be defined» in advance «in precise terms by the law». The CCJE
fully accepts that precise reasons must be given for any disciplinary action,
as and when it is proposed to be or is brought. But, as it has said, it does not
conceive it to be necessary or even possible at the European level to seek to
define all such potential reasons in advance in other terms than the general
formulations currently adopted in most European countries. In that respect
therefore, the CCJE has concluded that the aim stated in pragraph 60 ¢) of its
Opinion No. 1 (2001) cannot be pursued at a European level.

65. Further definition by individual member States by law of the precise
reasons for disciplinary action as recommended by Recommended No. R (94)
12 appears, however, to be desirable. At present, the grounds for disciplinary
action are usually stated in terms of great generality.

66. The CCJE next considers question (ii): by whom and how should
disciplinary proceedings be initiated? Disciplinary proceedings are in some
countries brought by the Ministry of Justice, in others they are instigated by
or in conjunction with certain judges or councils of judges or prosecutors,
such as the First President of the Court of Appeal in France or the General
Public Prosecutor in Ttaly. In England, the initiator is the Lord Chancellor,
but he has agreed only to initiate disciplinary action with the concurrence of
the Lord Chief Justice.

67. An important question is what if any steps can be taken by persons
alleging that they have suffered by reason of a judge’s professional error. Such
persons must have the right to bring any complaint they have to the person
or body responsible for initiating disciplinary action. But they cannot have a
right themselves to initiate or insist upon disciplinary action. There must be
a filter, or judges could often find themselves facing disciplinary proceedings,
brought at the instance of disappointed litigants.
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68. The CCJE considers that the procedures leading to the initiation of
disciplinary action need greater formalisation. It proposes that countries
should envisage introducing a specific body or person in each country with
responsibility for receiving complaints, for obtaining the representations
of the judge concerned upon them and for deciding in their light whether
or not there is a sufficient case against the judge to call for the initiation of
disciplinary action, in which case it would pass the matter to the disciplinary
authority.

69. The next question (iii) is: by whom and how should disciplinary
proceedings be determined? A whole section of the United Nations Basic
Principles is devoted to discipline, suspension and removal. Article 17
recognises judges’ «right to a fair hearing». Under Article 19, «all disciplinary
(...) proceedings shall be determined in accordance with established standards
of judicial conduct». Finally, Article 20 sets out the principle that «decisions
in disciplinary, suspension or removal proceedings should be subject to an
independent review». At the European level, guidance is provided in Principle
VI of Recommendation No. R (94) 12, which recommends that disciplinary
measures should be dealt with by «a special competent body which has as its
task to apply any disciplinary sanctions and measures, where they are not
dealt with by a court, and whose decisions shall be controlled by a superior
judicial organ, or which is a superior judicial organ itself> and that judges
should in this connection benefit, at the least, by protections equivalent
to those afforded under Article 6.1 of the Convention on Human Rights.
Further, the CCJE emphasises in this context that disciplinary measures
include any measures adversely affecting a judge’s status or career, including
transfer of court, loss of promotion rights or pay.

70. The replies to the questionnaire show that, in some countries, discipline
is ensured by courts specialising in cases of this type: the disciplinary
committee of the Supreme Court (Estonia, Slovenia — where each level is
represented). In Ukraine, there is a committee including judges of the same
level of jurisdiction as the judge concerned. In Slovakia, there are now two
tiers of committee, one of three judges, the second of five Supreme Court
judges. In Lithuania, there is a committee of judges from the various tiers of
general jurisdiction and administrative courts. In some countries, judgment is
given by a Judicial Council, sitting as a disciplinary court (Moldova, France,
Portugal)®.

9 In England, the Lord Chancellor is responsible for initiating and deciding disciplinary
action. By agreement disciplinary action is initiated only with the concurrence of the
Lord Chief Justice, and thereafter (unless the judge concerned waives this) another
judge of appropriate standing, nominated by the Lord Chief Justice, is appointed to
investigate the facts and to report, with recommendations. If the Lord Chief Justice
concurs the Lord Chancellor may then refer the matter to Parliament (in the case of
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71. The CCJE has already expressed the view that disciplinary proceedings
against any judge should only be determined by an independent authority (or
«tribunal») operating procedures which guarantee full rights of defence —
see para. 60(b) of CCJE Opinion No. 1 (2001) on standards concerning
the independence of the judiciary and the irremovability of judges. It also
considers that the body responsible for appointing such a tribunal can and
should be the independent body (with substantial judicial representation
chosen democratically by other judges) which, as the CCJE advocated
in paragraph 46 of its first Opinion, should generally be responsible for
appointing judges. That in no way excludes the inclusion in the membership
of a disciplinary tribunal of persons other than judges (thus averting the risk
of corporatism), always provided that such other persons are not members of
the legislature, government or administration.

72. In some countries, the initial disciplinary body is the highest judicial
body (the Supreme Court). The CCJE considers that the arrangements
regarding disciplinary proceedings in each country should be such as to
allow an appeal from the initial disciplinary body (whether that is itself an
authority, tribunal or court) to a court.

73. The final question (iv) is: what sanctions should be available for
misconduct established in disciplinary proceedings? The answers to
questionnaire reveal wide differences, no doubt reflecting the different legal
systems and exigencies. In common law systems, with small, homogeneous
judiciaries composed of senior and experienced practitioners, the only formal
sanction evidently found to be necessary (and then only as a remote back-
up possibility) is the extreme measure of removal, but informal warnings
or contact can prove very effective. In other countries, with larger, much
more disparate and in some cases less experienced judiciaries, a gradation of
formally expressed sanctions is found appropriate, sometimes even including
financial penalties.

74. The European Charter on the Statute for Judges (Article 5.1)
states that «the scale of sanctions which may be imposed is set out in the
statute and must be subject to the principle of proportionality». Some
examples of possible sanctions appear in Recommendation No. R (94) 12
(Principle VI.1). The CCJE endorses the need for each jurisdiction to
identify the sanctions permissible under its own disciplinary system, and
for such sanctions to be, both in principle and in application, proportionate.
But it does not consider that any definitive list can or should be attempted
at the European level.

higher tier judges) or remove a lower tier judge from office, or take or authorise any
other disciplinary action.
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5) Conclusions on liability

75. As regards criminal liability, the CCJE considers that:

i) judges should be criminally liable in ordinary law for offences
committed outside their judicial office;

ii) criminal liability should not be imposed on judges for unintentional
failings in the exercise of their functions.

76. As regards civil liability, the CCJE considers that, bearing in mind the

principle of independence:

i) the remedy for judicial errors (whether in respect of jurisdiction,
substance or procedure) should lie in an appropriate system of appeals
(whether with or without permission of the court);

ii) any remedy for other failings in the administration of justice (including
for example excessive delay) lies only against the state;

iii)it is not appropriate for a judge to be exposed, in respect of the
purported exercise of judicial functions, to any personal liability, even
by way of reimbursement of the state, except in a case of wilful default.

77. As regards disciplinary liability, the CCJE considers that:

i) in each country the statute or fundamental charter applicable to
judges should define, as far as possible in specific terms, the failings
that may give rise to disciplinary sanctions as well as the procedures to
be followed;

ii) asregard theinstitutionofdisciplinary proceedings, countriesshould
envisage introducing a specific body or person with responsibility
for receiving complaints, for obtaining the representations of the
judge and for considering in their light whether or not there is a
sufficient case against the judge to call for the initiation of such
proceedings;

iii)any disciplinary proceedings initiated should be determined by an
independent authority or tribunal, operating a procedure guaranteeing
full rights of defence;

iv) when such authority or tribunal is not itself a court, then its members
should be appointed by the independent authority (with substantial
judicial representation chosen democratically by other judges)
advocated by the CCJE in paragraph 46 of its Opinion No. 1 (2001);

v) the arrangements regarding disciplinary proceedings in each country
should be such as to allow an appeal from the initial disciplinary body
(whether that is itself an authority, tribunal or court) to a court;

vi) the sanctions available to such authority in a case of a proven
misconduct should be defined, as far as possible in specific terms, by
the statute or fundamental charter of judges, and should be applied in
a proportionate manner.
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SUMMARY OF THE REPLIES
TO THE QUESTIONNAIRE
ON THE CONDUCT, ETHICS AND RESPONSIBILITY OF JUDGES

Appendix

What are the obligations by which judges are bound?

In relation to In relation to the Personal
Source Date the law office qualities
ANDORRA  |Qualified Justice Act 1993 professional secrecy | Duty to act with
reservation
AZERBAIJAN loyalty to the law| honesty, objectivity,
incorruptibility
BELGIUM Judicial code 1967, an Act obligation to obligation under
of 1999 was  |adjudicate under| the Constitution to
to reform the | pain of a denial | state the reasons for
system, but the of justice decisions, to deal
implementing with cases within a
decree was never specified time
adopted and now
Parliament is
seeking to repeal
the Act
CYPRUS Courts of justice law oath of loyalty judicial oath to
to the Republic | exercise his duties
and to the without favoritism,
Constitution without allowing
himself to be
impressed, without
allowing himself to
be influenced by his
passions
CZECH New Act on courts |Entered into force| must interpret impartiality, no right to
REPUBLIC and judges on 1 April 2002 the law to reasonable time, | strike, no right
the best of loyalty in carrying to take part
his abilities, out duties, must do in a public
according to his | nothing which would | demonstration
knowledge and compromise the prejudicial to
his convictions | dignity of the judicial | his activities,
system and the must not be a
confidence which it | member of a
must inspire political party
ESTONIA Status of Judges |a new Act is being
Act debated in 2002
FINLAND Constitution, oath, obey the law impartiality, behaviour in
Code of Procedure, efficiency, reasonable | accordance with
Act on Civil Servants time, secrecy of the office

deliberations
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FRANCE judges are not to infringe the refrain from
required to principle of the any political
adjudicate, even secrecy of the deliberation,
when the law | deliberations, duty |from any display
is silent, under | of reserve, no right | of hostility to
pain of a denial to strike the powers of
of justice the Republic
GERMANY German Judiciary principle of ... and outside
Act moderation in his duties
expressing views,
keeping the
deliberations secret,
not compromising
confidence in the
independence of the
judicial system in his
work
ICELAND Constitution and 1998 must carry out their | must maintain
European Act on the duties with complete | their level of
Judiciary independence, legal knowledge
without ever being |and be attentive
subject to the to their extra-
authority of anyone |judicial activities
whomsoever, within a
reasonable time
IRELAND Qath provided for in 1937 comply with the | Carry out his duties
the Constitution Constitution and | as a judge faithfully
the law and to the best of his
abilities, without fear
or favour
ITALY Law on the judges’ 1946
discipline
JAPAN Constitution, Court | 1947 (both) | compliance with |  independence in requirements
Organisation Law the Constitution the exercise of of devotion
and with law their conscience, to duty and
impartiality and secrecy; must
fairness refrain from any
conduct casting
doubt on their
integrity
LIECHTENSTEIN | Constitution and | 1921 and 1922, |duties of officials
Court Organisation | Bill on judiciary | in general, Civil
Act currently being | Servants Act
examined 1938
LITHUANIA Courts Act 2002 obey the satisfy the
Constitution and | requirements of
the law judicial ethics,
impartiality, deal
with cases within
a reasonable time,
stand down if
112

necessary, disclose
that members of his
family are to appear
before the court in
which he works
LUXEMBOURG | No law defining
judges’ duties
MALTA First oath of adjudicate in act honestly and
allegiance before accordance fairly, must not
the President with the law communicate with
provided for in and Maltese | the parties or advise
the Constitution, custom, to the [them except in public,
second oath in the honour of God | in court or with the
Code of Judicial and the Maltese |leave of the President,
Organisation and Republic provide reasons for
Procedure his decisions, explain
the reasons for delays
MOLDOVA  |Law on the status of strict safeguard the honour
the judiciary observance of |and dignity of citizens,
the requirements| the high culture of
of the law in the judiciary, be
the interests of | impartial and human,
justice, protector| not discredit justice,
of individual compromise the
freedoms honour or dignity of
the judiciary, cause
doubts as to their
objectivity
NETHERLANDS |  Art. 29 of the 1827 They will be loyal|  They will carry
«Organisation of the to the King, they|  out their duties
Judiciary Act» will maintain | impartially, honestly
and obey the | and conscientiously
Constitution
NORWAY Constitution, oath must give an
of obedience undertaking in writing
and loyalty to the to carry out the
Constitution and duties of his post
the King, Court of conscientiously
Justice Act
POLAND Constitution, laws, | Acts of 1984, loyalty to the | Meticulously observe | obligation to
codes and rules | 1995and 1997 | nation, guardian|  the obligations declare assets
of procedure — updated in of the law associated with his | and resources,
oath before the October 2001 work, comply with avoid any
President, internal the oath, loyalty, conflict of
rules of the courts impartiality, dignity interests
and honesty in the
administration of
justice, secrecy of the
deliberations
PORTUGAL  |The status of judges Common duties to all | must reside in
the public function, the place in
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the reputation of the

account his duty

duty of reservation, | which they sit;
must wear gown judges of the
lower courts
must not be
absent from that
place except
at weekends
and during
holidays; other
judges must not
be absent for
more than three
consecutive
days and not
more than 10
days in a year,
declared to the
Judicial Service
Board; political
activities
prohibited
ROMANIA Article 24 of the 1991 Qath of loyalty to must not do must not
Constitution 1992 the constitution anything which do anything
Articles 82-87 and law would compromise | which would
of the Judicial the dignity of the compromise
Organization 92/92 profession their personal
Act dignity
SLOVAK Act on judges and 2000 Impartiality, must have
REPUBLIC lay judges reasonable time, reached the
loyalty in carrying |age of 30 years,
out duties, must | have completed
do nothing which | higher studies
would compromise in law, be
the dignity of judicial | capable of
system and the being a judge,
confidence which in particular
it must inspire, as regards
must refuse gifts, | his health and
not allow himself his integrity,
to be influenced by | must reside
his relationships, permanently
including by the in Slovakia,
media must have
been through
a selection
procedure
SLOVENIA | Judicial Service Act | 1994, 1996 et conduct himself in | In the exercise
1998 his professional life | of his personal

in such a way as not
to call in question
his impartiality, his
independence or

freedoms and
rights, a judge
must always
take into

judicial system to protect the
independence
and impartiality
of justice
and must not
compromise the
reputation of
justice
SWEDEN Constitution, Codes must observe |an honest and upright
of Procedure the law, must |judge: impartial, must
(oath) and Public not manipulate it| administer justice to
Employment Act the best of his abilities
and his conscience,
must not be involved
in corruption or
personal, family or
friendly favours,
must not find the
innocent guilty or vice
versa, must observe
the secrecy of the
deliberations
SWITZERLAND
TURKEY Constitution of the |  Both in 1982 loyalty to the protect their no official
Republic of Turkey Constitution, to | independence, even functions,
and Law on the the lawand to | though they may be unless
Judges and Public his convictions | linked to the Ministry | prescribed by
Prosecutors provided they | in their administrative law
are compatible duties
with the law
UKRAINE  |Law on the status of Loyalty to the | must submit himself
judges law and to the | to the discipline and
Constitution, to the organisation
objectivity, must | of work in the court;
deal fully and | professional secrecy
conscientiously
with the cases
brought before
him
UNITED Common law Qath of loyalty apply the law
KINGDOM and allegiance | independently and
to the Crown impartially
while observing
the law
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Is there a judge’s code of conduct?

Drafted by... Adopted by... Date Obligations Sanction
ANDORRA NO
AZERBAIJAN | YES, prepared and Same as the Disciplinary proceedings
adopted by all the provisions of the
judges and by the Statutes
Judicial Council
BELGIUM NO
CYPRUS NO, but standards
exist on recruitment
in order to ensure
the high moral
quality of the future
judge noted in his
practice as a lawyer
CZECH YES and NO, but 7 | Approvedbya | 2000 7 principles No cases
REPUBLIC  |brief principles have| representative setting out
been drawn up by | assemble of judges the duties and
the Judges’ Union conduct of the
(an organisation judge in his
representing 50% professional life
of judges) and
could be made into
a Code
ESTONIA YES, Association of | Delegation by 1994 | 35 basic rules |No actual sanction but may
Estonian Judges | Parliament in the on professional |help to judge in disciplinary
Judges Act for conduct proceedings by shedding
adoption by the (conscience and | light on the provisions of
Judges’ Conference diligence in work, the Judges Act
professional
relations,
independence
and impartiality)
and restriction
of personal
freedoms (extra-
judicial activities,
private relations)
FINLAND NO
FRANCE NO
GERMANY NO
ICELAND NO, some unwritten
rules
IRELAND NO, but a report
on the ethics

and professional
conduct of judges in
1999 recommended
that an ethics
and professional

conduct committee

Opinion No. 3 (2002)

draw up a Code
which would be
given to all new

a committee does
not yet exist. The

of being reformed

judges when taking
up their posts. Such

law is in the course

ITALY

YES, National
Association of
Judges

National Association

of Judges, with
the authority of the
government and the
legislature

1994

Dignity and
correctness in
private life, sense
of public duty,
disinterested
exercise of the
judicial function,
independence,
impartiality,
attention given
to relations
with citizens,
professional
conscience,
continuous
training,
procedures
for using the
resources of the
administration,
professional
secrecy,
discipline of
relations with
the media,
no protection
from conflicts
of political
or financial
interests, concern
to examine his
impartiality,
relations with his
peers and judicial
personnel

It is primarily a means of
self-regulation. A sanction
may be available if the
breach is one covered by
the disciplinary provisions

or the general law

JAPAN

YES, stipulated
in certain laws,
although there is no
independent code
of conduct

LIECHTENSTEIN

NO
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LITHUANIA

YES, National
Judges’ Association

National Congress
of all judges

1998

Independence,
conduct and
duties of the
judge, then

outside his
judicial duties, etc

NO, but authority in
disciplinary proceedings

the Norwegian Law

LUXEMBOURG

NO, a Committee
which examined the
question concluded

that it was
preferable to stick
to general unwritten
rules.

MALTA

YES, drafted by the
judiciary

All except 1 judge,
presented to the
President at the

head of the Justice

Administration
Committee, which
accepted the
Code with few
amendments

2000

28 paragraphs
reflecting
agreement on
good practice,
confirming the
values to which
judges have
adhered when
taking the oath,
image of justice
for those subject
to it who must
also be effectively
sanctioned if
necessary

«The Code itself» is nto
accompanied by sanctions

MOLDOVA

YES, by the CSM

Judges’ Conference

2000

Confidentiality,
correctness,
punctuality,
temperance,

must be sober,

polite, formal,
calm, tolerant,
must listen, must
sanction those
who do show
contempt of
court, must not
discuss the case
with the parties
other then during
the proceedings,
respect human
rights, no
discrimination

YES, disciplinary

NETHERLANDS

NO

NORWAY

No code, despite an
attempt in 1999 by
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Court Commission,
which is now
pending before
Parliament
POLAND NO, but the
National Council
on the Judiciary
is authorised to
draft such a code,
and has since July
2001 been working
on a collection of
principles relating to
judges’ ethics
PORTUGAL NO
ROMANIA NO, but there are Romanian 1992 | Magistrates shall |  Penal and disciplinary
some general rules Parliament refrain from any proceedings.
in the Judicial acts or deeds able
Organisation Act to compromise
their dignity in
function and in
society.
Magistrates shall
be forbidden to

be affiliated to
political parties or
to be engaged in
public activities
with a political
character.
Magistrature is
incompatible with
any other public
a private office,
except that of
an academic
professional
activity.
Magistrates shall
be forbidden
the exercise of
trading activities,
participation in
the management
of trading, civil
companies or
of autonomous
companies, either
directly or through
interposed
persons. They

shall also be
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forbidden the
participation in the
administration of
such companies
or autonomous
companies.
Other obligations
for judges are
considered
conditions for
being judge: ex.
iGood reputation or|
characteristic for
judge’s activity:
ex. independence,
impartiality, secret

of deliberation
SLOVAK YES President of the | 2001 Private life, NO, only the Judges Act
REPUBLIC Council of the professional life
Judiciary and the and professional
Minister for Justice duties
SLOVENIA YES (it has just Association 2001 9 principles: | No, but there is a Court of
replaced a former independence, |[Honour which may deal with
Code of Professional impartiality  |an infringement without any
Responsibility dating and neutrality, | sanction being imposed
from 1972), by a ability, diligence,
group of judges incompatibilities/
from the Judges’ compatibilities,
Association discretion,
professional
relations,
reputation
SWEDEN No specific code, | Olaus Petri in the By another system, the law
but thereisan |sixteenth century; a empowers the Ombudsman
historical model | judges’ association and the Justice Chancellor
which servesto | has recently been to criticise a judge publicly
inspire judges’ | working on a draft for his conduct
conduct, namely | code which has not
the General Code of | been completed,
Law (1734), which in the face of
includes an old code| numerous critics
which is not binding
on judges
SWITZERLAND |There are practically
no written rules at
federal level or to a
large extent at local
level
TURKEY Law on the Judges Parliament, Same as the Disciplinary proceedings
and the Public | Supreme Council of provisions of the
Prosecutors and | Judges and Public Statutes
rules of conduct Prosecutors
120

UKRAINE YES, taken up by a | Council of Judges Obedience of the |NO, in accordance with the
Congress of Judges law, impartiality, | wishes of the Congress of
in 1999 on the basis maintenance Judges

of experiences in of legitimate
Canada, America expectations,
and Russia, in loyalty, justice
particular, together and equity,
and amendments sincerity, conduct
and proposals by faithful to the
Ukrainian judges oath
UNITED NO, but there are | Established by the Before being
KINGDOM some informal | Lord Chancellor by appointed, judges
guides which some | agreement with the are informed of
(Judicial Studies | Lord Chief Justice what is expected
Board, Scottish of them in terms
Justice Minister of conduct
and a doctrine in
Northern Ireland)
would wish to
see placed on
a formal basis
without constituting
statutory duties
Incompatibilities
Source Type of incompatibility Exceptions
ANDORRA Law on Justice | Any other public office;
(LQJ.) commercial, industrial
or professional activities;
work as a lawyer or legal
aid work
AZERBAIJAN «this question is
unclear for us»
BELGIUM Ajudge may not, at the
same time, be a public
prosecutor, elected
representative, solicitor,
bailiff, barrister, soldier
or religious officer, or
hold paid political or
administrative office of
any kind
CYPRUS Any other post or Lectures and legal writings
profession
CZECH No political office
REPUBLIC (eg President of the
Republic or member
of parliament), no
government department
or business activity.
Scientific work, teaching
and literary and artistic
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activities are allowed,
as is work as a political
adviser, if they do not
undermine the dignity
of the judiciary and the
confidence it should
inspire

commercial, industrial
or professional activity.
The High Council for the
Judiciary may authorize
“tasks of any other kind”.

ESTONIA

No political mandate or
activity, no other posts
except teaching or
research; may not sit on
the boards of public or
private companies

JAPAN

Court Organisation
Law

Prohibition of political
and commercial activities
and of receiving
remuneration other than
for holding judicial office

Permission may be obtained from the Supreme
Court for receiving remuneration other than for
holding judicial office

FINLAND

Act on Civil Servants

any public office, any

civil, commercial and

salaried profession or
activity

permission may be obtained from the court or a
higher court

FRANCE

Incompatibility with all
types of public office,
any civilian, commercial
or salaried profession
and work as an arbitrator

LIECHTENSTEIN

Article 6, 1938 Civil
Servants Act

No other remunerated
or particularly time-
consuming activity
without authorisation
from the government,
which considers whether
it is compatible with the
work of a judge, which
is generally the case for
part-time research and
teaching

GERMANY

German Judiciary
Act

Idea of the separation
of powers: no
administrative activity
(except in the court,
research and teaching);
may belong to a political
party and stand for
election as member of
parliament: if elected, is
suspended from duties
as a judge; advisory and
conciliation activities
prohibited

The government may authorise a judge to sit
as an arbitrator or be heard as an expert by an
arbitration tribunal

LITHUANIA

2002 Judicial Act

No political activity,
may not be called up
for military service, no
lucrative private activity,
though compensation
is allowed in the case
of teaching, no work
in an association if it
impairs the judge’s
independence

Lecturing and legal writings

LUXEMBOURG

Constitution
and Judicial
Organisation Act

No paid employment

ICELAND

1998 Act on the
Judiciary

May not accept a post
or have a holding in
a company if this is
incompatible with his/her
office or likely to impair
the quality of his or her
work

Teaching, chairing committees, lectures writings,
etc. Permission to engage in non-judicial
activities must be requested from the Judicial
Office Committee

IRELAND

Constitution of 1937

No judge shall be
eligible. to be a member
of either house of
parliament or to hold
«any other office or
position of emolument»

MALTA

Code of
Organisation and
Civil Procedure,
Code of Ethics

No personal involvement
or involvement as
counsel in a case that
has already been opened
or is probably within the
judge’s remit, no other
activity, even temporary,
except in an international
judicial body or the
university

With the consent of the President of the Republic

ITALY

Royal decree of 30
January 1941

No job or public or
private office except as
member of parliament
or of a charitable

organisation, no

Teaching and scientific activities possible with

authorisation - under strict conditions - from

High Council. Arbitration is only exceptionally
authorised

MOLDOVA

Status of Judges Act

No other public or private
office or post as member
of parliament or local
authority adviser; may
not belong to political
parties or other socio-
political organisations;
oral consultation except
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for close relatives.
Publications and media
appearances possible
if they do not concern
domestic policy issues

teaching or artistic
activity, and then on
condition that it does not
undermine the dignity of
the post of judge

NETHERLANDS

Art. 44
«QOrganisation of
the Judiciary Act

(1827/2001);
Act concerning
incompatibilities
national and
European
parliaments (1994)

Judges may not be
(the Dutch equivalent
of) barrister, solicitor,

notary-public; they

may not act in other
professions that entail
the giving of legal aid
or advice; judges of the
Supreme Court may
not be a member of the
Dutch or the European
Parliament

NORWAY

Courts of Justice
Act and State Basic
Agreement

Judges are relatively
free; only Supreme
Court judges are subject
to specific provisions.
Generally speaking,
however, they may be
barristers, mediators or
jurors without having to
resign.

The law before parliament, which is to replace
tolerant case law, contains strict provisions on
the prohibition, authorisation and declaration of
ancillary activities and makes the incompatibility
rules stricter

SLOVENIA

Constitution
and Judicial
Organisation Act

Any administrative
or political post,
any commercial or
professional activity,
lucrative activity or
involvement in the
management of
companies, and anything
that might tarnish
the reputation of the
judiciary. Teaching and
research are authorised
subject to this condition

SWEDEN

Laws and
constitution

No judge is subordinate
to another judge or
public official

POLAND

Constitution and
Statute

No other work except
scientific publications
and part-time teaching,
provided these do not
affect the judge’s work;
no activity or lucrative
position that could
tarnish the image of the
judiciary; no political
activity

The application must be forwarded to the
hierarchical superior (president of the court or
supreme court or the minister)

SWITZERLAND

No other public office
or post, no other career
or profession, no post
as director, manager
or member of a body
running a lucrative
establishment, no post
assigned or title or
declaration awarded by
foreign authorities

The court may authorise work as an expert
or arbitrator and other ancillary activities and
lay down the relevant conditions provided the
independence and prestige of the judiciary are

not impaired

TURKEY

Law on the
Judges and Public
Prosecutors

No public activity unless
authorised by law, no
profit bringing activity.

UKRAINE

No incompatibilities formally provided for

PORTUGAL

No public or private
professional post;
incompatibilities
applicable to civil

servants in general

Teaching and legal research may be authorised
by the Judicial Service Commission, but may not
be remunerated

ROMANIA

No political activity,
no post other than
collaboration with
scientific publications
and teaching

SLOVAK
REPUBLIC

2000 Act

No political posts in the
broad sense of the term,
including government
departments and the
army, no lucrative private
activity except scientific,

UNITED
KINGDOM

Guidelines

May not sit as an
arbitrator or engage in
any lucrative professional
activity (save writing
or editing) or any
professional activity
(save writing or editing)
or any political activity;
substantial restrictions
also apply when a judge
has left office
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Circumstances in which impartiality may be called into question

Source

Circumstances

ANDORRA Law on Justice (L.Q.J.) Family proximity, to have been lawyer or representative;
commercial or economic legal relationship. To have
had a litigation with a Party or his lawyer, interest in

the object of the litigation, hierarchical or friendly
relationship
AZERBAIJAN | Question brought to the discussion by
the Attorney General’s Department in
a situation referred to by law
BELGIUM Case-law based on the provisions
of the Code and the legislation
on standing down and on
incompatibilities
CYPRUS Case-law of the Supreme Court Conflict of family or personal interests, knowing the
case or the parties
CZECH REP  |Codes of Civil and Criminal Procedure,
mechanism for ... seeking damages
from a judge who has misused his
authority
ESTONIA Conflict of interests, any relationship which might
adversely affect the credibility of the judicial system,
bias
FINLAND Code or Procedure Family connections, conflict of interest, bias,
involvement in the case and other reasons, which bring
the judge’s impartiality under reasonable suspicion
FRANCE A judge may be challenged and must refrain from
hearing a case in various circumstances which call
his objective and subjective impartiality into question:
family or friendly relations, conflict of financial interests,
where he has already taken a decision or delivered an
delivered in the same case, where there is a link of
subordination
GERMANY Code of Civil Procedure Family connections, a case in which the judge has
given evidence or been examined as an expert, or
in which he has already taken a decision, doubts in
respect of his impartiality may thus be revealed by
a conflict of financial or friendly interests or a stated
preference for one of the parties
ICELAND Law on Civil Procedure and Law on Party to the dispute, has given advice to a party
Criminal Procedure to a case, having a family, friendly or professional
relationship with one of the parties; is a witness in a
case or has a close relation to a witness
IRELAND Nemo judex in causa sua rule of law | No conflict of personal, family or financial interests, no
bias or prejudice, otherwise the judge must stand down
ITALY Codes of Civil and Criminal Procedure | Conflict of family, personal or professional interests,

knowledge of the case or of the parties, bias and

prejudice
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JAPAN Constitution and Codes of Civil and Apart from compliance with the rules on
Criminal Procedure incompatibilities, judges may be challenged and/or
such as the party of a case being his/ | are required to withdraw from proceedings in certain
her relative circumstances
LIECHTENSTEIN Conflicts of personal or family interests, bias, raised by
the Court of its own motion or by the parties
LITHUANIA Code of civil procedure Conflict of personal or family interests, bias,
involvement in the case as a witness
LUXEMBOURG | Article 521 of the New Code of Civil | Where the judge’s impartiality is challenged or where
Procedure, Article 542 of the Code | there is a reasonable doubt as to the fairness of the
of Criminal Investigation, Article 6 of proceedings
the European Convention on Human
Rights
MALTA A comprehensive list of circumstances Conflict of personal or family interests, bias,
in which the judge must stand down involvement in the case as a witness
or the parties refuse to allow him to
deal with the case is set out in the
code of Judicial Organisation and Civil
Procedure
MOLDOVA Codes of Civil Procedure and Criminal |  Must stand down where he has a direct or indirect
Procedure interest in the case or where there is a family
connection with the parties
NETHERLANDS Civil Procedure Act, Criminal «Facts or circumstances that could call the impartiality
Procedure Act, Administrative of the judge into question» (The law does not go into
Procedure Act detalil, jurisprudence conforms to the guidelines set by
the European Court of Justice)

NORWAY Courts of Justice Act Family connections with the parties or their legal
advisers, provided that confidence in the judge may
be affected, the judge must stand down (conflict of

interests in the majority of cases)

POLAND Laws on Criminal and Civil Procedure | Where the judge knows the parties or is familiar with
the case because he has already taken part in it (close
involvement with one of the parties or with the case in
a personal or professional capacity); two categories of

case: iudex inhabilis and iudex suspectus

PORTUGAL Statute on the Judiciary, Code of A judge may not sit in a court in which a member of
Civil Procedure, Code of Criminal | his family works, where there is a reasonable doubt as

Procedure to the fairness of the proceedings or where he asks

to be relieved of the case in the event of a conflict of
personal, economic or family interests, he cannot have

been involved in the case or have taken part initin a

different capacity

ROMANIA Legislation Close connection with one of the parties, political

influence, media pressure, friendly relations

SLOVAK Any circumstances in which, in the performance of his

REPUBLIC duties, in his private life or after he has left office, the

judge brings the dignity of his office
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into disrepute or jeopardises the necessary confidence
in the judicial system

Where the judge is a party to the proceedings or is
involved in the case, or has a connection with such a
person, if he has given evidence or been involved in
the case as an expert witness, if he has taken part in
a decision taken or delivered in the case, if there is a

reasonable doubt as to his impartiality.

Family connection, conflict of personal, financial
or political interests, bias, professional or personal
involvement in the case

...consistent with the case-law of the European Court of
Human Rights

Bias, conflict of interests, personal involvement in
an offence as victim, witness, counsel, arbitrator or
through a family connection

Close connection with one of the parties, personal
interest in the case, or where the performance of the
judge’s duties would in any way call his impartiality into
question

Procedures

In criminal matters, a
judge can be arrested only
where is caught in the act
of committing an offence;
temporary suspension from

duties is automatic, with
the consent of the Supreme
Judicial Council

The President and the
Council of Judges decide
to proceed by referring
the matter to the Attorney
General’s department, the
judge will be tried by an
ordinary court

SLOVENIA Codes of Civil and Criminal Procedure,
ECHR
SWEDEN Codes of Procedure
SWITZERLAND Legislation and case-law
TURKEY Codes of Criminal and Civil Procedure
UKRAINE Codes of Procedure
UNITED KINGDOM ECHR
Criminal or civil liability of judges
Criminal liability AR
Civil liabil
Offences Sanctions Wil ability
ANDORRA Criminal code, Judges bear civil liability
Article 114, in the event of fraud in the
corruption, performance of their duties
corrupt practices
AZERBAIUAN | Where a judge Prison or A higher court rehearing a
knowingly damages case may find that the judge
convicts an who dealt with the case at first
innocent party, instance is liable
for example
BELGIUM Offences against Penalties Mechanism for seeking
the general law | prescribed under | damages from a judge who
on the occasion | the general law has misused his authority
or in the exercise which allows a judge to be
of his duties held personally liable in the
event of fraudulent intent
or fraud on the part of the
judge, the State may also be
held liable for misconduct by
a judge

In criminal matters, the
action is in the hands of
the Public Prosecutor
attached to the Court of
Appeal, in civil matters the
proceedings are held before
the Court of Cassation
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CYPRUS The Constitution guarantees immunity for the judges of the Supreme Constitutional Court and of
the High Court (now combined into the Supreme Court).. Common law and equity ensure that
judges of the lower courts also enjoy immunity
CZECH In connection Where there has been an Criminal proceedings
REPUBLIC | with the exercise unlawful decision or a harmful | against a judge must be
of duties activity, the damage is made | authorised by the President
good by the State, which is | of the Republic; jurisdiction
entitled to bring an action | lies with the ordinary courts,
for indemnity if the judge  |according to the procedures
has been found guilty of a of the general law
disciplinary offence
ESTONIA Where the judge | Removal from No personal liability on the The representative of
has deliberately office part of the judge, State liability| the Attorney General’s
delivered an department addresses
illegal decision the Supreme Court,
which ascertains that the
prosecution may be brought
under the Criminal Code
and the Code of Criminal
Procedure, with the consent
of the President of the
Republic
FINLAND Offences Penalties Liability for damage caused Ordinary procedures,
described in the | prescribed by | in the exercise of the judge’s | which, according to the
Criminal Code general law, duties. The compensation is Constitution, may be
committed in the |including removal| as a rule paid by the State, | instituted by anyone whose
course of duties from office | which in certain cases may be | rights have been offended
reimbursed by the judge (exceptions and special
procedure for members of
the Supreme Courts)
FRANCE Offences defined Penalties Civil liability only where the | Normal criminal procedure,
by law prescribed by the| judge is personally at fault |a civil action is available only
general law against the State, which has
a right to bring an action for
indemnity
GERMANY Breaches of Penalties Personal civil liability limited | Normal criminal and civil
the Criminal | prescribed under | by Article 839(2) of the Civil procedures
Code involving | the general law | Code, where the act giving
misuse of their rise to the damage is a
judicial office and criminal offence. State liability
corruption is incurred in other cases, and
the State can bring an action
for indemnity whenever it is
ordered to pay damages
ICELAND Where the judge |  Aggravated The State bears civil liability |Procedures laid down by the
has deliberately penalties but may recover from general law
delivered an  |prescribed by the|  the judge if the fault was
unjust decision, general law deliberate
where he
uses illegal
procedures to
obtain
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admissions or
where he orders
illegal arrests or

investigations
IRELAND Complete immunity for judicial office is recognised at common law
ITALY Prescribed in Penalties Civil liability for gross Specific rules on jurisdiction
the Criminal | prescribed by the|  negligence or a denial of in order to ensure that
Code and aimed |  general law justice was provided forina | the case is dealt with ina
particularly at Law of 1988 which marked | different area, examination
the judge in the a break from the relative of the admissibility of
performance immunity from liability applications (can a problem
of his judicial denounced in a referendum. | raised by corrected by a
duties, such as The State acts as guarantor |remedy? does the complaint
corruption and can bring an action for |relate to the interpretation of
indemnity against the judge, | the law?). Cases are heard
the amount of damages is by the ordinary courts
limited if the damage was
caused unintentionally
JAPAN Ordinary criminal Under a precedent established
liability by the Supreme Court in 1955,
judges have no personal, civil
liability for damage caused
to parties in the performance
of duty
LIECHTENSTEIN | Offences under Penalties General rules on the civil Ordinary courts and
the general law, | prescribed by |liability of the State, which may|  procedures in criminal
plus certain | the general law, | bring an action for indemnity | matters and in civil matters;
particular a judge who the Supreme Court has
offences such is sentenced jurisdictions to hear appeals
as malfeasance | to aterm of
in office or imprisonment of
corruption more than one
year is removed
from his post
LITHUANIA Breaches of Penalties The State alone is liable, but | Any criminal prosecution or
the Criminal | prescribed under | has a right to bring an action | detention must be approved
Code involving | the general law (for indemnity against the judge| by Parliament; the judge is
misuse of their then suspended from office
judicial office and pending the outcome of the
corruption proceedings
LUXEMBOURG | Article 4 of the |Fines, prohibition| Only State liability can be Article 639 of the New
Civil Code, abuse| on exercising | incurred (procedure under the | Code of Civil Procedure for
of powers and | duties or from general law, seeking damages from a
denial of justice | occupying public | Law of 1 September 1988) | judge who has misused his
posts or office authority
MALTA The Criminal Penalties No special rules; there is no | The ordinary procedures of
Code makes |prescribed by the| known case of an attempt to | the ordinary criminal courts
express provision|  general law render a judge civilly liable
for cases in
which a judge
dismisses or

refuses to
hear a lawfully
submitted
application for
habeas corpus;
like any holder of
public authority:
misuse of powers
or malfeasance,
corruption,
financial
misappropriation
MOLDOVA | The general law, under the principle|  No civil liability for judges Criminal prosecution
that all are equal before the law authorised by the CSM
and the President
of the Republic or
Parliament, depending on
circumstances, and heard
before the higher courts
NETHERLANDS | General law Only State liability can be General law applies, no
applies incurred special procedures
NORWAY Offences against An action to establish civil | The charges against a judge
the general law liability on the part of the judge| are defined by the King's
is available only if the decision | Council and the judge is
has been set aside and if the | always tried by a higher
judge committed an offence | court than the one in which
when taking it he sits
POLAND Offences The judge may be held Criminal proceedings
connected with personally liable in accordance| and custodial measures
judicial activities with the general law, the must be authorised by the
and duties State may be held liable in | Disciplinary Court (except
a case of unintentional fault | where the person is caught
or misconduct in office (an | in the act of committing the
action for indemnity is limited | offence): the Disciplinary
to three months’ salary, is | Court may also suspend the
unlimited in a case of serious |judge from office; an appeal
breach), there is no liability lies to a higher court
for the consequences of a
judgment
PORTUGAL | Offences against Penalties Ajudge incurs civil liability | Ordinary criminal procedure
the general law |prescribed by the| only where the facts causing | before a higher court than
committed on general law the damage have lead toa | that in which the judge sits
the occasion or criminal conviction for bribery, | in criminal matters, and
in the exercise misappropriation of public | before the court where the
of the judge’s funds or prevarication, the | facts arose in civil matters
duties, special judge is required to reimburse
offences of the compensation paid by the
misuse of State or to indemnify the State
powers, abuse
of authority,
misappropriation
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of public funds,
denial of justice,

or by considerations
extraneous to the case

the prosecutor, decides if
a matter is disciplinary and
forwards the documents to
the competent authorities —
special procedure in cases
of treachery (felony)

breach of
secrecy
ROMANIA General law General law General law Ordinary procedures and
courts in civil matters; in
criminal matters, prior
opinion of the Minister or
the President, then ordinary
procedures and courts
(higher courts for judges
at a certain level in the
hierarchy)
SLOVAK Offences Imprisonment, In criminal matters,
REPUBLIC | committed in the loss of proceedings must be
course of the professional authorised by the body
judge’s duties | and honorary which appointed or elected
qualifications, the judge and are brought at
prohibition on the initiative of the President
practising, fines of the court concerned or
the Minister for Justice
SLOVENIA Malfeasance Penalties In criminal matters, any
having given rise | prescribed by proceedings or detention
to a deliberate | the general law, must be authorised by
offence which may have Parliament
the consequence
of removal from
office
SWEDEN Offence Penalties Damage caused in the In criminal matters, if
committed in prescribed by | exercise of the judge’s duties, |  the judge is a judge of
the exercise of | the general law | the State is generally liable the Supreme Court on
duties set out | (fines, prison) | for the negligence of a public | the Ombudsman and the
in the Criminal and possibly servant, the judge may be  |Justice Chancellor can bring
Code: breach of disciplinary personally liable where there proceedings
duty, corruption, | consequences, |are aggravating circumstances
breach of including removal
professional from office
secrecy
SWITZERLAND Offences Only the State can bear civil | In criminal matters, only
connected with liability, the direct civil liability | Parliament can authorise
the judge’s of the judge is precluded proceedings; it may also
activities or provisionally suspend the
official position judge from office; the case
falls within the jurisdiction of
the ordinary courrts
TURKEY Code of Criminal |  Imprisonment Code of Civil Procedure: Criminal proceedings
Procedure: civil consequences of a require the consent of the
misuse or criminal offence, arbitrary | Supreme Council of Judges
abuse of office, decisions, illegal decisions, and Public Prosecutors,
corruption, decisions dictated by personal |  which who appoints the
favouritism considerations investigators and
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UKRAINE Penalties No civil liability for judges  |Ordinary criminal procedure,
prescribed by the however any preventive
general law, plus detention of a judge must

removal from be exceptional and authorise
office by the Supreme Council.
The judge is suspended
from office immediately
an action is initiated. The
competent court is a Court
of Appeal designated for the
purpose, where the judge
has never worked
UNITED Immunity at common law in the exercise of judicial duties, otherwise immunity only if the judge
KINGDOM has acted in good faith
Disciplinary proceedings
Circumstances Procedure Authority Sanction
ANDORRA Serious or very serious The Supreme Supreme Judicial Council | Article 85 of L.Q.J.,
breaches set out in Judicial Council reprimand, fine,
Articles 83 and 84 of takes the initiative suspension of post,
LQ.J. for an investigation removal from office
upon application by
an injured person,
a citizen who was
aware of the facts,
the Attorney General’s
department or the
president of the court
concerned
AZERBAIJAN In the even of minor | The Minister requests the Warning or
offences Judges’ Council to deal dismissal
with the case
BELGIUM Breach of the rules The judge appears before | Warning, simple
of conduct laid down his President, the First | censure, censure
by law or deriving President of the Court | with a reprimand,
from case-law, i.e. of Appeal or before the suspension for
confidence in the General disciplinary between 15
judicial institution Assembly of either the | days and 1 year,
Court of Appal or the Court dismissal
of Cassation, depending
on his grade and the
gravity of the breach or of
the penalty available
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comment before the
Committee rules

CYPRUS Mental or physical The Supreme Supreme Council of the Reprimand or
incapacity preventing Court appoints an Judicature removal from office
the judge from carrying |investigating judge and
out his duties, breach of | then decides to send
his ethical duties the judge before the
disciplinary body
CZECH Breach of the The Minister for Disciplinary Court Reprimand,
REPUBLIC disciplinary rules laid Justice or the composed of five judges temporary
down in a Law of 2002 President of the appointed by a President | reduction in salary,
Court concerned or of a Court appointed suspension from
the President of the | by agreement with the |duties as president,
Supreme Court decide | Judicial Council fora | suspension from
to bring proceedings | period of three years, | duties as a judge
within two months of an appeal lies to the
becoming aware of Supreme Court.
the facts, which must
not have happened
more than two years
previously
ESTONIA Failure to follow Proceedings initiated | Disciplinary Committee of Warning,
procedures and any | by the President of the|  the Supreme Court reprimand, fine,
breach or conduct that | Supreme Court or the removal from
jeopardises confidence | Minister for Justice office (can only
in the judicial system be ordered by the
Supreme Court in
plenary assembly)
FINLAND No disciplinary
proceedings: also
minor offences (breach
of duty) may result in
criminal proceedings
FRANCE Breach of the duties Supreme Council of the From a simple
associated with his Judiciary, under the reprimand
post, dishonourable presidency of the First | recorded in the file
unscrupulous or President of the Court of | to removal from
undignified conduct Cassation office
GERMANY Breach of the duties Procedure The Federal Service Reprimand, fine,
defined in the Statutes, | administered by a Court, a Division of the | reduction in salary,
proceedings are very | special department | Federal Court of Justice | transfer to another
rarely brought composed of professional | post, removal from
judges appointed for life office
and other career judges
ICELAND A breach in discharge of | A complaint in writing | a) Committee on Judicial Admonition,

judicial functions

may be lodged before
the Committee on
Judicial Functions by
any person who has
suffered harm owing
to the conduct of a
judge. If found valid,
the judge is invited to

Functions composed of
three members appointed
by the Minister for Justice

(one proposed by the
Assembly of Icelandic
Judges and one proposed
by the Faculty of Law)
b) President of Court

personal opinion
(removal from
office only by
conclusions of
court proceedings
in a more serious
matters)

IRELAND There is only a procedure before Parliament for removal from office; it resembles the
impeachment procedure deriving from common law and is rarely used
ITALY Any breach of the duties Proceedings Disciplinary court
associated with his initiated by the composed of nine judges
post, public or private | Attorney General’s | who are members of the
conduct adversely representative at the | Supreme Council of the
affecting the confidence | Court of Cassation or | Judiciary elected by their
and prestige that a on application by the | peers; two of them must
judge and the judicial | Minister for Justice. | have been nominated by
institution must inspire |  The procedure is Parliament
(cases determined by | judicial in nature, with
the case-law) all the guarantees
provided by such a
procedure
JAPAN Court Organisation Law, | Stipulated in the Law Hearing by a court The disciplinary
Law for Impeachment | on Disciplinary Actions |  of a level higher than | procedure: Caution
of Judges and Law on | against Judges and | that to which the judge or fines / the
Disciplinary Actions | Law for Impeachment | concerned belongs in the |  impeachment
against Judges of Judges impeachment procedure procedure:
in which the most serious Dismissal
cases are handled,
hearing by the Court of
Impeachment made up of
Diet members.
LIECHTENSTEIN | Those laid down in the |No specific procedure, | Higher court in the case Reprimand,
Statutes of Officials of | similar to criminal of ordinary judges and temporary
the State procedure Supreme Court in the | reduction in salary,
case of higher judges dismissal
LITHUANIA Breach of judge’s The Judicial Council | Ethical and Disciplinary Reprimand or
duties, flagrant breach or the President | Committee of the Judicial | removal from office
of the law, failure of the Court may Council (composed of
to observe rules on initiate disciplinary judges — elected or
incompatibility proceedings appointed — and of
representatives of the
other Powers), which
refers the case to a
Court of Honour, which,
where it decides that a
judge is to be dismissed,
proposes that sanction
to the President or to
Parliament
LUXEMBOURG Article 155 of the Article 157 et seq. Article 156
Law on the Judicial
Organisation, wide
definition
MALTA Constitution. S. 971 of the Removal from office Removal from
Inability (physical or Constitution by the President on an office
mental) to carry out his | S. 8 of Act No. 41 of | address from Parliament
1944 (approved by two thirds
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MOLDOVA Premeditated breach of Disciplinary Disciplinary Board of the Observation,
the law in administering |  proceedings may supreme council of the | warning, dismissal
justice, disciplinary be brought by: the Judiciary
offence, public activity President of the
of a political nature, Supreme Court,
breach of the rules the President of the
on incompatibilities, Supreme Council
systematic or serious of the Judiciary,
breach of the Code of | any member of the
Conduct Supreme Council of
the Judiciary
NETHERLANDS In case of minor
breaches of duties or
rules of conduct by the
judge, the president
of the court can issue
awarning. It the
judge is convicted or
committing a crime and/
or is sentenced to a
prison sentence, if he
is declared bankrupt or
legally unfit and, more
generally, if he acts in
such a way that justice
or the confidence of
the judiciary is seriously
impaired, the Supreme
Court can suspend or
dismiss the judge
NORWAY A current Bill seeks A party, a witness | A committee composed Warning and
to put an end to the or a lawyer with a of two judges, one reprimand
practice whereby complaint about the | lawyer and two outsiders, |  only; removal
judges, like all senior | conduct of a judge all appointed by the from office, as
officials, are not in the exercise of Government provided for in the
subject to disciplinary | his duties may bring Constitution, for
proceedings the matter before grave and repeated

the Disciplinary
Committee — the
Committee’s decision
may be reviewed by
an ordinary court
composed of lay
judges

offences involves a
special procedure
provided for in the

Constitution

POLAND Breach of the dignity Closely resembles Different disciplinary Warning,
of his office, flagrant | criminal proceedings; | courts deal with matters |reprimand, removal
breach of the rules of proceedings are arising in the ordinary from post —
law, minor offences administered by | courts, the administrative | whether definitive
judges elected for | courts, the military courts |or merely be way of
the purpose, on and the Supreme Court: | transfer — removal
application by the | there are three judges at from office
Minister, the Supreme | first instance and seven
Court or any head of judges hear appeals
court, the National
Council of the
Judiciary or Prosecutor
elected himself; the
proceedings are held
in public and the judge
is defended by counsel
PORTUGAL Breach of professional | Provided forinthe | Supreme Council of the | Fine of between
duties, acts or omissions| Statutes of Judges | Judiciary; and appeal lies 5 days’ and
in the capacity of judge to the Supreme Court 90 days’
which are incompatible remuneration,
with the dignity essential transfer,
to the exercise of suspension for
judicial functions (in between 20 days
varying degrees, which and 240 days,
determine the sanction) compulsory
retirement, removal
from office
ROMANIA Professional misconduct | Proceedings initiated Supreme Council of Reprimand,
and conduct contrary by the Ministry, the Judiciary, then at | warning, reduction
to the interests of investigation carried last resort before the in salary, block
the service or to the | out by judges of the Supreme Court on promotion,
prestige of the judicial | same rank, defense transfer,
system (delays in provided by a judge suspension,
dealing with cases, removal from office
absence, acting in
the judge’s personal
interest, interference
in the work of judges,
breach of secrecy)
SLOVAK Breach of the The Minister of Justice Disciplinary Courts Admonition,
REPUBLIC disciplinary rules laid | or the President of the temporary
down in a Law of 2000 | Court concerned are reduction in salary,
or the consequences of | competent to initiate suspension,
a criminal conviction proceedings removal from office
SLOVENIA Very strict cases Proceedings on Disciplinary Court Transfer,
provided for by the the initiative of the | composed of one judge suspension of
Law on the Judicial | President of the Court, | of the Supreme Court as |  all promotion,
Organisation then application of | President and four judges | reduction in salary,
the ordinary criminal | representing the different | removal from office
procedure levels of courts
SWITZERLAND Switzerland is not concerned
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TURKEY

Failure to carry out
duties, misconduct,
insulting behaviour
in the course of
work, absence,
delays, time-wasting,
bringing the image of
justice into disrepute,
malfeasance, failure to
fulfil administrative and
ministerial duties

Dependingonthe | S
hierarchical level,

by the Minister, who
takes the initiative
for proceedings,
observance of the
rights of defence

Judges and Prosecutors

inspectors appointed | (which is also competent
for appointments and

upreme Council of the

career management)

reprimand, delay

on promotion,
withholding of
salary, compulsory
transfer, dismissal

Warning,

in and block

UKRAINE

Flagrant breach of
the law, failure to fulfil
duties as judge and
those duties which that
post imposes in the
judge’s private life

Disciplinary Committees

recommandation

to the High Council
on Justice that the
judge be removed

Reprimand or

from office

UNITED
KINGDOM

Particular serious
misconduct

Lord Chancellor and

On the initiative of the | By the Queen on address

the Lord Chief Justice | Parliament in the case of
the senior judiciary and

each case, no such steps

obtaining an independent
judicial report and without

of both Houses of

by the Lord Chancellor
in the case of the rest
of the judiciary (but in

would be taken without

the concurrence of the
Lord Chief Justice)

office (extremely

Removal from

rare)
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M. CrpacOypr, 19 sucromnaza 2002 poky KP€EC (2002) BucroBok Ne 3

KOHCYJIBTATUBHA PAJIA €BPONENCHKUX CY/I/IIB
(KPEC)

BHUCHOBOK Ne 3 (2002)
KoHcyabTaTHBHOI pa/ii €BPONEHCHKUX CY/I/IIB
1o yBaru Komirtery minictpiB Panu €ponu
PO MPHUHIUIM Ta MPABUJIA, SIKi PETryJIIOI0Th
npodeciiiHy NOBeIiHKY CYA/iB,
30KpeMa IMUTAHHS €TUKH, HECYMICHOI TOBE/IIHKHU Ta HEYTEPE?KEHOCTI



BucHoBok Ne 3 (2002)

1. KPEC miarorysana meit BucHoBOK Ha mmijicTaBi BiZINOBiziei gepKaB-
YJIeHIB Ha OIIMTYBaHHS, IiAroToBjieHe po6ouoio rpyno KPEC ta ekcrieprom
KP€EC 3 nporo nurarus manom [leni Cams (Dpaniis).

2. Ileit BucnoBok mictuTh nocusianig Ha BucnoBok KPEC Ne 1 (2001)
«IIpo cranmaptu He3aneKHOCTI CYZI0BOI BN Ta HE3MIHIOBAHOCTI CYTiB»,
ocobsmBo Ha mynkTH 13, 59, 60 Ta 71.

3. KP€EC, nig yac miaroroBku BrcHOBKY, B3s1a 10 yBarm HU3KY iHITNAX
JIOKYMEHTIB, 30KpeMa:
— Ocnosri npuxmmu OOH momo He3aneKHOCTI CYIOBUX OpraHiB
(1985 p.);
— Pekomenpariiio Ne (94) 12 Komitery minictpis Pagu €sponu «I1lomno
He3aJIEKHOCT], e(eKTUBHOCTI Ta POJIi CyUTiBY;
— E€BporeiichKy xaprito mpo cratyc cyaai (Paga €sporm, 1998 pik);
— Komekc cyamiBepkoi moBeninku ( BaHTamopchbKuil POEKT TOKyMeHTa ).
4. Ileit BucHOBOK OXOILIIOE Z{Bi OCHOBHI TEMHU:
— TIPUHIUATIN Ta TPABUJIA, SIKi PETYJIOIOTH TPOdeCiiiHy MOBEIHKY CY/IiB
Ta TPYHTYIOThCSI HA BU3HAYEHHI €TUYHWX IIPUHITUIIB 1 SKi MOBUHHI
BIIMOBIIATH BUCOKWM CTaHAapTaM Ta MOKYTh OYTH BKJOYEHI 10
TTOJIOKEHHSI TIPO CTaHAApTH TPOdeciiiHol TMOBEMIHKN, CKJIaJIeHOTO
camnmu cyasimu (A);
— NPUHIUIN Ta TPOIEAYPH, SIKI PEryJaiol0Th KPUMiHATIbHY, INBIJIbHY 1
JIMCIUILTIHAPHY BijnoBifaabuicts cyiB (b).
5. Y upomy konrtekcti KPEC posrisinysia muTanHs, HACKIIbKA TOBHO
iCHyIOUi TIpaBWJa Ta TPUHIUIINA BIiJNIOBI/IAIOTh 3acajlaM He3aJeXHOCTi H
HeyTepe/KeHOCTI CYIiB, y CBIT/I €BpoTeiichKkol KOHBEHIIT 3 TPaB JIIOANHH.

6. Takum ynnom, KPEC miparne vagaTy BiAMOBib HA TaKi TUTAHHS:
— Sxi crangaptv NOBeIiIHKY MOBUHHI 3aCTOCOBYBATUCS JIO CY/1iB?
— SxuM yHOM NOBUHHI (POPMYJTIOBATUCS CTAHIAPTH MOBEIIHKH?

— IITo BigbyBacTbcss B pasi NPUTATHEHHSI CYAMIB 10 KPUMIHAJIbHOI,
IIUBLJIBHOI TA AUCITATITIHAPHOI BiZITTOBITATBHOCTI?

7. KPEC BBaskag, 110 BiMOBIi/li HA I1i MUTAHHSA CHIPUSATUMYTh BUKOHAHHIO
PamkoBoro riio6aabHOro IulaHy aiii mag cyamis y €Bporii, 0co6JIUBO
B YACTHMHI POS3IIsALY HPIOPUTETHUX TeM CTOCOBHO IIpaB Ta 0OOB g3KiB,
npodeciiinoi noseminku Ta ernku (auB. JJokyment Ne CCJE (2001) 24,

I Tokyment 6yJsio neperssinyto B mucronani 2002 poky i B pesyasrati 6y/10 1puiiHATO
Banranopebki npunnunu noseginku cyanis. KPEC ne posrigpana ui [Ipuniumnm.
V TosicuioBanbhiil 3anucii go Ipuniunis BigsHaueno suecok pobouoi rpynu KPEC,
sika npatoBasia B uepsti 2002 poky.
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LokymeHTn KOHCYIbTatTnBHOI paam eBpONeriCbKux cyaaiB

Honarok A, yactuna I1I B), ta Bizicniae B 11boMy KOHTEKCTI /10 BUCHOBKIB Y
nyHkTax 49, 50, 75, 76 ta 77 HuKUe.

A. CTAHIAPTU ITIOBEJAIHKU CYIAIB

8. ETuuni acnekTu noBemiHKU CyAiB Tpeba IIpoaHali3yBaTh 3 AEKiIbKOX
npuunH. MeTtonu, SIKi BUKOPUCTOBYIOTHCS JIJISI BUPIIEHHS CIIOPIB, MAKOTh
3aBXKAM BUKJIMKATU A0BipYy. [loBHOBaxkeHHs, IO HafaHi CyAIdIM, TiCHO
MOB’sI3aHi 3 IIHHOCTSMU MPABOCY/IS, ClIpaBeIuBoCTi Ta cBoboau. CraH-
JlapTU TOBEAIHKHU, SKi 3aCTOCOBYIOTBCA /O CYAJiB, BUILIMBAIOTH 3 ITUX
IIHHOCTEM 1 € TIepelyMOBaMHU JIOBIPH [0 3/1ICHEHHS TIPABOCY/ISL.

9. /loBipa /10 Cy/IOBOi CUCTEMU € HAJ[3BUYANHO BAa)KJIUBOIO B KOHTEKCTI
Bee GibLIol robastizanii copis Ta 3pOCTaHHs AOCTYILY O CYAOBUX PillleHb.
Takoxx y mepskaBi, IO KepPyETHCS BEPXOBEHCTBOM IIPaBa, T'POMAJICHKICTh
OYiKy€ TPUUHATTS 3arajbHUX ITIPUHIMINB, sKi BiAIOBigaan 6 BHUMOram
CIIPaBEJIMBOTO CyIy Ta 3abe3euyBajin 6 0CHOBOMOJOKHI paBa. OG0B’ I3KH,
MOKJIajIeHi Ha CY/IiB, MalOTh BUSHAYATUCS TAaKUM YHHOM, 1100 TapaHTyBaTH
HeyTepe/KeHICTh Cy//IiB Ta iXHIO e()eKTUBHY JliSITTbHICTD.

1) Axi cmandapmu nosedinku nosunni 3acmocosyeamucs 00 cyooie?

10. Byap-axuii anasiz TpaBuI MOAO PETYJIIOBAHHS TPOMECIHHUX BUMOT
JIO CY/UIIB TIOBUHEH MICTUTH PO3TJISL/L PUHIIUIIB Ta IiJIei, sIKi 11i mpaBuJia
3YMOBJTIOIOTb.

11. fdxi 6 MeToau He BUKOPUCTOBYBAIKMCS Ui A0OOPY H IATOTOBKU
CY/IIB Ta sIKOt0 O MIMPOKOW He Oysu iXHI TIOBHOBAKEHHS, CY/UI HajiJeH]
BJIAJIOI0 Ta TPAIIOITh Y cdepax, sSIKi TOPKAIOTbCI €aMOi CYTi JIIOJChKOTO
&KUTTs. HellomaBHe M0CTiKEeHHsT BKAa3y€ Ha Te, 110 3 YCiX MyOIiuHIX YCTaHOB
y €BPONEHCHKUX KpaiHax Haiibinbime 3MmiHumacs, Ma0yTh, came CyI0Ba
cucrema’®. YIpoJoBK OCTAHHIX POKIB JI€MOKPATHYHI CYCITJIbCTBA BUCYBAJIH
BCe 3POCTAOYi BUMOTH JI0 CYNOBUX CHUCTEM. 3JPOCTaHHS IJIIOPAJIi3My B
CYCITIJIBCTBAX IIPU3BOIUTD 10 TOTO, 1110 KOJKHA COIliaibHa IPYIa HAMAra€TbCs
3100y TH BU3HaHHSI a0 3aXKCT, SIKI BOHA He 3aB3K1 0TpuMye€. Xoua modynoBa
JIEMOKPATUYHUX CYCIIIbCTB 3a3Hasa 3HAUHUX 3MiH, HAIliOHAJIbHI BIIMIHHOCT1
He 3HUKAIOTh. 3arajJibHOBIIOMUM € Te, 1[0 CXi[IHOEBPOTIEHCHKI KpaiHW, SKi
BIZIXO/ATH BiJl aBTOPUTAPHUX PEKUMIB, yOAualOTh y MpaBi Ta TPaBOCY/I
3a0e3MeyeHHs JEriTUMHOCTI, sIKa € He3aMiHHOIO A/ BimOyA0BM JeMOKpATii.
Y rakumx KpaiHax Oijbir, HiXK JeiHge, CyJoBa CHCTEMa HAMara€ThCs
YTBEPAUTUCH MO0 IHIMMX OpraHiB ImyO6JiyHol Biaagu depe3 (QYHKIIIO
CY/JI0OBOTO KOHTPOJIIO.

2 Robert Ph., Cottino A. (ed.). Les mutations de la justice. Comparaisons européennes. —
Harmattan, 2001.
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12. TloBHOBaskeHHST, HAJIAH1 CY/JISIM, PETYJTIOI0THCS He TIIBKU BHYTPINITHIM
[IPaBOM, SKe € BOJIeBUSBJICHHSAM Hallii, ajle i NPUHIMUIIAMU MiKHAPOAHOIO
mpaBa Ta I[PaBOCY/JS, IO BU3HAIOTHCSA CYYaCHUMM JI€MOKPATUYHUMMU
CYCIIJIbCTBAMU.

13. IloBHOBa)KE€HHS HAZAIOTHCS 3 METOIO TAPAHTYBAHHS CYIISIM MOKJIIH-
BOCTI 3IMCHIOBATH IIPABOCY/S, 3aCTOCOBYIOUM 3aKOH Ta 3a0e3Iedyiodn
KOKHIN JIIOMHI CHPOMOXKHICTD KOPHUCTYBAaTHUCS CBOIMM IIpaBaMH Ta
iHTEepecaMHu, sIKi TPaBOMIPHO HaJslesKaTh il 1 skux BoHa OyJjia abo Moxe OyTh
HecIpaBe/TnBO M030aBJIeHa.

14. IIs Mera 3Halilma cBO€ BimoOpakeHHS B cT. 6 €BporeiicbKoi
KOHBEHIi 3 TpaB JIOAWHU, SIKA, 3 TOYKHU 30py OCi6, 10 3BEPTAIOTHCS [0
OpraHiB CYI0BOI BJIajin, BKA3Y€ Ha Te, [0 «KONCEH MAE NPABO HA CRPABEONUBUIL
i ny6aiunutl poseasnd 1ozo cnpasu Ynpooosic PO3YMHOZ0 CMPOKY HE3ALENCHUM
i Gescmopownin cydom, ecmanosienum 3axonom». He saxpimumooun
HeoOMeKeHUX MOBHOBa)keHb CyiiB, KoHBeHIlisT BKasye Ha rapanTil s
YYaCHUKIB CY/ZIOBOTO TPOBA/KEHHS Ta BU3HAYAE€ TPUHITUIHN, Ha SKUX
[PYHTYIOThCST OG0B SI3KY CY/IIi: He3aJIeKHICTh Ta HEYIIePEIKEHICTb.

15. YIpomoBK OCTaHHIX POKiB OyJI0 BU3HAHO HEOOXIIHICTH MOCHJIUTH
rapaHTii CyZoBOI He3aJeKHOCTI Ta HeynepeKeHocTi; OyJI0 CTBOPEHO
He3aJIe)KHI OpraHu [IIsl 3aXUCTY CYZOBOI CHCTEMHU BiJI CTOPOHHBOTO
BTpyYaHHs; 3HaueHHs CBPOIEHCbKOT KOHBEHI 3 IIpaB JIOAWHU 3POCJIO
Ta OyJ10 BigoOpaskeHno y mpakTuili €BpoIeiicbKOro Cyay 3 Ipas JIOIUHH B
CrpacOypai Ta HAI[lOHAJILHUX CY/IiB.

16. HeszasexHicTh Cy/UIiB € OCHOBOTIOJIOKHUM TIPUHITUIIOM Ta TPABOM
TPOMA/ISTH KOJKHOI JIepsKaBy, y TOMY UHCJIL caMUX CyAAiB. TyT € aBa acexTH:
iHcTUTYniliHMA Ta iHAuBigyampHmit. CydyacHa JeMOKpaTHYHA JepskaBa
Ma€ TPYHTYBAaTHUCh HA PO3MOJLII Jep:KaBHOI Biaaau. KoxkeH cyais MOBUHEH
poGUTH BCe I OXOPOHM HE3aJIeKHOCTI CYAIIB K HAa iHCTUTYIIHHOMY,
Tak 1 Ha iHguBiZyanpHOMY piBHAX. OOIPYHTYBaHHS TaKOl He3aleKHOCTI
Oymno merampHo BukiagzeHo y Bucmosky KPEC Ne 1 (2001), mymkrax
10-13. dAx 3asnavasocd B 1IbOMY BUCHOBKY, He3aJIeKHICTb HEPO3PUBHO
MOB’sI3aHA Ta € MepelyMOBOIO HEYIIePe/UKEHOCTI CY/, IKa € BU3HAYAIBHOIO
JUist 10OPOYECHOI CY/I0BOI CUCTEMU Ta Uit JOBIpH, KOTPY CyAU MOBWHHI
BUKJIUKATH B IEMOKPATUIHOMY CYCITiJTbCTBI.

17. Crartst 2 «OCHOBHUX TPUHITUTIB HE3JICKHOCTI CYIOBUX OPTaHiB»,
pospobsiernx OOH y 1985 porii, nependayae, 1Mo «Cyau BUPILIYIOTH CIIPABU
6€e3CTOPOHHBO, CIIMPAIOUNCH Ha (haKTH Ta BiAIOBIHO 10 3aKOHY, 6€3 Oy/Ib-IKUX
00OMesKeHb, HEIIPABOMIPHOTO BILIMUBY, IPUMYCY, THCKY, II0rpo3 a0 BTPydYaHHS,
IPSIMOTO YU OIOCEPEIKOBAHOIO, 3 6OKY OyAb-KOro Ta 3 OyIb-sIKOI IPHMYMHI».
BianosigHo 10 crarti 8 cyyli «[MOBUHHI 3aBXK/IM TOBOIUTUCST TAKUM YHHOM,
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o6 36epiraTyi TIAHICTh CBOEI MOCAAM, a TaKOK HeyIlepeiKeHiCTh 1 Hesa-
JIEKHICTD CYZIOBOI BJIA/IN».

18. ¥ cBoiit Pexomenparitii Ne (94) 12 «IIlono nezanexuocti, ehekTun-
Hocti Ta poui cynmiB» (Ipuniun 1.2.d) Kowmiter minictpis Pagu €sponn
BU3HAYUB, 1[0 <«Cy[Ji MOBUHHI Marh HeOOMEKeHY CBOGOIY BUPILIyBaTh
cripaBu Ge3CTOPOHHBO, BiAMOBIHO 10 CBOTO CYMJIIHHS Ta TIIyMadeHHsT (DaKTiB
3TiJIHO 3 YUHHUMU [IPABOBUMU HOPMaMU».

19. €sporeiicbka Xaprist Ipo cTaTyc CyiB mepeadadae, mo 3aKoH s
Cy//iB TIOBUHEH TapaHTyBaTH HeyIepe/KeHICTb, sIKOi YJieHW CYyCIHiTbCTBA
MaIloTh IpaBo ouikyBatu Bix cymiiB (myHkT 1.1). KPEC nosnictio migTpumye
11e TOJI0KeHHsT XapTii.

20. HeymnepemxeHicTh BU3HAUa€Thcd EBPONENHCHKUM CYZOM 3 TIPaB
JUOAMHU BIJIOBIZHO 110 cy6d ekmusnozo NiAXonLy, SKUI BpaxoBye€ ocobucre
nepekoHanHs abo IHTepecu KOHKPETHOrO CYAZL B IIeBHiil cUTyallii, a TaKOoXK
BIZINOBIZIHO 0 00’€KMu6H020 KPUTEPIIO, SAKUII Ma€ IIATBEPAMTH, Y HalaB
CYZUIS TapaHTil, IOCTATHI IS YCYHEHHsT OY/Ib-sIKOTO ITPABOMIPHOTO CYMHIBY
111010 1010 6e3CTOPOHHOCTIS.

21. Cyaai noBuHHI 3a BCiX 00CTaBUH isITH 0E3CTOPOHHBO 3 THUM, LI00
3a0e3IeYNTH BiZICYTHICTh NPABOMIPHUX IACTAaB y TPOMAISIH IiA03pHOBaTH
iX B ymepempKeHocTi. Y 1[bOMY BiIHONIEHHI HEYIePeIKeHICTh TIOBUHHA Oy TH
OUYEBU/THOIO 5K TTi/T 9aC BUKOHAHHSA CY/I/ICIO CY/I0OBUX (DYHKITIH, TaK i iHIINX .

a. Heynepe/xeHicth Ta moBeliHKa CY/UIiB Il YaC BUKOHAHHSI CBOIX
cyaoBuXx yHKILii

22. CycnisbHa J0Bipa Ta TioBara /10 CY/ZIOBOI BJIa[i € TapaHTisSIMU
eexTUBHOCTI Cy/MOBOI CHUCTEMU: TOBEMIHKA CYMIB Yy IXHIN mpodeciitHiit
JUSTBHOCTI,  3PO3YMIJIO, PO3IVISIAETBCS TPOMAJACHKICTIO sIK  HeoOXigHa
CKJIa/IOBA JIOBIpH JI0 CY/UiB.

23. Cyai, TakKuM YMHOM, IOBUHHI BUKOHYBATHU CBOI 000B’ 13K, YHUKAIOUH
(aBopuTH3MY Ta TPOABIB yIepelKEeHOCTI 4u cuMmmaTii. BoHW MOBUHHI
NpUiMaTH pillieHHst, 6epydn 10 yBaru TUIBKU Te, [0 He BUXOAUTH 32 PAMKU
3aCTOCYBaHHs IIPUHIUIIB BepxoBeHCTBa Ipasa. [loku cymii posrisjgaoTb
cripaBy abo roTYIOThCs /10 ii PO3TJIsA/LY, BOHM HE TIOBMHHI CBiZIOMO HajaBaTh
Gy/Ib-IKi KOMEHTapi, sIKi MOKYTb PO3TIISIATHCS SIK TOMEPEIHE BUHECCHHS
pitieHHsI, a0 SIKi MOJKYTh BIIMHYTH Ha CIIPABEJIUBICTD CYZIOBOTO PO3TIISIILY.
BoHU TIOBUHHI JIEMOHCTPYBATH OJHAKOBO HEOOXIIHY yBary CTOCOBHO BCiX

3 us., nanpuknas, pimenus y cupasi iepcak (Piersack) sin 1 sxostus 1982 poky, Cepist
A 53, mynxr 30; pimenns y cnpasi e Ky66ep (De Cubber) Bin 26 xostis 1984 poky,
Cepist A 86, mynkr 24; pimenns y cpasi Jemikoui (Demicoli) Bin 27 ceprinst 1991 poky,
Cepist A 210, mynkt 40; pimenns y crpasi Ceitnr-Mapi (Sainte-Marie), Bin 16 rpyans
1992 poxky, Cepist A 253-A, nyHkr 34.
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oci6 (cTopiH, CBiAKIB, aBOKATIB TOIO) (€3 PO3PI3HEHHS, B OCHOBI SIKOIO
MOKYTb OyTH He3aKOHHI IIiZicTaBu ab0 HeHaJlesKHe BUKOHAHHS CYALIBCHKUX
¢dyukiiit. Cyi Takosk TOBMHHI MiK/IyBaTHCs, o0 ixHs npodeciiinicTs Gymna
OUYEBUIHOIO TTi/T YaC BUKOHAHHSA HUMU CBOIX (DYHKITii.

24, Cymmi TakoX TIOBUHHI BWKOHYBaTH CBOi (DYHKIII, Kepylounch
NPUHIIMIIOM PiBHOIIPABHOTO CTABJEHHSI 0 CTOPiH, YHUKAKOUYH Oy/Ib-sIKOI
yIepeaKeHocTi 200 Oyab-aKOi AUCKPUMIHALLIL, TiATPUMYIOUN PiBHOBArY MixK
CTOPOHAMU Ta 3a0€311e4yI0YH CIIPABEAJNBUN PO3IJISI CIIPABU JJIsE KOKHOT 31
CTOPIH.

25. EdbextuBHicTb CYIOBOI CHCTEMY TAKOK BUMATAE Bifl CYI/IiB BUCOKOTO
piBHs mpodeciiiHoi obisHarocti. Cyaai MOBUHHI 3a0e3euyBaTH BUCOKHIA
piBeHb podeciiiHol KOMIIETEHTHOCTI IUIIXOM 0(a30BOI IArOTOBKH Ta
[OJIAJIBINIOrO HaBYaHHS, 1110 3a0e311eYrTh IM HaJle;KHY KBastiikariio.

26. Cyzi TakoK MOBUHHI BUKOHYBATH CBOI (DYHKITiT CTAPAHHO Ta B PO3YMHI
cTpoku. JIist 11boro, 3BicHO, BOHU MOBMHHI OyTH 3a0e3redeHi HeoOXiHUMM
NPUMILIEHHAMY, OOJIalHAHHIM Ta MOMIYHMKAMU. 3a TaKUX YMOB CYIJIi
HOBUHHI CB1JOMO BUKOHYBaTH CBOI 000B’A3KHU 3rigHO 3 yHKTOM 1 cTarTi 6
€BporencbKol KOHBEHIT 3 TpaB JIOAWHKW, MalOud Ha METi NPUIHATTS
pillieHHsT B PO3YMHI CTPOKH.

b. HeynepeaskeHicTb Ta MOBEiHKA CY/IiB 11032 CyI0M

27. Cynni e noBuHHI GyTH 130JbOBAHI BiJl CyCHINbCTBA, B IKOMY BOHU
JKUBYTD, OCKIJIBKM CYZIOBa CHUCTEMa MOXKe TUIbKU TOAI (PYHKI[IOHYBaTH
HaJIe;KHUM YMHOM, KOJIU CY/II He BTPAYalOTh 3B’ 3Ky 3 JKUTTSIM CYCITIJIbCTBA.
Bisnbiie Toro, cymui, Oyaydn rpoMajissHaMu, MalOTh OCHOBOIIOJIOJKHI ITpaBa
Ta cBoOOM, SAKI 3axulleHi, 30KkpeMa, CBpPOIEHCHKOI0 KOHBEHIEIO 3 IIpaB
JoauHu (cBo0OAA LYMKH, pesiirii Toino). TAKMM Y4UHOM, BOHU MOKYThb BI/ILHO
3aiiMaTrcs mo3anpodeciiiHoo AiSIbHICTIO HA BJACHUN PO3CYIL.

28. Tum He MeHIIe, 1 [iSTBHICTD MOXKE CTAaHOBUTU 3arpo3dy IXHIN
HeyTepe/KeHOCTI Ta iHOI HaBiTh IXHIM He3asexxHocTi. ToMy ciiji ypiBHO-
BAKUTH y4aCTh CYAAIB Y KUTTI CYCILIbCTBA Ta BUMOTY OyTH G€3CTOPOHHIMU
i HesaJe;KHUMM IIPU BUKOHAHHI CBOIX 000B’s3KiB. Bsaraji, saBxiau ciif
CTaBUTHU TUTAHHS, YA B TIEBHOMY COIIQJIbHOMY KOHTEKCTi Ta 3 TOUKH 30pYy
PO3CyLITUBOTO, TOTH(OPMOBAHOTO CIIOCTEPITAYa He 3aMAEThCS CYI/IS JTisb-
HicTIO, siKa MorjIa 6 00’'€KTUBHO MifZaBaTy PU3UKY HOro He3aiexkHicTh abo
HeyTepe/KeHiCTh.

29. Cyai MOBUHHI TiZIHO TOBOAUTH cebe y CBOEMY MPUBATHOMY JKHTTI.
3 orJsAMy Ha Pi3HOMAHITTS KYJBTYPHOTO JKUTTS B Jlep:KaBaX — 4YJeHaxX
Pagun €Bpornm Ta mocTiHHUIA PO3BUTOK MOPAJBHUX I[IHHOCTEH CTaHAApTH
MOBEIIHKY CY/I/IiB Y IPUBATHOMY KUTTi HEMOKJINBO BUKJIACTH HAJI3BUYAITHO
touyHo. KPEC 3a0x04ye yTBOPEHHS B paMKaX CYZIOBOI CUCTEMH OJHOTO YU
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Gisbiiie opratis abo ocib, 10 BUKOHYBaau O KOHCYJIBTaTHBHI U mopamdi
dysxkuii Ta 6ynu 6 AOCTYIHUMU [JisE CYAIiB, KOJM B HUX BUHUKAE CYMHIB
I0/I0 CYMIiCHOCTI IXHbOI TPUBATHOI JiSLIBHOCTI 3i cTaTycoM cyui. HasBHicTh
TakuX opradis abo oci6 Morya 6 CTUMYJIIOBATU OOrOBOPEHH: B MEKaX OPraHiB
CyZIOBOI BJAJW 3MICTy Ta BaKJIMBOCTI MPaBWJ eTUKU. Po3riasganoyn aBa
MOKJINBUX BapiaHTH, MoAiOHI opranu abo 0cobu MOTJu 6 IisITH 111 erioto abo
Bepxosroro Cyuy, abo 00’eanatb cyauis. i oprasu un ocobu B Oy/Ib-TKOMY
BUIAJKY MMOBUHHI OYTH BiJOKPEMJIEHUMH Bijl IHCTUTYIIIiA, SIKi BiAMOBIZAIOTH
3a 3aCTOCYBAaHHS JIUCIUTIIIIHAPHUX CAHKIIIH, Ta TTOBUHHI MaTH 1HIII, BiZIMiHHI
iJtl iAIbHOCTI.

30. YyacTp cyIiB y MOJMITUUHIN iSITBHOCTI CTBOPIOE JIOCUTHh CEPHO3HI
npobeMu. 3BUYANHO, CYAl 3aJUMIAIOTHCS TPOMAASHAME Ta IMOBUHHI
MaTU TPaBO Ha peasisalfiio CBOIX TOJJITUYHUX IIpaB, AKi TapaHTOBaHI
BciM rpomazstHaM. OJHAK 3 TOUYKU 30py 3abe3leueHHsT CIIPABEIJIUBOTO
CYZIOBOTO PO3IJISALY Ta IIPAaBOMIPHUX CYCIIJIBHUX OYiKYBaHb Cy//li [IOBUHHI
YTPUMYBATHUCS Bifl BEIEHHS MYOJIIUHOI TTOMITHYHOT MiSITLHOCTI. Y IESTKUX
JepsKaBax 1eft MpUHITAIT BKIIOYEHO /10 AUCIUTITIHAPHUX TPABUJI, a Oy /Ib-sKa
[OBE/iHKA, KA CyllepeuynTh 000B SI3KY CYAJl BUABJIATH BPIBHOBAsKEHICTh,
mignsgrae cankiii. Takox 4iTKO BU3HAYeHO, IO OOOB'SI3KM CYAMIL € Hecy-
MiCHUMH 3 JIETKUMU ITOJII THIHUMU TT0caiaMu (y HalllOHAJTbHOMY TTapJIaMeHT,
€spoireiicbkoMy mapjaMenTi abo MicleBUX pajax ), iHo/i HaBiTh YOJIOBIKOBI
a0 Apy:KIHI cyl 3a00poHeHo 06iliMaTH MOAIOHI mocaan.

31. Oxpim TOTO, HEOOXITHO POSTISIATH W TOPEUHICTh YUACTi CYITIB ¥
MyOMYHUX [UCKYCISX MOJITUYHOTO 3MICTY. 3 METO 30epeKeHHs MOBiph
CYCIIJTBCTBA JI0 CY/IOBOI CUCTEMU CY/I/Ii He TOBUHHI MiI/IaBATUCS MO TUIHUM
HaraJKaM, ajpke 1e € HECyMICHUM 3 HEUTPAJbHICTIO, SIKa BUMAra€ThCs Bif
MIPaBOCY/IIS.

32. Yuratoum Bignosiai Ha onutyBanug KPEC, ckiamaeThcst BpakeHHsI,
0 B HeAKUX KpaiHax J[ie oOMeKyBaJbHMU IHAXiZ 70 ydacTi cynamis y
HOJIITUYHIN TiSJIbHOCTI.

33. O6rosopenns B pamkax KPEC nokasanu HeoOXiHICTh TOTPUMAHHS
GasaHcy MiK MPAaBOM CYJUIIB Ha CBOOOMY JYMKU, BUPAsKEHHST MOTJISA/IB Ta
BUMOTOI0 HeHTpasbHOCTI. TAKMM YMHOM, CYAISIM HeOOXiIHO, HAaBITh SKIIO
iXHE WIEHCTBO B MOJITHYHIH 1apTii a6o yyacTb y myOIiqHUX AUCKYCIsX 010
OCHOBHUX MPOGJIEM Y CYCITIbCTBI HEMOKJINBO 3a60POHUTH, YTPUMYBATHCS
Biji OyIb-sIKOI IOJIITUYHOI AiSJIBHOCTI, 1[0 IiAPUBAE IXHIO He3aIeKHICTh ab0
3arpoxye IXHill HeyTepeI:KeHOCTi.

34. Tlpore cynaam Mac OyTU JO3BOJEHO OpaTH y4acTh Y MHCKYCIsX,
SIKI CTOCYIOThCS HalioHaJAbHOI cyzoBoi mnouituku. Coijg nepeabayutu
MOXKJIUBICTh TPOBECHHS KOHCYJBTAIN i3 CyAAsSMU Ta IXHIO aKTUBHY
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y4acTh y Po3pobIli 3aKOHOMABCTBA MO0 IXHBOTO CTATyCy Ta, 3aTajioM,
(yHkmionyBanus cy/0Boi cucteMu. 3 I[bOTO MMUTAHHS BUILIMBAE U iHIIIE:
I MOKYTbh CYAJi MPUETHYBATHUCS 10 MPOMCIITOK. 3TiHO 3 IXHIM ITpaBoM
Ha CcBOOO/ly BUPAKEHHS IMOTJISIIIB Ta JYMKU, Cy/JIi MOXKYTh peasizyBaTtu
PaBO TPUEAHYBATUCS 10 TPOGCIiIoK (cBoOOAa 00’ €IHAHD), XOUa MOKYTh
icHyBaTH 0OMEKEHHSI CTOCOBHO IXHBOTO TIpaBa ydyacTi y cTpailkax.

35. HismbHicTh y iHIMX cdepax Aa€e CyiisiM MOKJIUBICTb PO3IIMPHUTH
CBiil cBiTOMISAA Ta YCBIAOMHUTH IPOOJIEMH, IO ICHYIOTH Y CYCIILJIBCTBI.
Ile momoBHIOBATHME 3HAHHS, OTPUMAHI CYMISAMU Mijg Yac PoGOTH B CY/II.
3 xpyroro GoOKy, 1ie TArHe 3a o000 IEBHI J0CTATHBO CEPHO3HI PUSUKU: I
JUSITBHICTD MOYKE BH/IABATHCS TAKOIO, IO CyNePeYnTh MPUHIUILY PO3TIOIITY
BJIaJIM, i TAKOIO, 1[0 MOsKE MOCAAOUTH CYCIIiIbHE CIPUITHATTS He3aJesKHOCTI
11 HeymepesKeHOCT1 CY .

36. [luranns 3amydeHHs Cy/JliB 0 AeSIKUX BUIIB YPSI0BOI MiSITbHOCTI,
HalpuKJaal, pobora B cekperapiari yu amapari Minictpa (cabinet mini-
stériel), Tarue 3a co6010 0cobBi npobaemu. Hilo He MosKe mepentkouTH
cyami3aificHoBaT (DYHKITIT B aMiHICTPATUBHOMY ITiIPO3/IiJIi MiHiCTEPCTBA
(HanmpuK/IaZ, y AenapTaMeHTi HUBIIBHOTO a00 KPUMIHAJIBHOIO 3aKOHO-
JlaBCTBA MiHICTepCTBA IOCTUIIi); OAHAK BUMAJOK, KOJU CYIIS CTa€
IITATHAM TIPAIliBHUKOM CeKpeTapiaTy MiHICTpa, € fAenikaTHinmuM. MiricTpu
MOKYTb KOTO 3aBTO/HO IPHU3HAYATH Ha I0CAAU Y CBOI ceKperapiaTy,
poTe, TICHO CHIiBIPAIIOIOYM 3 MIiHICTPOM, TakKi CHiBPOOITHUKH ITIEBHOIO
Mipoio GepyTh y4acTh y HOro moJiTH4Hii AisgibHOCTI. 3a Takux 00CTaBUH
nepen 3aHATTAM CYIEI0 TOCAAu B ceKkpeTapiaTi MiHiCTpa, HaWKpaiie
6ys10 6 OTPUMATH BUCHOBOK BiJl HE3aJIe)KHOTO OPTaHy, BiAMOBIAJIbHOTO 32
NPU3HAYEHHST CY/JIiB, Y AKOMY Tlell OpraH BUsHauaB Ou TpaBuJIa MOBEiHKH
CY/TL 17151 KOSKHOI OKPEeMOi CUTYaIllii.

c. Heynepem:xenicts Ta inmi Buau npodeciiiHoi aisibHOCTI Cy1iB?

37. OcobuuBuii XapakTep CYAIIBCBKOI [isITBHOCTI Ta HEOOXigHICTh
30epesKeHHsT [oBark [0 II0CAAW CYIAI Ta 3aXUCTy CYAIIB BiJ YCIIAKUX
BUJIIB TUCKY O3HAYAE, 10 CY/Ii OBUHHI MOBOAUTUCS B TaKWil c1iocid, mob
YHUKaTH KOHMIIIKTY iHTepeciB abo IepeBuIileHH s CIyKO0BUX TIOBHOBAsKEHb.
Ile Bumarae Bix CyAmiB HEOOXIZHOCTI yTpUMyBaTUCS Bix OyIb-IKOrO BULY
npodeciiiHol AisIbHOCTI, 1110 MOKe BiBOIIKATH iX Bi/l BUKOHAHHS 000B’I3KiB
cyzi abo IIPU3BOAKMTH JI0 YIIEPEIKEHOI0 BUKOHAHHS HUMU CBOIX 000B'A3KiB.
Y nmesxux Kpainax BU/U [iSIBHOCTI, 10 € HECYMiCHUMU 3 (DYHKITISAMU CYII,

4 JletasibHe BUBYEHHS necymicHocti uB.: [oBiomsenns Kau-I1I'epa Arrenona, npen-
craBjeHe Ha ceMinapi Pagu €Bpornu 3 muTanb 3aKoHy 1po cratyc cyanis (M. byxapecr,
19-21 6epesns 1997 poxy), Ta [osinomuenns [T’epa Kopuio, npescrasiene Ha cemina-
pi Pagu €Bponu 3 muTanb 3akoHy 1po craryc cyamiB (M. Kummnis, 18—19 Bepecns
1997 poky).
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YiTKO BM3HAYeHi 3aKOHOM IIPO CTATyC CYJIJiB, a IpeJcTaBHUKAM CyA0BOI
cucTteMu 3a00pPOHSIEThCS 3AilicHIOBaTH OyAb-sKy iHIIy mpodeciiiny abo
OTITauyBaHy [isSIbHICTh. BUHATKAMYU € HaBYabHA, TOCITITHUITHKA, HAYKOBA,
JiitepatypHa abo MUCTEIbKA iSIbHICTb.

38. PisHi kpaiHu BUPINIYIOTh MUTAHHSI HECYMICHUX BU/B JiSJIBHOCTI
HEOZHAKOBO (KOPOTKHUI OTJIsil MICTUTBCS B JI0OJATKY) Ta 1epeabadaiorTb Horo
HEOJTHAKOBE PETYJIOBAHHS, X0Ua B KO)KHOMY BHUITQJIKy OCHOBHUM 3aBJIaHHSIM
€ YHUKHYTH 1100y/10BU OYy/Ib-IKUX HE3I0JIAHHUX 0Oap’epiB MK CyJISIMU Ta
CYCTITbCTBOM.

39. KP€EC BBaxkae, mo mnpasuia mpodeciiiHol TOBEIIHKN TOBUHHI
BUMAaraty BiJl CYI/iB YHUKATH OYAb-AKUX BUMAIB MisTLHOCTI, sIKi MOTJIH O
KOMIIPOMETYBATH T1IHICTH IXHBO1 TOCA/IU, & TAKOXK MIITPUMYBATU CYCITIIbHY
JIOBIPY /10 CUCTEMU TTPABOCY/I/S MITISIXOM 3MEHTITIeHHST PU3WKIB BHHUKHEHHS
KOH(MIIKTY iHTepeciB. I3 1i€l0 MeTOI0 BOHM TOBUHHI yTPUMYBATHUCS BiJl
JOAAaTKOBOI mpodeciiiHol misbHOCTI, sika Moraa 6 oOMeKyBaTH IXHIO
cBOOO/ly Ta HECTH 3arpo3y iXHiil HeylepemKeHOCTi. Y 1IbOMY KOHTEKCTi
KPEC cxBanoe nosnoxenns €Bporeicbkol Xaprii Npo craryc CyAAiB,
3TiZIHO 3 AKUMU cBOOOA CY /I MO0 3IICHEHHS JisIbHOCTI 11032 MEsKaMu
CYZIOBOTO MaHJATy <«He MOBWHHA OOMEKYBATHUCS JO THUX Mip, MOKW TaKa
CTOPOHHS [isIJIBHICTh HE CTA€ HECYMICHOIO 3 BipOIO B HeyIlepeKeHicTh abo
He3aJIeKHICTh cyi, a0 3 HOro TOTOBHICTIO CYMJITHHO Ta B PO3YMHITI CTPOK
posrsaaty cpaBuy» (MMyHKT 4.2). EBpornelicbKa XapTist TAKOK BUSHAE TTPABO
CYAMIIB BCTYNaTH /10 MPoQeciiHNX OpraHisalliii Ta mpaBo BUCJIOBIOBATH
CBOIO TOUKY 30py (TIyHKT 1.7) 3 METOI0O YHUKHEHHST «HA/IMiPHOI JKOPCTKOCTI
HETHYYKOCTI», IKa MO’Ke TPU3BECTH [0 BAHUKHEHHST 6ap’€piB MisK CyCITib-
CTBOM Ta caMuUMU cyaaaMu (IyHKT 4.3). PazoM 3 TuM BaxkIuBo, 100 Cyaai
MPOIOBKYBAJIN TIPUCBSIUYBATH OLIBINY YaCTHHY CBOTO POOOYOTO dYacy
3IIMCHEHHIO CBOIX CYAAIBCHKUX OOOB'SI3KIB, y TOMY YMCJI CYIYTHIX BUIIB
JISTBHOCTI, Ta 11100 BOHU HE MaJIi HaMipy MPUCBSIYyBATH HAJIMIPHY yBary
103aCy/I0OBUM BU/IAM JIisITBHOCTI. 3BUYANHO 3K, iCHYE TIBUIIIEHUN PUZUK TOTO,
1110 OCTAHHIM BUJIaM iSTTBHOCTI IPUIIITUMEThCSI O1JTbIITe YBATH 32 MOSKITUBOCTI
OTPUMaHHA BUHAropoau. TuM He MeHIIe, Y4iTKa MesKka MiXK /[03BOJICHUMHU Ta
HEI03BOJICHUME BUaMU JiSITBHOCTI TIOBMHHA OyTH IPOBEJCHA, BUXOASIN
3 ocobmmBoCcTel Kpainy, i 1o GyHKIio Mae saiiicHioBat opran abo ocoba
BI/ITIOBI/THO /T0 pEKOMEH/Iallii, BUKJIa/IeHO] B IyHKTI 29 BuIIe.

d. Heynepemkenictb Ta B3a€MOJisi CyAIiB i3 3aco0amMu MacoOBOI
indopmairii

40. TcHye 3arasbHa TeHJEHIls miaBuIieHHs yBaru 3MI 1o cyzis, ocob-
JIUBO B JIESIKUX 3aXiJTHOEBPOITENCHKUX KpaiHax Ta y cdepi KpUuMiHAIbHOTO
mpaBa. bepyuu 10 yBaru Ti 3B’3KH, SKi MOKYTh BUHUKATH MiXK CY/IIMU Ta
3MI, icHye pu3HK TOTO, MO KYPHAJIICTU 3MOXKYTh BILJIUBATA HA TIOBE/IIHKY
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cynmis. Y 38’sa3ky 3 ium KPEC y Bucnosky Ne 1 (2001) naronocuira, o,
x04a cB0OOJIA TIPECU € BUHSITKOBO BKJIMBUM IIPUHITUIIOM, CYIOBUI TIPOIEC
moBUHEH OyTH B3aXWIIEHUM BiJl HEHATEKHOTO 30BHINTHHOTO BILIUBY.
BiamoBigHo, cyaai MOBMHHI JeMOHCTPYBaTH 00epeKHICTh Y CBOIX BifHO-
CHUHAX 3 IIPecol0 Ta 3axMIATH CBOIO HE3aJIEXKHICTb 1 Heyllepe/sKeHiCTb,
VHUKAIOYM Oy/b-IKOI MOMKJIMBOCTI BUKOPUCTaHHS CBOIX BIJHOCHH 3
JKYPHAJIICTaMU Ta HaZaHHS Oe3IiACTaBHUX KOMEHTapiB IOA0 CIIPaB, SKi
BOHU pPO3TJAAaioTh. [IpaBo TpoMazcbKoCTi Ha OTpuManHg iHdopmailii,
TUM He MeHIIl, € OCHOBOIIOJIOKHUM IIPUHIMIIOM, 1110 BUILIUBa€E 3i crarti 10
€pporeiicbkoi KoHBerIii 3 npas oannu. Ile npaso nepeadavae, 1o cy s
MOBMHEH BIMOBIZIATH TIPABOMIPHUM OUYiKYBAaHHIM TPOMAJSIH IIJITXOM
MPUIHATTA YiTKUX YMOTHBOBaHUX pimeHb. Cy/jii MOBUHHI TaKoX MaTH
cBOGOIY ISl IIATOTOBKY pe3toMe ab0 KOMIOHIKe, sIKi 6 BUKJIaAajin HarpsiM abo
MOSICHIOBAIM BAXKJIUBICTD MPUWHATHX PillleHb 1JIg TPOMa/icbKocTi. KpiM Toro,
y KpaiHax, /e Cy/uli 3amydeHi 10 KPUMIHATBHUX PO3CTIAYBaHb, iM OakaHo
Y3roKyBaTH HEOOXiJHICTh yTPUMYBATHCS BiJl KOMEHTapiB 3 IIPUBOLY
CIIpaB, $IKi BOHW PO3TJSAAIOTh, 3 TPAaBOM Ha OTPUMaHHS iH(OpMAaIlii.
Tisbku 3a TAaKUX YMOB CY/JIi MOKYTh BIJIBHO 3/[IMCHIOBATH CBOI (PyHKIL,
He mobotoiounch Trcky 3MI. KPEC i3 3atmikaBieHicTio Bka3ajia Ha Te, MO0
B JedKUX KpaiHaxX iCHy€ MpakTHKa HaJaHHs CYAAL 000B’SI3KY CIILIKYBAHHI
3 IIpecolo, abo MpU3HAUEHHS MTpec-ceKpeTapst 1l iHDOPMYBaHHS 3 ITUTaHb,
SIKI 1IKaBJAATh TPOMAJICHKICTD.

2) Axum wunom nosunni popmymnosamucs cmanoapmu noeoinKu?

41. Cynosi Tpaauilii KOHTUHEHTAJIbHOI €BPOINU AOTPUMYIOTHCS i€l
kojugikaiii. Y KiJbKOX KpaiHax ysKe IMPUIHSATO KOJEKCH TOBEIIHKU B
ny6siuHoMy cekropi (mosimis), y cdepi perysiboBaHUX 3aKOHOJABCTBOM
mpodeciii (amBokatu, Jikapi) Ta y npuBaTHOMY ceKTopi (mpeca). Kopekcn
eTUKM I CYAJIB TaKOK HEI[OAABHO OyJIM BBEIEHI y CXiZHOEBPOIEHChKUX
kpainax, 3a npukiagom CIITA.

42, HaiinasHimmii « Kogexc eruku» 0yB npuitaatuii 7 rpasis 1994 poky
Acomiariero cynuis [tamii, mpodeciitHoio opranizaii€o B paMKax CyA0BO1
cuctemMu 1€l Kpainm. HaszBa «komekc» € HETOYHOIO, OCKIJTbKH Tel
JIOKYMEHT CKJIAJIa€Thes 3 14 craTei, SIKi MOBHICTIO CTOCYIOTHCS TOBEIIHKN
cyaaiB (y TOMYy 9MCJi TOJIB CYAIB) Ta TPOKYPOPIB°. 3po3yMmijo, Mo
Kozeke He MiCTUTH HPaBUJ IOJ0 AMCHUIIIHAPHOT a60 KPUMiHATBHOI
BiZIIOBIIATBHOCT], @ € IHCTPYMEHTOM CaMOpPeryJiOBaHHs, CTBOPEHUM

5 BiH IOMUPIOETLCS HA BiIHOCHHY 3 OKPeMUMH 0co6aMu, Ha 060B’I3K1 B PaMKax BiZlIo-
Bi/THOI KOMITETEHIIi{, BAUKOPUCTAHHS JIEPKAaBHUX PECYPCiB, BUKOPUCTAHHS TTpodeciiinoi
indopmaltii, BIAHOCUHNU 3 PECOTO, yyacTh B 00’€IHAHHAX, CTBOPEHHS IMI/KY Heylepe-
JKEHOCT] Ta He3aJIe’KHOCTI, 060B’SI30K MOBOMTHCS KOPEKTHO 3 KOJIETaMH, TTOCAI0BY
HOBEIIHKY Ta 000B’A3KM CYULIB Ha KEPIBHUX MOCa/IaX.
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caMoi0 Cy0OBOIO BJajoi0. Y crtarTi 1 3akpinsieHo 3arajbHUN TTPUHITUIL
«Y cotmiasmbHOMY KUATTI CY/IsI TOBUHEH TMOBOAWTHUCS TiJTHO I TTPUCTOWHO
Ta BPaXOBYBaTH CycHiJbHI iHTepecu. [Ipu BuKOHAHHI CBOIX (DYHKITIH Ta
3aificHenHi mpodeciitHol AisSIBHOCTI CY/JIs TOBUHEH KEPYBATUCS TAKUME
KPUTEPiIMHU, $K BiACYTHICTH 0COOMCTOrO iHTEpecy, He3aJekHiCTh Ta
HeyTepe/)KEHICTh».

43. B inmmx kpainax, 3okpema Ecronii, Jlutsi, Ykpaini, Mosumosi,
Ciiosenii, Yecpkiit Peciry6orini Ta CroBayduHi, Ail0Th «KOAEKCH CYIAIBCHKOI
eTUKM» ab0 <IPUHIUIN HOBEIiHKW», AKI HPUAHATI MPEACTaBHUIBKIMU
360paMu CYUIIB Ta SIKi BiPI3HSIOTHCS Bijl AUCIMIIIHAPHUX ITPABHIL.

44. Kozmexkcu TOBeNIHKN MAlOTh Jlesdki BakauBi nepesaru. [lo-meprie,
BOHU [IOTIOMAraioTh CYJIM BUPINIYBaTH TUTAaHHSI TPOQeciiiHol eTnkH,
HA/IAI0YU CYIISIM ABTOHOMHICTD Y NPUITHATTI HUMU PillleHb Ta rapaHTyIOoUYH
iM He3aJIesKHICTh BiJl iHIMX opraniB Biaau. [lo-apyre, kogekcn iHhOpPMyOTh
IPOMAJICHKICTh TIPO CTAHJAPTH MOBEJIHKH, SIKi CJIiJ| O4iKyBaTU BiJl CY/IiB.
[To-Tpere, i KoAeKCH € myGMYHUM THATBEP/IKEHHSIM TOTO, MO TPABOCY A
3IIIICHIOETHCS HE3ATIEIKHO Ta HEYIIEPE/IZKEHO.

45. Opnak KPEC Bkasye Ha Te, 10 HE3aJEKHICTh Ta HEYIEPEIKEHICTh
He MO)KHA 3aXWCTUTU BUKJIIOUHO 32 JIOTIOMOTOIO TPUHITUINB MOBEIiHKU.
[IpomMy MOBWHHI CHPUATH TAKOK YUCJIEHHI 3aKOHOMABYI Ta MPOTeCyasbHi
npaBuiia. PazoM 3 TuM ctangaptu npodeciiiHoi MOBEAIHKN Bi/[Pi3HAIOTHCS
Bi/l 3aKOHOJIABUMX Ta AuciuIriHapauX mpaui. Crangaptu npodeciiiHoi
MOBEJIIHKY BU3HAYAIOTh 3/IATHICTh CY/IIBChKOI TIpodecii BUKOHYBAaTH CBOI
(yHKIIIT 3rijiHO 3 MIHHOCTSIMU, SKi BiJINOBIZIAI0OTH CYCIIJIbBHUM OYiKyBaHHSIM,
ajie BOJIHOYAC 3 HA/[AHUMMU 11ili rpodecii BIajiHUMU MOBHOBaxkeHHsaMu. [le
€ CTaHJaPTU CAMOPETYJIIOBAHHS, sIKi Ii/ITBEP/KYIOTh, 10 3aCTOCYBAaHHSI
mpaBa He € MEXaHiuyHOIO CIIPaBoIo, a Iepeabdadac CHOpaBKHi AUCKPEIiiini
[IOBHOBa)KEHHS Ta IOKJAJA€ Ha CYIJII0 BiAIOBiZadbHICTh Hepes coboIo Ta
repeji TpoOMa/IsTHaMU.

46. TIpuitHaTTss KozeKciB mpodeciiiHol MOBEeiHKY, O/IHAK, BUKJINKAE
HU3KY npobaem. Hanpukman, Moske CKIacTHUCS BPasKeHHs, 10 i KOAEKCH
MICTSTh BUYEPIHUIL IepesIiK MPaBuJ i mo Bee, Mo He 3a60POHEeHO HUMM, €
nornyctuMuM. KoJIeKCH 4acTo CIpOoITyIOTh CUTYAIliio Ta BPEIITi CTBOPIOIOTH
BpaKeHHs, 10 CTaHJAPTH MOBeMIHKN (DIKCYIOThCS Ha MEBHUE TEPiojl yacy,
XOua HaclpaBi BOHM HOCTiiiHO posBuBaioThes. KPEC BBaskae, 1110 6axkaHo
CKJIaZIaTH Ta OOrOBOPIOBATH CKOPIIE <«IIE€PETIKH CTaHAAPTIB TPodeciitHol
[IOBEJIIHKM», ajle He KOJIEKCH.

47. KPEC BinsHauae, 1m0 CJiJ 3a0XOTUTH KOKHY KpaiHy po3poduTu
BIJIIOBiHI II€PeJIiKY, HABITh AKIIO BOHU HE € €AMHUM CIIOCOOOM MOMIMPEHHS
paBuJI IPOdeciiiHol MOBEMIHKH, OCKIJIBKH:

150

BucHoBok Ne 3 (2002)

— HaJIe’kHa [TOYaTKoBa MpodeciitHa miIr0TOBKA Ta IOIAJIbIIe TiABUIIECHHS
kBaJridikaiii MoBUHHI OyTH YaCTHMHOI OOrOBOPEHHS Ta MOIIUPEHHSI
mpaBuI podeciitioi moseminkus;

— y JIeSIKX KpalHaX iCHYIOTh CY/IOBI IHCIIEKIIil, SIKi Ha TTi/ICTaBl BUBYEHHS
MOBEMIIHKW CY//IIB MOKYTh TaKOK CIPUSITH PO3BUTKY PO3YyMiHHS
MMATaHb €TUKHU, & BUCHOBKN 1HCIEKIIH MOXYTb ONPUJIIOAHIOBATHCS B
piYHUX 3BiTaX;

— He3aJeXHUI OpraH, KU omnucanuil y €BporeichKiil XapTii Mmpo
cTaTyc CyAJiB, MOKe NpUiiMatu PpilleHHS 1I0J0 BU3HAYEHHS
000B’A3KIB Ta (PYHKIII CyIIiB 32 YMOBU y4acTi HE3a/IEKHOTO OPraHy
B JUCHUITIHADHOMY IPOBA/KEHHI; SKIIO PIlIEHHS 11bOTO OpraHy
OIPUJIFOJIHIOBATUMYThCSI B HaJIexKHIN (opMi, MOKe OYyTH TOCSTHYTO
eexTUBHIIE yCBIOMJIEHHS I[IHHOCTEM, SIKi JIeskaTh B OCHOBI HOTO
pitens;

— MOKJIUBUM € CTBOPEHHS TPYTl BUCOKOTO PiBHS MPEACTaBHUIITBA, SIKi
BifoOpazkasy 6 pi3Hi iHTEepecH 3 TOYKU 30pY 3/1iICHEHHS IIPABOCY IS,
posrusigany 6 NUTaHHA eTHKU U IommpioBaan 6 imdopmalio 1mpo
pillleHHs, 110 MPUNHATI HUMU 3 IUX TUTaHb;

— npodeciitii 00’eqHAHHSA TOBUHHI HiATH K (HOPYMU JJIsI OOrOBOPEHHSI
NMATaHb BIAMOBIZIATPHOCTI CY/UIIB Ta JEOHTOJIOTIl; TpodeciitHi
o0’efHaHHA TIOBUHHI 320€311e4MTU IOMUPEHHS HPABUI [TOBEIIHKI
cepeq CyliB.

48. KPEC xoriia 6 migkpecanT, 1o 3 MeTo1o 3abe31edeHHs HeoOXiHOTO

3aXHUCTY CYA0BOI He3a/eKHOCTI OYIb- KU Mepesik cTanaapTiB npodeciiinoi
MOBEJIIHKY TOBUHEH IPYHTYBATUCS HA IBOX OCHOBOTIOJIOKHUX TTPUHITUATIAX:

i) mo-mepiie, Iell Iepesik IMOBMHEH CTOCyBaTHCS 0asoBUX 3acal
npodeciiinoi moBeiHKU. BiH MoBUHEH BU3HABATH, 10 3araJlOM HEMOKJINBO
CKJIACTU NIOBHMII Iepesiik Harepes BUSHAYeHUX 3a00pOHEHUX BUIB IHOBE-
JIHKW; YCTAHOBJICHI TPWHIIUIKM TOBUHHI OyTH iHCTPYMEHTOM camope-
TyJIOBaHHS JUIS  CYAJIB, TOOTO BH3HA4YaTH 3arajbHi [paBuia, sKi
CTIPSIMOBYIOTH IXHIO MiSTbHICTB. TaKoK, He3Ba)KalouM Ha Te, IO iCHYIOTH
YacTKOBMII 30ir Ta B3ae€MHe JOIOBHEHHs IIPUHIIMIIB IOBEAIHKM Ta
MUCIUILIIHAPHUX TTPABUJI, BOHU TOBUHHI JiATU HE3aJ€KHO OIUH BiJl OTHOTO
B TOMY CEHCi, 1[0 HEJOTPUMAHHS CY/JIEI0 OJIHOTO 3 TaKUX INPUHIIUIIB He

6 Y nmigcymMKkoBOMY 3BiTi, IpejICTaBICHOMY MicJIst epIIoi 3ycTpiui yuacnukis JlicaboHcbkoi
Mepesxi, Jlaniesnb Jlioje MAKPeCAnB, 0 HABYAHHSA TIOBUHHO OYTH MOB'I3aHUM i3 Cy10-
BOIO MIPAKTHKOIO Ta CHPHUSITH 0OTOBOPEHHIO €THYHUX TIPUHIUIIB, HA SIKUX 1[5 TIPAKTHKA
rpyntyerbes (auB. «Hapuanns cyaiiB Ta IpokypopiB 3 IUTaHb, OB SA3aHUX 3 IXHIMU
npodeciiinumu 060B I3KaMK Ta €TUKOIO». Ilepliia 3ycTpiy y9acHUKIB MepesKi 171t 00Mi-
Hy iH(bOpMAILi€Io 3 TUTaHb HABYAHHS CY//IIB Ta IPOKYPOPIB, mybuikailist Paau €spornn).
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03HAYAE BYNHEHHSI HUM IUCIUILUTIHAPHOTO MPOCTYTKY ab0 MUBIILHOTO YH
KPUMiHAJIBLHOTO TIPABOTIOPYIIICHHS;

ii) To-/pyre, IPUHIATIHA TTPodeciiiHOT TOBeIiHKN MTOBUHHI (hopMyBaTucs
camumu cyaaamu. 1li mpuHIUM MatoTh OyTH iHCTpYMEHTaMH camope-
TYJTIOBaHHS, [0 BUHUKAIOTH Y PAMKaX CYZI0BOI CUCTEMHY Ta JIAI0Th MOXKITUBICTh
CyzoBiit Biiagi OyTH JICTITUMHOW, [OYM B MEXKaX 3arajJbHONPHUITHATHX
craHgaptis  etuku. HeoOXiHO OpraHizoByBaTH IMUPOKI KOHCYJIBTAIL],
MOKJIUBO, TJ[ €Tifiolo ocobu abo oprany, Mpo sIKUil iMiocst B mMyHKTI 29
Ta KUl OyB OM TaKOX BiANOBIJaJbHUI 3a PO3’CHEHHS U TIyMadeHHS
cTaHzapTiB MpodeciiiHol TTOBe/IIHKY.

3) Bucnosxu w000 cmanoapmis nogeoinku

49. KPEC piiinia BUCHOBKY, 1110:

i) cyaui y cBOiil JisSIBHOCTI MIOBUHHI KEPYBATUCST IPUHITUIIAMHU TTPOde-
CiliHOI TTOBEIIHKY;

ii) 1i TPUHIIUIIM TTOBUHHI BCTAHOBJIIOBATH KePiBHI HAIPSIMU JiSJIBHOCTI
CyAiB, TMM CaMHWM HaJIAl0YM 1M MOJXKJUBICTh [OJATH TPYIHOII],
IO MOCTAIOTh MePe]l HUMU CTOCOBHO CY//IIBCBKUX HE3aJesKHOCTI Ta
HeyTepeKeHOCTi;

iii)3a3HaueHi NMPUHIMIIN TOBUHHI (POPMYJIIOBATUCSI CAMUMU CYIJISIMU
Ta OyTH IOBHICTIO BiZIOKPEMJIEHUMH BiJl CHCTEMHU IMCIUILIIHAPHOI
BIJITIOBIIAJIBHOCTI;

V) y KosKHIll KpaiHi 6aKaHO CTBOPUTH OAMH a0 KiJibKa OpraHiB um oci6
y MeKax Cy/OBOi CUCTEMU 3 METOI0 HAJIaHHS KOHCYJIBTAIH CY/sM,
SIKI CTHKAIOThCST 3 TIpobsieMaMit TIpodeciiiHol eTukE abo moTpedyTh
BUPILIEHH IUTaHHA CYMICHOCTI CTaTycCy Cy//ii Ta IXHbOI 1103aCy10BO1
JISIBHOCTI.

50. CtocoBHO mpaBuJI MoBeAiHKu KoxkHoro cyai, KPEC BBaskag, 1110:

i) KOKEeH OKpeMHi Cy/[si TOBUHEH POOUTH BCE MOMKIMBE JIJISK
MiTPUMAHHS CY/JIiBCbKOI He3aJe)KHOCTI Ha IHCTUTYIIMHOMY Ta
IH/INBIlyaThHOMY PiBHSIX;

ii) cymai MOBUHHI MOBOAUTHCS TiJIHO MPU BUKOHAHHI TOCAAOBUX 000-
B’S13KiB Ta B 0COOUCTOMY JKUTTI;

iii) cyui 3aBskAM MOBUHHI 6YTH Ta CIIPUIIMATHCS HEYIePeIKEeHUMHU;

iV) cyIi TIOBMHHI BUKOHYBATH CBOI 0O0B'I3KH, HE JOIYCKAIOUN [TPOSIBIB
daBopuTuzMy abo AiiCHOT Y1 BUAMMOI YIIEPEIKEHOCT;

V) Cyaai TOBWUHHI TMpWiMaTH pilleHHs 3 ypaxyBaHHAM yciX 0co6-
JIMBOCTEH 3aCTOCYBaHHS BiAINOBIIHUX IOPUIWYHUX HOPM Ta He
OpaTu 10 yBaru MUTAHHS, 1[0 HE CTOCYIOTHCS CYTi CIIPABH;
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vi)cymai MOBUHHI IPOABJIATH HaJeXKHY yBary 0 BCIX Y4YaCHUKIB
CyZOBOTrO mpoiecy abo 0cid, iHTepeciB SAKKX Il IIPOLIEC CTOCYEThCS,

vil) cymai MOBHHHI BUKOHYBAaTH CBOI OGOB'SI3KM HANEKHUM UYHHOM,
NPOSIBJISIIOYN PIBHE CTaBJEHHS 0 CTOPiH, YHUKAOUU OyIb-sKOi
yIepe/pKeHoCTi Ta AMCKPUMIHAII, MiATPUMYIOUN PiBHOBAry Mix
CTOPOHAMU Ta 3a0e31eYyI0un YeCHUI PO3TJIAL /I KOKHOI 31 CTOPIiH;

viii) cymmi moBuHHI OyTH 06AUHUMU Y BiJIHOCHHAX 13 3ac06aMu MacoBOi
iHpopMmallii, 30epiraTii CBOI He3aJIEKHICTh Ta HEYIEePeIKEHICTh,
YTPUMYIOUHUCH BiJl MEPECiyBaHHS OCOOUCTUX IHTEpeciB y BimHO-
CHHAX 3 TIPECOI0 Ta YHUKAOUM OE3IMi/ICTaBHUX KOMEHTApiB IIOI0
CITpaB, SIKi BOHW PO3TJISIAIOTD;

ix) cyai moBuHHI 3a6e3MevyBaTH BUCOKUN PiBeHb MPodeciiinoi koMIe-
TEHTHOCTI;

X) Cy[i TIOBWHHI MaTW BHCOKWU pPiBeHb mpodeciiiHol obisHaHOCTI Ta
BUKOHYBATH CBOi 0GOB'SI3KM PETEIBHO 3 METOI0 JOTPUMAHHS BUMOT
TIPUIHSTTS PillleHb Y PO3YMHUI CTPOK;

Xi) Cy/uli TOBUHHI TIPUCBAIYBATH GBI YACTHHY CBOTO POHOYOTO Yacy
3JIHCHEHHIO CBOIX Cy/0BUX (DYHKINH Ta iHIIMX [MOB’SI3aHUX 3 HUMU
BUJIIB [IiSIIBHOCTI;

Xii) cymi IOBUHHI YTPUMYBATHCS BiJl OY1b-SKOI MOJITHYHOI [IiSIJIBHOCTI,
110 MOJKe II/IipBaTH IXHIO He3aJe)KHICTh Ta 3alIKOAUTH IXHIN Heylle-
PeLKEHOCT.

B. KPUMIHAJIbHA, IINBIVIbHA TA TUCHUIIVITHAPHA
BIAIIOBIJTAJIBHICTD CYAAIB

4) Axi eudu xpuminanvioi, yuginvnoi ma oucuyunainapnoi 6ionosi-
0anvbHoCmi NOBUHHI 3ACMOCO8YE8AMUCS 00 CYODi6?

51. Hagiserns cyaiiB BJIa oMU TTOBHOBKEHHSIME Ta HASIBHICTD JA0BipU
JIO CY/IiB Y CYCHIJIbCTBI TIOB’I3aHi TAKOXK, SIK HACJIJIOK, 3 HASIBHICTIO ITEBHUX
3ac00iB MPUTATHEHHSI CY/IIB JI0 BiAMOBIZaIbHOCTI 1 HABITh 3BIJIbHEHHS IX 3
MOCaj M B pasdi Takux TpyOouX MopylieHb, siki 6yiau 6 I 1bOTo MiACTaBOIO.
Takosk CTaBTEHHST 70 3aCTOCYBAHHS 3aXOfiB BiAMOBIZaIbHOCTI Mae GyTH
00a4HUM, OCKIJIBKH icHy€ 110Tpeda B JOTPUMAHHI CYAIIBCbKOI He3aMesKHOCTI
Ta CcBOOOAM BiJl HempaBOMipHOro THCKY. ¥ 1boMy KoHTekcTi KPEC
BUOKPEMJIIOE TUTAHHS KPUMIHAJIBHOI, IMBUJIBHOI Ta JUCIUILIIHAPHOI
BiATOBigambHOCTI. Ha mpakTuili HaifBasKIWBIMIOO € TMOTEHIIIHO MOKJINBa
JIMCITUTIJIIHAPHA BiIOBIIAJIBHICTD CY/III.

a. KpuminasibHa BiZIIOBIZIaJIbHICTD

52. Cyni, sIKi B IpoIteci CBOET MisSTbHOCTI Ha TTOCA/Ti BAMHSIIOTH [IiSTHHS, STKe
3a Oyab-saKUX 00CTaBUH KBaMi(DIKyEThCa K KpUMiHAIbHE [IPABOIOPYILEHHS
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(HampuKJIaz, OTpPUMaHHs Xabapa), He MOKYTh KOPUCTYBATUCS IMYHITETOM BiJ|
MPUTSATHEHHS 10 KPUMIHAJIBHOI BiITOBiIa/ibHOCTI. BifiloBizi Ha ONUTYBaHHS
KPEC cBiguarh 1po Te, 110 B JeIKUX KpaiHaX HaBiTh HEHABMUCHI CYIOBi
TTOMUJIKT MOKYTh PO3TJIsIIaTHCA K 3i0unHu. Tak, Hanpukiaz, cyaai y Hsertii
Ta ABCTpii (1€ BOHM IPUPIBHAHI 10 Aep/KaBHUX CIIyKOOBIIIB) MOKYTb HECTU
nokapanss (Hanpuiiaz, mrpad) y AesKuX BUIALKaX KPalHboi Hex0amocTi
(HampuKIIad, 32 MPUCY/PKEHHS 3aHAJITO JIOBTOTO TEPMiHY YB'SI3HEHHS 4l 3a
HAA3BUYANHO JOBTHUII TEPMIH TPUMAHHSA 0COOM I1iJ] BAPTOIO).

53. Tum e MeHIITe, X04a B Cy4aCHill TPAKTUILI TOBHICTIO He BUKJIIOUAETHCST
MPUTATHEHHS CY/JIi 710 KPUMIHATBHOI BiIMOBIATHHOCTI 32 HEHABMUCHI
cynosi momusiku, KPEC He BBakae, Mo 3aKpilyieHHs] TaKOTO BUJY BiATIO-
BiIaJIbHOCTI € 3arajoM TPUHHATHUM, Ta He migrpumye iboro. Cymns ne
MMOBUHEH JISITH TOCTIHO B yMOBax 3arposu (piHaucoBux mrpadis, a TUM
Olibie 1030aBJI€HHS BOJI, OCKLJIBKM ICHYBaHHSI TaKOl 3arposu MoxKe
Ti/ICBiZIOMO BILIMBATU HA BUHECEHHS HUM CY/IOBOTO PillleHHS.

54. Y peskux €BPOIENCHKUX KpaiHaxX iHIIIIOBaHHS HE3aJI0BOJIEHOIO
CTOPOHOIO CYTSIKHHIIBKOTO TIOPYIIEHHS KPUMiHAJIBHOI CIIPABU MIPOTH CYI-
ni cramo 3suuanM. KPEC BBaxkae, 1mo B KpaiHaX, y SKUX KpUMiHAJIbHE
poscaigyBanisi abo MPOBA/KEHHST MOKYTb PO3MOYMHATHCS 32 3asBOIO
OpuUBaTHOI 0COOW, TOBWHEH iCHYBATH MEXaHi3M IS TOTEePeKeHHs abo
MIPUMTMHEHHS TAKOTO PO3CJIiIyBAHHS YU IPOBA/XKEHHS IIPOTU CYI/li Y 3B'I3KY
3 BUKOHAHHSIM HHUM CBOIX YIOBHOBaKEHHX CJY:KO0BUX OOOB'SI3KIB, SIKIIO
BijicyTHi Oy/Ab-5AKi TACTaBU BBAKATH, IO CY/II0 MA€ OYTH TPUTATHYTO JI0
KPUMIiHAJIBHOI Bi/IMOBIIAJIBHOCTI.

b. IluBinbHA BiAIOBiZAJbHICTD

55. MipkyBamnus, mofibHi 10 BUKIAAEHUX Y MYHKTI 53, CTOCYIOTHCS
TAKOK TPUTITHEHHS CYJIiB /10 TUBIJIbHOI BiJIMOBIIaJIbHOCTI 32 HACJIIKU
BUHECEHMX HUMU MOMUJIKOBUX PillieHb a00 3a iHII Hegoiku (HalpuKJIa,
HaJIMiIPHI CTPOKHM PO3TJISIAY CIIpaBu). 3a 3arajbHUM TIPUHIATIOM, CYIIi
0co0MCTO MOBMHHI OyTH MOBHICTIO 3BIIBHEHUMM Bil BiAIIOBiZaJIbHOCTI
CTOCOBHO IPETEeH3iii, AKi Ipes aBIsA0TbCA IM Y 3B’3KYy 3 J0OPOCOBICHUM
3/1ificHeHHAM HUMU cBOIX GyHKIiN. Cy/10BI TOMUJIKHU MO0 IOPUCAUKITIT 91
[POIIEAYPU CYAOBOIO PO3IJIAAY, Y BU3HAUEHHI UM 3aCTOCYBaHHI 3aKOHY ab0
B OIIIHIII CBiJIYeHb TOBUHHI BUPIIIYBATUCS MIJISXOM TOJAHHS alleaiiHo1
CKapTH; iHMI Cy//IiIBChKI TIOPYIIeHHS, SIKi HEMOKJIMBO BUIIPABUTU B TaKUH
croci6 (y ToMy 4MCJ, HaPUKJIal, HAAMIPHI CTPOKM DPO3IJISIAY CIPABH),
[OBUHHI BUPINIyBaTUCS, MOHANOLIbIIIE, TOJaHHSAM II030BY HE3a0BOJIEHOI
CTOPOHM TIPOTH Jep:kaBu. Te, WO Jep:KaBa 3a JAeSKUX OOCTABUH MOXKe
HECTH BiJIMOBIIAIbHICTD 3TiZIHO 3 KOHBEHITIE€I0 PO 3aXUCT TIPaB JIOIUHU
i OCHOBOIIOJIOKHUX €BOOOJ 3 THM, 0O KOMIIEHCYBAaTH 3aBJaHy CTOPOHi
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IIponecy mKonay, € IHITUM IIUTAaHHAM, AKOT'O et BucuaoBok 663HOCBP€I[HBO
HE PO3TJId/dacE.

56. Tum He MeHIlle, iCHYIOTh €BPOIIENCHKI KPAiHU, Y SKUX CYI/i MOKYTb
OyTH IIPUTATHYTI 0 LUBLIBHOI BiAIIOBIAANBHOCTI 32 IPUUHATTS pillleHb i3
rpyOUM TIOpYLIEHHAM TIpaBa abo 3a iHIIN cepilo3Hi HeAOMIKH’ — 30KpeMa,
y CIIpaBax 3a y4yacTi JepsKaBH MicJs TOTO, K MOTEPITiIa CTOPOHA OTPUMAaJIa
[IPaBO Ha KOMIIEH calliio Bij aepsxkasu. Tak, Hanpukiaz, y Yecbkiil Pecy6orini
JepikaBa MOKe OyTH IIPUTATHYTA 10 BiANOBIZAJbHOCTI 3a LIKOAY, 3aBAAHy
HeIpaBOMipHUM pileHHsM ab0 HeNpaBOMIPHUMU IisIMM CY/, aje HpH
I[HOMY Mag€ MPaBO PETPECY JI0 CY/II, SIKITO TI0 il crpaBi 6yI0 BCTAaHOBIEHO
(akT MPOCTYIKY CyAAi B KpUMiHAJIbHOMY a0 AUCIUILUIIHADHOMY IMPOBa-
Joxenni. B Trauii gepskaBa Moxke 3a IeBHUX 0OCTaBUH BUMAraTH KOMIIEHCAI
Bi/l Cy/i, SKUW MPU3BIB 10 HACTAHHS BIJMOBIAATBHOCTI JEP:KaBU MLISIXOM
HABMUCHOTO 00MaHy ab0 «rpy6oi HexbaIocTi», ajle B OCTAHHBOMY BUIIAAKY
BIIIOBIIaIbHICTH CYIII MOKE Oy TH 0OMEKEHOIO.

57. €Bporeiicbka XapTisg TPO CTATyC CYAMIB PO3TJISIAAE MOKJIUBICTD
PErpecHoro IPoBaKEeHH MOAIOHOr0 PoAy B IIYHKTI 5.2 — 3a YMOBH, IIO
norepejiHst 3rojila Oyjia OTPUMaHA Bijl HE3aJEeKHOTO OpPraHy 3 CyTTEBUM
MIPE/ICTAaBHUIITBOM CYJI/IiB, HATTPUKJIAJ] TAKOTO, PO SKUH 1111J10Cs B TIYHKTI 43
Bucuosky KPEC Ne 1 (2001). KomenTap 0 Xaprii B myHKTi 5.2 migKpecioe
HeoOXiHICTh OOMEKUTH IUBIIBHY BiAMOBIAATBHICTD CYAMIB 10 () BiAIIKO-
JyBaHHs 30UTKiB fepskasi 3a (b) «rpy0y Ta HerrpobauHy HeOATICTh MIISTXOM
(¢) mpaBoBoi nporeaypu, (d) sika BUMarae OTpUMaHHS [TOTIEPEAHBOI 3TOIM
Takoro HedasexHoro oprany. KPEC cxBasioe Bci 111 10JI0KeHHS Ta 3a3HAYAE
MOJIATKOBO, 10 3aCTOCYBAaHHsS TaKWX IMOHATH, K rpyba abo HempobauHa
HebamicTh € yacTo Ayxe ckaagHuM. JkOu icHyBama Oy/b-sika MOTEHIliTHa
MOJKJTUBICTH PETPECHOTO TIO30BY 3 OOKY MepsKaBH, Cyst OyB OU 3MyIIeHUIT
CUJIBHO TepeiiMaThucd UM Ha eTalli, KOJU MOJaHO T030B TPOTU JIEPKABU.
KPEC nilinna BUCHOBKY, 1110 HETIPUMHSATHOIO € MOKJIUBICTh TTPUTSATHEHHS
CYZIL 10 0COOMCTOI BiAMOBIAAIBHOCTI 3a 3AIIICHEHHS CBOIX YIIOBHOBasKEHUX
000B’sI3KIB, HaBITh MIJIAXOM BIANIKOAYBAHHS JA€psKaBi, OKPIM BHUIAIKIB
YMHUCHOTO ITPaBOMTOPYIIEHHS.

c. TuciumniiHapHa Bi/INOBiIaJIbHICTh

58. Yci mpaBoBi cuctemu TMOTPEeOYIOTH CTBOPEHHS TEBHOI CHCTEMHU
MUCITUTLIIHAPHOL BiZIMOBIAILHOCTI, X0Ua 3 OTJIAAY Ha BiATIOBII OMMTYBaHHS
PiBHUX iepsKaB-4IeHiB, 115 oTpeda € GiJIbII FOCTPOIO B OAHUX KPaiHaX Ta MEHII
HaraJbHOIO B iHIUX. [CHY€E rpyHTOBHA BIZIMIHHICTh MiK KpaiHaMK 3araJIbHOTO
IIpaBa, y AKUX CYAMIBCbKUN KOPILYC € MEHIIUM Ta IPU3HAYAETHCA 3 JIaB

7 Jlwe Te, 10 nepskaBa Hece Bi/IMOBIAIBHICTD 3a HA/IMIPHI CTPOKH PO3TJISALY CIIpaBU, HEe
03HAYaE, 3BUYAIHO, 1110 BUHHUM € 11ieBuuii cyisa. KPEC Bijcnnae 1o nynkry 27 uie.
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JMOCBiYeHNX IOPUCTIB-TIPAKTHUKIB, i KpaiHaMU KOHTHUHEHTAJbHOI CHUCTEMU
3 OLIbLIMM CYIAIBCOKUM KOPIIYCOM, SKUH CKIAJAEThCS 3 Kap'€pHUX Ta
MIEPEBAIKHO MOJIOJIIINUX CY/UIIB.

59. BUHUKAIOTDH TaKi MUTAHHA:

i) 3a 4Ky TMOBEMiHKY CYJisI Ma€ TPUTATATUCS [0 IUCIUTLIIHAPHOI
BIIIOBiTaIbHOCTI?

ii) XTO Ta SKUM YUHOM IIOBUHEH iHIIIIOBATU JAMCIUIJIIHAPHE IPOBa-
JDKEeHHS ?

iii) XTO Ta SIKUM YMHOM BU3HAYAE MIPOLIENYPY ?

V) SIKi CaHKIIi1 TOBUHHI 3aCTOCOBYBATUCS B Pa3i HEHAJNEKHOI TOBEIIHKH,
BCTAHOBJICHOI B paMKaX JAMCIUILTIHAPHOTO TIPOBA/KECHHS ?

60. Illomo 3anurtanus (i) nepiie mojoxenns, sike BusHauae KPEC
(roBTOpIOIOUN IO CYTI JAYMKY, BUCJIOBJIEHY paHilie B IiboMy BucHOBKY),
TOJISITAE BTOMY, IO HEKOPEKTHOIO € KOPEJISIIi ST BUTIA/IKI BIIOPY € H HS HATESKHUX
npodeciiHUX CTAaHAAPTIB 3 HEHAJEKHOIO MOBEIIHKOIO, M0 TOTEHIIHO
MOJKe TIPU3BECTHU JI0 AUCIUTLIIHAPHUX caHKIiil. [Ipodeciitai crangaptu, sSki
PO3IIISAINCH Y TIEPIITii YaCTHHI ITbOTO BUCHOBKY, € HAMKPAIIUM ITPUKIAZOM
TTOBEIIHKH, /IO SIKOTO BCi Cy//Ii TOBUHHI TIParHyTH Ta SKWH BOHU TTOBUHHI
posBuBaTu. [lopiBHIHHS 1IUX CTAHAAPTIB 3 HEHAJEKHOIO MMOBEIHKOIO, SIKa
BeJie JI0 UCIUIITHAPHOTO MPOBA/KEHHSI, MEPEITKO/KATUME MalOyTHHOMY
PO3BUTKY TaKUX CTAHJAPTIB Ta MPU3BEJE 10 HEMPABUJIHHOTO PO3YMiHHS
ixupoi Metu. I1106 BUIpaBAATH AUCHUILIIHAPHE IPOBAIKEHHSI, TOPYILEHHS
Mae OyTH CepHO3HMM Ta KPUYYLIMM; TOOTO IiACTABOIO [JIsI PO3C/ILAYBAHHS He
MosKke OyTH IIpOCTe HeAOTPUMAHHS IPOMECIitHNX CTaHAAPTIB, BUKIAJEHUX Y
TIpaBUJIaX MOBEAIHKU, TAKUX SIK Ti, TTPO SIKi UIJIOCS B TIEPIIiH YaCTUHI ITHOTO
Bucnosky?.

61. Ile He o3Havae, MO TOPYyIIeHHS TMPOdECITHNX CTAaHIAPTiB, BU3HA-
YEHWX y [bOMY BUCHOBKY, HE 3acC/IyroBYyE€ HaJIEsKHOI OIHKH, OCOOJIMBO
SKIIO CYAJIl IHKPUMIHYETBCS MOPYIIEHHS MPABUJ MMOBEIIHKY, OCTATHE I
00IpyHTYBaHH JUCIUILITHAPHUX CAHKITIi1. J]estki 3 BiIIOBi 1€l Ha oM Ty BAaHHS
KPEC npsiMo miATBEPAKYIOTD 110 Te3y: HanpuKiai, y JINTBI mepeabaueHo,
1o nipodeciiiHi cTaHgapTu MaloTh <IME€BHY Bary» IIiJl 4ac JUCIUTLIIIHAPHOTO
posrisiay, a B Ecronii BoHn craHOBJISATb 06010 3acO0U, SIKi «I0II0MaraioTh
CYAIi TPOBOIUTH PO3TIIA AUCITUTLITIHAPHOI CITPABU, TPOSICHAIOUN TTOJOKECHHS

8 Came 3 ux npuunn poboua rpyna KPEC min yac Ta micas sycrpiui 3 Komicapom OOH
3 ripaB JoauHu 18 yepBus 2002 poky BU3HAYMIIA CBOE CTABJIEHHS, SIKE 3arajioM € TI03H-
TUBHUM, /10 BaHTaI0pChbKUX NPUHIIMIIB Y iX CyYacHiil peJlakilii TUM, 1110 He TOTONIIACsT
3 IPSMUM 3B’S3KOM, SIKHIA 11i [IpHHINAITN BCTAHOBIIIOIOTH Mik BUSHAUCHUMHU HUMM TIPHH-
HUIIAMU [TOBEIIHKY Ta IIPEJAMETOM CKapr i JUCIUIIIHAPHOTO IPOBA/PKeHHS (JUB.
nynkr 2 (iii) [lonatka V, nokyment CCJE-GT (2002) 7); nus. komentapi CCJE-GT
Ne 1 (2002) mozno banranopcbkoro IpoexTy).
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3aKOHY 1Po cyaAiB»>. [TopyireHHs mpodeciiiHuX cTaHIapTiB TAKOK Opanncst
JIO yBaru Il yac JUCIUILIIHAPHOTO TIpoBajkeHHs B MoJiiosi. (3 apyroro
60Ky, Bianosiai Ykpainu Ta CloBaudMHE 3arepedyioTh iCHYBaHHS Oy/b-
SIKOTO 3B’I3KY MIJK I[UMU JIBOMA TTOHATTIMHU. )

62. JTestki KpaiHu, HAMaralounch PeryJIroBaT abo peastisysaru mpodeciiiti
CTaHJIAPTH, CTBOPUJIN OKpemi cuctemu. Y CIOBeHil HEJJOTPUMAHHS TaKUX
CTaHAPTIB MO>Ke TMTPU3BECTH /IO BIIMOBIAATBHOCTI TTEPEJ «CY/IOM YeCTi», 0
icnye B pamkax Acoriaitii cy/yIiB, aje He mepe/ AUCIUTITIHAPDHUM OPTaHOM
cyamis. Y UYechkiii PecryOumiii B pasi cepilo3HOTO TOPYIICHHS TPABILI
npodeciiiHol OBeAIHKK CYII0 MOKe OyTH BUKJIIOUEHO 3 Acoliaii cyuis,
SKa 1 IpaBua po3poduia.

63. Ipyre mosoxkennsi, sike BuzHadae KPEC 3 nuranns (i), mnomisirae
B TOMY, 1[0 3aKOHOJIaBYe BU3HAYEHHS TIOBE/IHKM, K€ MOKE MPU3BECTU JI0
JIUCITUTIITIHAPHOTO PO3TJISIYy — 1€ 3aB/laHHs KoxkHOI iepskaBu. KPEC Bkasye,
10 B JeAKUX KpaiHax OyJiu cripoOu JeTabHO OIMCATH BCI BUAU HOBEAIHKH,
AKI MOKYTb CTaTH II/ICTaBOIO I JUCIHUILIIHADHOTO IPOBA/KEHHS Ta
3acTOCyBaHHS TIeBHOI (opmu cankiiiii. Tax, Hanpukiaz, 3akon TypeuunHu
PO CY/UIIB Ta MPOKYPOPIB BU3HAUAE TPajalliio mopyiieHb (y TOMY YHCII,
HAMPUKJIAJ, IPOTYJ 6e3 MOBaKHOT IIPUUYNHU BIPOJOBK PISHUX CTPOKIB)
Ta BIAIMOBIHY IM Tpajiallilo CaHKIIN — BijJ TOIepeKeHHs, JOTaHU,
HACJHIAKIB s Cay:KO0BOTO HPOCYBaHHS /0 IepeBeJeHHs Ha IHIIYy
nocany ta 3piibHeHH. [Togi6HuM ynHOoM npuitHaTuii y 2002 poii 3aKoH
CuoBeHii nparse peasiszyBaTu 3arajbHuil npuHun nulla poena sine lege
MIJIIXOM BU3HAYEHHS 27 KaTeropiil AuciuiiiHapauXx mopyineHb. OpHax
MOMITHUM TI1J{ 9aC TaKUX CIpoO € Te, MO 3PENITO BCi BOHU BIAAKOTHCS
[0 y3arajbHeHUX (OPMYJIIOBAHb, $AKi MPU3BOJAATH [0 IOJAJILIIOT
HeoOXiHOCTI OIiHKM Ta BU3HAYEHHS cTyleHs nopymeHns. KPEC
He BBaskae HeoOXimuuMm (abo B cuay npuniuny nulla poena sine lege,
abo Ha OyIb-sAKiil IHIIN TigcTaBi) YM HABITH MOKJIMBUM HaMaraTHCs
TOYHO YU [I€TAJIbHO BU3HAYMTHU HA €BPOIECHCHKOMY PiBHI NPUPOIY BCiX
BU/IIB TMOPYIIEHb HAJEKHOI TOBEIIHKHW, MO MOXKYTh MTPU3BOAUTHU O
JIMCIUTIJIIHAPHOTO TPOBA/KEHHS Ta 3acTocyBaHHs caHkiliii. CyTHICTb
JMUCITUTIIIHAPHOTO PO3TJISAY MOIATAE B IPUTIATHEHHI 710 BIATTOBITAJIbHOCTI
3a MOBEJIHKY, 1110 Y CBOIll OCHOBI CyNepeunTh Till, IKA OUIKYETHCS BiJl
npejactaBHuKa mpodecii, kKorpomy OyJ0 Tpe’siBJeHO OOBUHYBAYEHHS
110/10 HEJIOTPUMAHH4 IIeBHUX IIPABUIL.

64. Ha nepmmmit norssiy 3paerbest, mo [punnun VI.2 Pexkomenpariii
Ne (94) 12 nepenbavae yiTKi migCTaBY AJIsT AUCHUILIIHAPHOTO TIPOBAIKEHHS,
K MOBMHHI 3aBXKIM <«OyTH BU3HAYeHi» 3asgajerifb <«4iTKumu (hopmy-
goBaHHsAME 3akoHy». KPEC moBHICTIO npuiiMae Te, 10 ST BiIKPUTTS
Oy/b-SKOr0 JMCIUILIIHAPHOTO IPOBAAKEHHsI IOBMHHI iCHyBaTH diTKi
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migcrasu. OpHak, sk yke OyJo sasHauyeno, KPEC He BBaxkae He0oOXiIHUM
a00 HaBIThb MOKJIMBUM HaMaraThcs Ha €BPOIENChKOMY PiBHI BUSHAUYNUTHU BCi
Taki MOTEHIiHI miacTaBy 3a3MaJeriap y iHuwmii croci6, KpiM AK y BUTJIAAL
3araJbHuX (POPMYJIIOBaHb, 110 Hapasi NPUITHATI B OLIBIIOCTI €BPOIEHCHKIX
kpain. Takum unHOM, y 1bomy BigHomenni KPEC niiimia BUCHOBKY, 1110
MeTa, gKa BukJazena B myHkTi 60 (¢) Bucnosky KPEC Ne 1 (2001), He moxe
OyTu peajiizoBaHa Ha €BPOIIEHCHKOMY PiBHI.

65. BomHouac BHIAETHCS AOMIJIBHIM MOAJIbINE BU3HAYEHHS OKPEMUMU
epKaBaMU-4JeHaMW B 3aKOHAX JITKUX IM/ICTaB 7S BIAKPUTTS AUCIIATI-
JIIHAPHOTO TIPOBAJKEHHSI, K Iie nepenbadeno B Pekomenmariii Ne (94) 12.
Huni migcrtaBm At AUCHUTIIIHAPHOTO TMPOBA/KEHHS BU3HAYAIOTHCS
MTOJIOKEHHAMU HA/ITO 3aTAJIbHOTO XapaKTePy.

66. KPE€C nani posrigpae nutanus (ii): XTo Ta SKMM YUHOM MTOBUHEH
IHIMITOBATH UCIUTIIIHAPHE TTPOBAKeHH? J[McIumiiHapHe TPOBa/IPKeHHS
B JIeKUX KpaiHax iHinioerbess MiHiCTepcTBOM IOCTHII, B iHHNIMX —
iHimifoeThest ab0 MOrOIKYEThCS 3 NMEBHUME CYIASMU, PajlaMi CYIAiB 4u
MPOKYpOpiB, Takumu sik [lepuruit TonoBa Anessiiitnoro cyay ®Opantiii abo
lenepanbunii mpokypop Iramii. B Asnrnii inimiatopom € Jlopa-kanirep,
ITpoTe BiH MOTO/KYETHCS 1HIIIIOBATH AMCITUIITIIHAPHE ITPOBA/IKEHHS JIUIIIE 32
3ro1010 Jlop/1a-roJI0BHOTO CY/III.

67. BaxauBuM € IIMTaHHS, SKi 3aXOQM MOXKYTb BKUTU 0C00H, sIKi
BBaKAIOTh, 1[0 BOHU MOCTPAXKIAIN B Pe3yJITaTi TPodeciitHOl TOMUIIKY CYII.
I1i ocobu MoBMHHI MaTH IIPABO MOJAATH CBOIO CKapry 0cobi 4 0 Opramy, 1o
€ BIJIMTOBITATPHUMH 32 iHIITOBaHHS AUCIIUIIIIIHAPHOTO TIpoBaKeHHs. [IpoTte
BOHM HE MOKYTb MaTH IIpaBa CaMOCTIHHO iHililoBaTH ab0 HAIOJATaTH Ha
BIZIKPUTTI AUCIUIUTIHAPHOTO MpoBajsKeHHs. [loBuHen icHyBatu ¢igbrp, 60
iHaKIIe CyaZi 4acTo CTaBaTUMYyTh OG'EKTOM IMCHUILIIHAPHOTO POSLJISILY,
IHIIITOBAaHOTO HE3a/I0BOJIEHOIO CTOPOHOIO TTPOTIECY.

68. KPEC BBaxkae, mo mporenypH, sSKi MPU3BOIATH 10 BiJIKPUTTS
JCIUTITHAPHOTO TIPOBA/UKEHHS, TTOTPeOYI0Th Oibinoi hopmadtizaiii. KPEC
[PONOHYE, 100 KpaiHu Iepenbadynin CTBOPEHHS CIeI[iaJbHOrO OpraHy
abo mpusHaumau 0cib, siki BiAmOBiga M 6 3a OTPUMAHHSI CKapr, MOSICHEHb
BI/ITOBI/THOTO CY/I/Ti Ta TPUHHATTS PIllIEHHST TPO HASIBHICTH IOCTATHIX MiZICTaB
JUUIST BIZIKPUTTS IMCITATIJIIHAPHOTO TPOBA/KEHHST TPOTH CY/I/li; B OCTAHHBOMY
BUIIAJIKY Bi/IIIOBi/IHA CIIpaBa MePEIAETHCS /10 AUCIUTIIIHAPHOTO Oprany.

69. Hacrynuum 3amutanaam (iii) € XTO Ta SKUM YMHOM BU3HAYA€E
MpoTleLypy AUCIUTIIIHAPHOTO TIpoBa/KeHHA? Okpemuii posziisi OcHOBHUX
npunnuiis OOH mupucBguenuii nUTaHHAM JAUCIUILIIHA, TUMYACOBOTIO
BiZIcCTOpOHEHHsI Bifi 060B’s13KiB Ta 3BiabHeHHs cyami. Crarra 17 BusHae
[paBoO Cy/JIi «HA CIHpaBeJIuBUil po3risiay. Bianosigno po crarri 19
«ycl  AMCUMILIHAPHI .. NPOBaJPKEHHs IOBWHHI BigOyBaTHCS 3TiIHO
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3 BUW3HAUYEHWMW CTaHAApTaMU CyAOBOTO Tipoiiecy». Takoxk crarta 20
YCTAHOBJIIOE TIPUHIIUTL, 3T1/IHO 3 IKMM BUHECEHHS PillleHb y ClIpaBaXx 3 MUTAaHb
JUCHUILTIHA, TUMYaCOBOIO BIACTOPOHEHHS Bijf 000B’A3KIB Ta 3BiJIbHEHHS
MOBMHHI MJIIATATH MOKJINUBOCTI He3aJeKHOTO PO3IJIsAly ocKapskeHHs. Ha
espomneiicbkoMy piBHI KepiBHUM € [Ipuammn VI Pexkomengartii Ne (94) 12,
AKUN Tepenbadae, Mo MUTAHHS BKUATTS AUCHUILUIHAPHUX 3aXO[AiB MalOTh
BUPINTYBaTHCS CTEMiaIbHIM YITOBHOBAKEHUM OPTaHOM, 3aB/IAHHSIM SKOTO
€ 3acToCyBaHHs OyIb-AKMX AMCHUILIHAPHUX CAHKINI Ta 3aXOMiB, SKIIO 1€
He € CIPaBOI0 CY/IiB, 1 PIIEHHS SIKOTO KOHTPOJIOIOTHCS BUIINM CYIOBUM
opraHoM abo KUl caM € BUIIIUM CYOBUM OPTaHOM. Y 3B’SI3KY 3 I[UM CY/IJIST
MTOBMHEH MaTH TIPpaBa, He MEHII 3a Ti, 110 rapaHToBaHi MyHKToM 1 cTaTTi 6
€Bporieiicbkoi KouBenilii 3 npas Joannu. /lonarkoBo KPEC naromomrye
B I[bOMY KOHTEKCTI, 10 AMCIMILUTIHAPHI 3aXO[AM BKJIOYAIOTh OyIb-sIKi
3aX0[, SIKi BIVIMBAIOTH HA CTATyC YW Kap'€py CyIIi HETATUBHO — 30KPEMa,
HepeBeIeHH s JI0 THIIOTOo CyLy, 030aBJIeHHS TIpaBa cJIyKO00BOTO IIPOCYBAHHSI
abo BUILIAT.

70. Bipmosini wa onurtyBanHs KPEC cBizuaTh mpo Te, 1Mo B 1e-
SAKUX KpaiHaX JUCIIUILTIHAPHI THUTAHHS PO3TJILJA0Thbcd B CyAaX, SKi
CIIeTIaTi3y0ThCsl Ha TAKUX CIIpaBax: Hanpukia, uciummisapanii KomiteT
Bepxosuoro Cyny (Ecronis, CiioBeHist — jie ipejicTaBIeHO BCi PiBHI CY/IiB).
B VYkpaini mie koMmiTeT, 10 SKOTO BXOASATH CY/I TOTO K PiBHS IOPUCIUKILI,
o ¥ Cy/Isl, SIKOTO CTOCYETbCS AUCIUILIIHApHUU posris. Y CioBayunHi
3apas iCHYE€ /iBa PiBHI TAKOTO KOMITETY: TIEPITUI CKIAAAETHCS 3 TPHOX CYIIB,
a ipyruii — 3 w'stu cyiiB Bepxosuoro Cyy. ¥ JIUTBi icHye KoMiTeT Cy/1iB
pi3HUX pIBHIB Cy/iB 3araJbHOI OPUCAWKINI Ta a[MiHICTPATUBHUX CY/IiB.
Y nesaxkux kpainax pinrenust BuHocutbes CynoBoio pajiolo, ska 3acijiae B
srocTi puenuiurinapaoro cyay (Monmosa, @pawntris, [lopryrasmis)®.

71. KPEC ysxe BUCIOBMIA TOUKY 30DY, IO AUCITUTITTIHAPHE TTPOBA/IPKEHHS
mpoTH Oy /Ib-SIKOTO CY//I MOBUHHO BifIGYBATUCS JIUIIIE B PAMKAX HE3aJIEKHOTO
oprany (abo «TpubyHamy»), KUl Ji€ 3a IIPOIELYyPOIO, IO OBHOK MipOO
rapanrye mpaBo saxucty — guB. myHKT 60 (b) Buchnosky KPEC Ne 1
(2001) «IIpo cranmaptu He3ameKHOCTI CYZOBOI B[N Ta HE3MIHIOBAHOCTI
cynniy». KPEC takosk BBaxkae, 1110 Opras, KUl Bi/IMTOBIZIA€ 32 TPU3HAYEHHS
MOGHOTO TPUOYHAIY, MOKE Ta TIOBUHEH OYTU HE3AJIEKHUM OPraHoM (Ma€e

9 B Awnruii Jlopa-kaHiiep Ma€ MOBHOBAKEHHS! 1HIIIIOBATH Ta BUPILIYBATH JUCIUAILII-
HapHi crpaBu. 3a JOCATHYTOIO 3rO/I0I0 AUCIUIIIHAPHE MTPOBA/PKEHHST PO3IIOYMHAETh-
¢ TIJIBKY 32 MOTO/KEHHSIM 3 JIOpZIOM-TOJI0BHUM Cy /110, @ TIOTIM (SKIIO CY/I/Is, SIKOTO
1€ CTOCYETBCS, He 3arepeyuye) iHIUM CY/IIeI0 BiIMOBIIHOTO CTATyCy, NPU3HAYEHOTO
JIoploM-TOJIOBHUM CY/IZIEI0 /ISt PO3CJIijlyBants (haKTiB, 3BITYBaHHS Ta HA/lAHHS PEKO-
Menganiii. 3a srogoio Jlopaa-rososnoro cyani Jlopa-kanmiaep Moxke abo mepenaTi
crupaBy 10 [MapramenTy (SIKIIO HAETHCS PO CYIJIIO BUIIOTO PiBHsi), aG0 3BIIbHUTH
CYII0 HUKYOIO PiBHS, 200 BAKMUTU YK JaTH A03BLJI HAa BKUTTS 1HIIOTO AMCHUILIIHAD-
HOTO 3ac00y BILIUBY.
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CYTTEBE MPEACTABHUIITBO CY/AIIB, KOTPi OOMPAIOTHCS AEMOKPATHYHUM
HIJIAXOM 1HITUMU CYJJIsIMU), 1110 3a3BUYAll BiJIIIOBiJIa€ 3a TNpU3HAYEHHS
cynnis, gk 3aznavdanocs KPEC y mynkri 46 Bucnosky Ne 1. Ile skomaum
YUHOM HE YCYBA€ MOXKJIMBOCTI BKJIOUEHHS /IO CKJALY IUCITUILITIHAPHOTO
TpubyHasy iHIMX ocib, gKi He € cyauamu (3amobiralour TaKKM YHHOM
PU3HUKY KOPIIOPATUBI3MY ), ajle 3aBK/IM 32 YMOBH, IO Il 0COOU He € YIeHaMU
3aKOHO/IAaBYOTO 260 BUKOHABYOTO OPTaHy.

72. Y nedkux KpaiHaxX MEPBUHHUM IUCIUTITIHAPHUM OPTAaHOM € BHIIA
cynosa ycranoBa (Bepxosuuit Cyn). KPEC BBaxkae, mo opranisaiis
JCHUIIIHAPHOTO PO3IUISAY B KOKHiil KpaiHi moBMHHA OyTH TakKow, 100
JIO3BOJIATH [IOJIAaHHS aleJIAlii Ha pillleHHs NepBUHHOIO AUCIUILIIHAPHOIO
opramny (BizoMcTBa abo Cyay) 10 CyLy.

73. Ocrannim 3anuTaddsaM (iv) €: gKi CaHKIlii TTOBUHHI 3aCTOCOBYBATUCST
B pa3i HeHaJIe)KHOI MOBEIHKM, BCTAHOBJIEHOI B paMKaX UCIUTLITIHAPHOTO
npoBa/pkeHHs? Bifnosini Ha OMUTYBaHHS BKAa3ylOTh HA 3HAYHI PO3OIKHOCTI,
mo, 6e3 cyMHIBY, BigoOpaxkac pi3HOMAHITHI IPABOBI CHCTEMHU Ta BHUMOIH.
Y 1paBoOBUX CHCTEMax 3arajbHOTO TIPaBa 3 HEBEJIUKUM OJHOPIHUM CY/I-
MIBCBKUM KOPITYCOM, IO CKJIQIAE€THCA 31 CTAPIIUX Ta JOCBiIYeHUX IOPUCTIB-
MIPaKTUKIB, €ANHOI0 (OPMATHHOIO CAHKITIEIO, IKY MOKHA 3aCTOCOBYBATH (aJie
HaCTpaBi Jullle K MAJTOUMOBIpHUN MOKJIUBUN HAA3BUYAWHUN BUMAOK),
€ 3BlIbHeHHs. IIpoTe HehopMasbHiI TOTEepeKeHHsT a60 0OrOBOPEHHST TEK
MOKYTb OyTi eekTHBHUME. B iHIMX KpaiHax, [e CYAMiBCbKUN KOPIIyC €
OIJIBIITM Ta B ICSIKUX BUIMAAKaX MEHIII JOCBIIYEHNM, BBaKA€ThCST JOIIbHIM
YCTAaHOBJIOBATU TPaialliio (popMasbHO BU3HAYEHNX CAHKIIIHN, IHKOJIN HABITh
i3 MOKJTUBICTIO 3aCTOCYBaHHS (piHAHCOBUX MTPadiB.

74. €sporneiicbka xapTist mpo craryc cyamis (crartsa 5.1) nepenbauae,
MO «IIIKaJla CAHKIIii, SIKa MOJKe 3aCTOCOBYBATHCS IO CY/UIIB, BUBHAYAETHCS
B 3aKOHI Ta TIOBMHHA BIiJIOBIZIATH TPUHIUITY TMPONOPIIHHOCTI». Jlesaki
MPUKJIAAN MOXKJIUBUX CAHKIN MicTaTbcss B Pexomenparii Ne (94) 12
(ITpunanr VI (1)). KPEC mnoromkyerbess 3 HeOOXiAHICTIO AT KOKHOI
IOPUCAUKINT BUSHAYUTH CAHKIII, SIKi 03BOJIEHI B MeKax 11 JUCIUILIIHAPHOI
cucremH, i 3 TUM, 11100 Taki CaHKI{il Oy/Iu IPOHOPLIMHUMY 32 IIPUHIMIIOM Ta
criocobom 3acrocyBanust. [Ipore KPEC He BBaskag, 1110 Oy b-IK il BUMEPITHUN
nepesiik Moske ad0 MOBUHEH BU3HAYATHICS Ha €BPOIIEHCHKOMY PiBHI.

5) Bucnosxu cmocoéto 8ionosioanviocmi cyooie
75. lllono kpuminanbHoi BianosigamsHocTi KPEC BBaXKAE, 1110:

i) cyali MOBUHHI MPUTITATUCS 10 KPUMIHAJIBHOI BiIIMOBIIATbHOCTI Ha
3araJbHUX IIIICTABaX 3a 3JIOYMHU, BUMHEH] 110334 MeyKaMU BUKOHAHHSI
000B’43KiB cy11i;

ii) cys/li He TOBUHHI HECTU KPUMIHAJIbHY BiJIOBIIANBHICTD Yy pasi
HEHABMMCHUX [IOMUWJIOK I11J{ 4acC 31ICHEeHHS HUMU CBOIX 000B’g3KiB.
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76. Ilono muBiabHOI BignosizanssHocTi KPEC BBaxkae, 1o, Gepyun 10
yBaru IPUHIIAIT He3aJIe3KHOCTI:

i) 3acoboM 3axMCTy Bifl CYZOBUX TMOMUJIOK (CTOCOBHO TIUTAHb
IOPUCIMKIN, cyTi crpaBu abo MPOIEAYPU PO3IJISLY) MOBUHHA OyTH
HaJIe)KHA CUCTEMA atleJIsIIiiiHOr0 OCKap;KeHHs pillleHb (SIK 3 [03BOJTY
Cyy, Tak i 6e3 103B0IIY);

ii) Oyab-sKa KOMIIEHCallisl 3a iHIN HeZONIKM B TIpoleci 3miliCHEHHs
npaBocy st (Y TOMY YNCJT, HATTPUKJIA/L, TIOPYIIIEHHSI CTPOKIB PO3TJISILY
CIIPAaBM ) MOKe BUMAaraTucs TiJIbKU Bijl ePIKaBH;

iii) HeOIINPHIM € TPUTATHEHHSA Cyaai 10  Oyab-sKoi  0co0HCTOl
Bi/IITOBI/IATTbHOCTI 32 3/[ICHEHHS HUM YIIOBHOBa)KEHUX TIPOdeciitHux
000B’A3KIB, HaBITh IUISIXOM BiAIIKOAYBaHH:d 30MTKIB JAep:KaBi, Kpim
BUIIA/IKiB HABMUCHOTO TIOPYIIIEHHS.

77. Hono nucnurutinapuoi Bianosigaasnocti KPEC BBaxkae, mo:

i) y KoxHiil Kpaini 3akoH ab0 OCHOBOIIOJIOXKHA XapTis, SIKi 3acTo-
COBYIOTbCSl /IO CY/JIiB, MOBUHHI BU3HAYaTH B SAKHAUTOYHINIOMY
(opmysioBanHi Ti MOpyHIEeHHs, SIKIi MOXKYTb TIPU3BECTH JI0 3aCTO-
CyBaHHA IUCIUILIIHADHUX  CAHKIH, a TakoX  BiMMOBIIHUX
JIUCIUTLITIHAPHUX TIPOIELYP;

ii) CTOCOBHO BiJIKPUTTS IUCITUTIJIIHAPHOTO TTPOBAJKEHHS KPATHU ITOBUHHI
nepeabaYrT CTBOPEHHS CIIELiaJIbHOTO Opraty abo IpU3HAYUTH 0Ci0,
SIKi BIAMOBIIAaTUMYTh 3a OTPUMAHHS CKapr, OTPUMAHHS TOsICHEHb
BI/ITOBIZTHOTO Cy//li Ta HA IUX TijicTaBaX NMPUUMATUMYTh PIllleHHS
IIO/I0 HAsIBHOCTI JOCTATHIX TIi/ICTAaB [T BIAKPUTTS TPOBA/KEHHS
TIPOTH CYUT;

iii) Oyb-sike IUCIIUIUIIHADHE MPOBAJKEHHST MOBUHHO PO3TJISIATHCS
HE3JIEKHIM OPTaHOM abo TPUOYHAIOM, 110 3/IHCHIOE MTPOBAKEHH,
MTOBHICTIO TAPaHTYIOUN TIPABO HA 3aXMWCT;

IV) IKII0 TaKW OpraH caM He € Cy/A0M, TO HOro 4YJjeHu TOBUHHI
MIPU3HAYATHCS HE3AJIEKHIM OPraHoM (i3 CyTTEBUM IPEICTABHUIITBOM
CY/IiB, 00paHUX AEMOKPATHYHUM IIJISXOM IHIIUMHU CYAISAMHM), TTPO
SKkui i1eTbed B myHKTI 46 Bucrosky KPEC Ne 1 (2001);

V) MUCIUTUTIHAPHWI PO3TJIS/l CIPaBW B  KOXKHIN KpaiHi TOBUHEH
nepeadaYaTi MOKJIMBICTD TOAHH alle/IsIlil Ha PilIeHHS ePBUHHOIO
IMCHUILIIHAPHOTO oprany (BizoMcTBa abo Cyiy) 10 CYAY;

vi) caHKIli, 110 MOJKE 3aCTOCOBYBaTH HOAIOHUII OpraH y BHUIIAAKY
HEHAJIEKHOI ITOBE/IIHKHU, gKa € JI0BEJCHOIO, MOBUMHHI BHU3HAYATHUCS
SAKOMOTa TOYHIIlIe B 3aKOHI IIPO CTATyC CYZ/IiB Ta 3aCTOCOBYBATHUCH 32
MPUHIIUIIOM TTPOMTOPIIHHOCTI.
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Jlooamox

KOPOTKU OIJISA/] BIAIIOBIJEIT HA OIIMTYBAHHS
11010 IIOBEAIHKU, ETUKU
TA BIIIIOBIZIAJIBHOCTI CYI/1IB

3a akMMm 30008’ A3aHHAMM BiANOBIAAIOTL CYARI?

[xepeno [lata npuitHsTTS 3a 3aKOHOM 3a nocazoio Qcobwucri skocTi
NpaBoBOro
perynioBaHHs
AHLOPPA CneujanbHuii 1993 MpodeciitHa 30008B’513aHHS
3aKOH Npo TAEMHULS JiSiTN CTPUMaHO
3MiCHEHHs
npaBoCyLas
A3EPBAIXAH JloTpumanHs YecHicTb,
3aKOHY 00’ €KTUBHICT,
HeniaKynHicTb
BE/bIA Cynoswid 1967 pik; 3aKoH 0608’30k 0608’5130K 3rifHO
Kopiekc 1999 poxky 6y npuiimat 3 KoHcTuyuieto
CNPAMOBAHWA HA | CyNOBI PILLEHHS | BUKIaZaTW nigcTasn
pecdopmyBaHHst i HEAONYLLEHHS | NPUIAHSTTA PilLEHD,
cucTemu, npote BiIMOBM Y po3rngpatm
MoCTaHoBy Npo 30iACHEHHI Crpasu ynpofoBX
BUKOHaHHS! NpaBoOCYAAs | BU3HAYEHWUX CTPOKIB
TaK i He 6yno
MPUIAHATO, TOMY
Hapaai [MapnameHt
HamaraeTbcs
ckacyBaTi 3akoH
Kine 3akoH Mpucsira Cynniscbka npucsira
npo cyam Ha BipHICTb 3[jiiCHIOBATH CBOI
NpaBoCyLnst Pecnybniui Ta 0608’13kn 6e3
KoHcTuTywi daBopuTU3MY,
3a60pOHa YHUTU
TUCK Ha CYAAiB,
HEnpu1nycTUMo
nignasarncs
emoLiam
YECbKA Hogwuii 3akoH |  Habys unHHOCTI 0608’5130k Heynepepxenicts, | He mae npasa
PECNYB/IKA | npocyomTa | 1 keitHa 2002 poky | TAyMauuTh 3aKOH PO3yMHUIA Ha yyacTb y
cynais HaiikpaLm CTPOK po3rnsiay, CcTpaikax,
YMHOM, 3riHO | LOTPMMAHHS 3aKOHY nyoniyHmX
3i CBOIMM Mifl Yac 3MiACHEHHS | [EMOHCTPaLLiSX,
3HaHHAMMN Ta 060B’513KiB, sKi €
nepeKkoHaHHsIMM 0008B’5130K ynepeLxeHMm
YTPUMYBATUCH Bif, | MO BiAHOLIEHHIO
JiiA, sIKi MOXYTb 10 000B’A3KiB
KOMMPOMETYBATU cyani, He
TiHICTb CyLOBOI Mae npasa
cucTemu Ta 0BipY, | GyTW uneHom
noniTUYHOI NapTil
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§IKy BOHA MOBMHHA
BUKIMKATY
ECTOHIA 3aKoH npo 06roBopeHHs
CTarTyc CyafiB |  MPOEKTY HOBOIO
3aKoHy B 2002 poui
GIHNFHAIA KoHcTuTyuis, MigkopsTues HeynepemxeHicTb, lNoBepjHka
npucsra, HOpMaMm 3aKOHY epEKTUBHICT, BiANOBIAHO 0
Mpouecyans- PO3YMHUIA CTPOK nocagm
HWiA KOLLEKC, po3rnsay cnpas,
3aKoH npo KOHOIAEHLHICTb
[NiepXaBHMX 06roBOpeHHst
cnyx00BLiB
GPAHLIA Bin cyanis He nopywysatm YTpumyBatucs
BUMAraeThCst MPUHLMN BifL yyacri y 6yib-
BUHOCUTU KOHQIAEHUIAHOCTI | KUX NONITUYHUX
PILUEHHS! HaBITb 06roBOpEHHS, [LINICKYCIsiX,
Y BUNafKax, 060B’5130K BUP@XEHHS!
KO/ 3aKOH He CTPUMAHOCTI, HEeNpUsi3Hi 10
nepenbayae | BiACYTHICTb NMpaBa Ha| OpraHiB Blaam
BapiaHTa CTpaik Pecnybniku
BUDILLEHHS
crpasu, WWob
He [I0MnyCTUTM
BIAMOBN Y
3MiACHEHHI
npaBoCyLnst
HIMEYYMHA 3aKoH npo MpuHumn ... BiIT TaK camo|
CypoycTpin CTPUMAHOCTi Py n03a oQicom
HimeyymnHm BMPaXeHHI norngpis,
30epexeHHs!
KOHiaeHLRHOCTI
06roBopeHb, y
npoLeci poboTn He
nigpuBati JOBIpy
[0 HE3ANEXHOCTi
CYL0BOI CUCTEMM
ICNAHLIA Konctutyuis 1998 3piiicHiosaty ceoi | [igrpumyBatm
Ta 3aKOH 000B’s13KM 3 MOBHOIO |  Ha HANEXHOMY
Mnpo CyaoBy HEe3aNEXHICTIO, PiBHi CBOT
cuctemy YNPOAOBX PO3YMHOro| axosi 3HaHHS
CTPOKY Ta NpUAINSTH
HaeXHy yBary
no3acynosin
LIANbHOCTI
IPTAHAIS Mpucsra, 1937 [Jonepxysarucs 3pilicHioBaTn
nepenbayeHa KoHcTtutywji Ta cBOI 060B’5I13KM
KoHcTtuTyuieio 3aKOHIB CyAAi BifAaHo Ta
3aCTOCOBYIO4M
CBOi 3aibHOCTi, 683
CTpaxy 41 BNacHoi
KopuCTi
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BucHoBok Ne 3 (2002)
OpraHisaito MOTUBYBATM
cynis T1a NPUAHATTS
npoviec CBOIX pilLeHb Ta
MOSICHIOBATH NPUYMHA
3aHaATO TPMBANOMO
CTPOKY po3rnisiny
Cripasu
MOJILOBA 3aKoH npo Cysope 3axuatu yectb 1a
CTaryc cyaais [I0LlePXaHHs TiJHICTb rPOMagsH,
BMMOT 3aKOHy  |MiATPUMYBATI BUCOKY|
B iHTEpECAX KyNbTYpy CyA0BOI
npaBsocyaas, cuctemu, bytn
3axuct HeynepemkeHnm
HOMBIBYANbHUX Ta NIOASHUM, He
ceobog JVICKpeauTYBaTy
cuctemy
npaBoCyLas, He
KOMMPOMETYBATU
YecHicTb abo rifHiCTb
CYA0BOI CUCTEMM,
He jaBaTui NpuBig,
BMHVKHEHHIO CYMHIBY!
B HEynepeLXeHoCTi
HIZEPNAHIN Crarra 29 1827 Cynai noBuHH BukoHyBaTy
3aKoHy Npo 6yTu BigmaHUMK CBOI PyHKLT
OpraHisaLlito Koponio, 6e3CTOPOHHBO, YECHO|
Cyno0BOi BNagu [noTpuMyBatucs | Ta J06POCOBICHO
Ta nigKopsTmcs
KoHcTuTywii
HOPBETA KoHctuyuis, IMucemose
npucsira Ha NiATBEPKEHHS!
BIpHICTb Ta 3000B’13aHHS LLOA0
BifLIAHICTb [106POCOBICHOTO
KoHcTuTyuii Ta 3MiiCHEHHS! CBOIX
Koponio, 3akoH 0060B’513KiB
Mpo CyLoBi
opraHu
MOJIbLLA Konctutyuis, | 3akonm 1984, 1995 BimnaHicTb PetenbHo 06085130k
3aKOHM, Ta 1997 pokiB 3i | Hapogy, 3axucT BMKOHYBATM [nieknapysaru
KOLEKCU Ta | 3MiHAMK Bifj, XOBTHS 3aKOHY nocazosi 060B’a3ku, aKTveu Ta
npoLecyabHi 2001 poky [D0nepXyBaTucs pecypcu,
npaswna — npUCSTY, NPOSIBASITU | YHUKaTU Byfib-
npucsra nepeg, Bi[IaHICTb, SKUX KOHPNIKTIB
MpesnpeHtom, HeynepemkeHicTb Ta iHTepeciB
BHYTPILLHI YECHICTb Y 3MiNCHEHHI
npasuna cyais npaBoCcyaas,
KOHOIAEHLIHICTb
06roBopeHb
MOPTYTANIA | Craryc cynais 3arasibHi 0608 s13kM [MoBWHEH
1 BCiX NyOniYHMX |  MpoXwvBath y
cnyxboBL;B, HaceneHomy

ITANIS 3aKoH npo 1946
ovcumnaivy
CyAniB
ANOHIA KoHcTtuTyuis, 1947 pik JonepxaxHs HesanexHicTb, Bumorw wono
3akoH npo (KoHcTuTyList i KoHcTuTywii Ta | HeynepemkeHiCTb Ta | BiGAaHOCTi CBOIM
OpraHisaito 3aKOH) 3aKOHY CNpaBe/MBICTb 000B’si3kaM
CyA0BOI Ta KOHI-
cucTemm [LIeHLLIAHOCTI;
00085130k
YTpUMyBaTUCS
Bif, MOBEAIHKY,
sika BUK/NKaEe
CYMHiB CTOCOBHO
YeCHOCTI Cyanj
JUXTEHLUTEMH | KoucTuryuis, 1921 aranibHi
3aKoH npo Ta 1922 poku, 0060B’3KM
OpraHisatlito 3apa3 crnyx060BLiB,
CynoBOI PO3rNSfaeTbest 3aKoH npo
cucTemu 3aKOHOMPOEKT NP0 JepXaBHUX
CynoBYy CUCTEMY Ccrnyx060BLiB
1938 poky
JINTBA 3aKoH npo 2002 [LloTpumanHsg | BukoHyBaTti BUMOTM
Cynosy KoHcTuTyuii Ta | CyAmiBCbKOI €TVKM,
cucremy 3aKOHY HeynepeakeHoCTi;
po3rngpatm
Crpasy BMPOZOBX
PO3YMHOI0 CTPOKY;
06085130k Gpatn
CamoBifBia y pasi
HeobXiaHOCTi;
NOBILOMAATH,
SKILO B CYA, fie
CyAas npauioe,
po3rngpaeTbes
cnpaga 3a y4acTi
4NeHiB MOro CiM'i
JIIOKCEMBYPT |  3akoH, wwo
BM3HAuae
060B’513kM
CyAnis,
BiICYTHIN
MAJIbTA Mepwa 3pilicHioBaTy LisTn yecHo Ta
npucsra npaBsocyLas CrpaBeAnvMBo, He
BifiaHoCTI BiANOBIOHO CcninkyBaTucs si
nepen MNpesu- [0 3aKOHy Ta | CTOPOHaMK PO3riisiay
[IEHTOM, LU0 MaIbTIHCbKUX CripaBu Ta He
nependayeHo 3BUYaiIB, [1aBatyi iM nopagu
KoHcTtuTyuieto, BiM'a boraTa | iHWWM YMHOM, KpiM
fipyra npucsra Manbriiicekoi | nybniyHoro, y cypi
3rifHo 3 Pecny6niku abo 3 possony
Kopexcom npo TOJOBY CyA;
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000B’130K
CTPUMAHOCTI,
060B’130K HOCUTU
MaHTilo

NYHKTi
pO3TaLLyBaHHs!
CynoBOi
YCTaHOBU; CYAL,
AKi NpauIoTb
Y Cyai HUXYOi
iHCTaHL,
MOBUHHI ByTH
MPUCYTHI
3a MicLieM
MPOXMBAHHS,
KpiM BUXiHUX
ab0 CBATKOBMX
[HIB; iHLWi cypai
He MOBUHHI
6yTy BigCyTHIMK
npoTarom GinbLu
Hix 3 AHiB 260
6inbLu Hix 10
NOCNIJOBHUX JHIB
Ha pik, 33 yMOBU

BucHoBok Ne 3 (2002)

iHWMMKM 0cobamu,
BKytoyatoum 3MI

MOBILLOMEHHS!
npo ue
YnpasniHHs
cypis; 3abopo-
HeHa noniTMyHa
TMbHICTb
PYMYHIA Crarta 24 1991 Mpucsra He noBuHeH pobutut | He noBuHeH
KoHcTuTywii, 1992 Ha BIpHICTb HIYOro, L0 MO0 | POBUTH HiYOrO,
crarTi 82-87 KoHcTuTyuji Ta | 6 komnpomeryBatv | 1o morno 6
3aKoHy npo 3aKOHY rigHICTb Npodecii - | KoMnpoMeTyBaTu
opraHisauiio iioro ocobucty
cynis Ne 92/92 rigHicTb
CJIOBALIbKA 3akoH npo 2000 HeynepemxeHictb; | Bik He MeHwe
PECIMYBJIKA cynais Ta po3ymHuid cTpok | 30 pokis, noBHa
HapOLHWX po3rnsay Crpasy; | BULLA OPUANYHA
3acigarenis BiAJIAHICTb OCBiTa, 30aTHICTb
BUKOHAHHIO BMKOHYBATH
CyLAIBCbKNX 000B’a3KM

nifaasaTvcs BBy

060B's13KiB; He
MOBUHEH POBUTY
HIYOro, L0 MOrNo
6 KOMMpOMeTYBa-
TH TiHICTb CyOBOI
cucTemu Ta IoBIpy,
IKy BOHA NOBMHHA
BMK/MKATY; HE
MOBWHEH NPWiA-
MaTi NoAaPYHKK,

3B’43KIB 3

Cyani, 30kpema
6yTV 300pOBYM
Ta YECHUM,
NoCTiiHO
MpOXMBATH Y
CnoBayyuHi;
TIPOXOZXEHHS!
npouenypu
Binbopy
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CJIOBEHIA 3akoH npo | 1994, 1996 Ta 1998 0608’730k MNig vac
CyAAiBCbKY noBOANTUCS Y 30iiCHEHHS
cnyx6y npodeciitHomy | BnacHux cBo6os,
XUTTI TakKuM YMHOM, | i Npas cyans
1406 He BUHWKANO | NOBUHEH 3aBX/M
CYMHiBIB LLO/I0 BPaxoByBaTH
HeynepemXeHoCTi, | CBili 060B’930K
HesanexHocTi abo 3axuLLaTyH
penyTawii Cy0BOI | HE3aNeXHICTb Ta
cuctemn HeynepemxXeHicTb
npasocynas
i He NOBUHEH
nigpuearun
penyTavjio cyais
LLIBELIA KoHcTtuTyuis, 0608’30k YecHuin Ta
npoLecyanbHi JI0TpUMyBaTUCA [06poCcoBiCHUIA
KofeKcu 3aKOHY, He cyans Mae byt
(npucsira), MaHinynoBaTn |  HeynepemxeHuMm;
3aKoH npo HUM 3MilicHIOBaTM
ny6niyHy npasocyaas
cnyx6y CyMINiHHO,
3aCTOCOBYI04M CBOI
HavkpaLLi 3aibHocTi,
He KOPYMMOBAHMM,
He KOpUCTyBaTuCs
BMrOJaMM Ans
cebe abo CBOEi
CimM’T un py3iB,
He 3BMHYBauyBaTh
HEBIHYBATKX,
36epiratut
KOHOIAEHLIHICTb
06roBOpeHHs
LLIBEALAPIS
TYPEYYMHA | Koncturywis | Obuamsa 1982 poky BipHictb 0608’30k 3axvwati| OdiLiiiHO Takux
Pecny6niku KoHcTuTywji, | He3anexHicTb, HaBiTb|  YHKLIA He
Typeuunta, 3aKOHy Ta 32 HasIBHOCTi 3B’A3KY| ICHYE, SIKLLO Lie
3aKoH npo nepekoHaHHaM | 3 MiHicTepcTBOM | He nepenbayeHo
cynaie Ta 32 YMOBY iXHbOI | Mif, Yac BUKOHAHHS! 3aKOHOM
[LlepXaBHuX BiANOBIAHOCT aMIHICTPATUBHUX
006BUHYBaYiB 3aKOHOBI 0060B’53KiB
YKPAIHA 3aKkoH npo BipHiCTb 3aKoHy 0608’30k
CTaryc Cyanis T1a KoHeTuTywii, [10flepXyBaTnCs
00’€KTUBHICTb, | MPaBUA AMCLMMAIHN
060B’5130K Ta opraHisauji
TMOBHOIO MipoIo poboTu cyay;
Ta CyMNIHHO npodeciintHa
poarnspatn TAEMHULSA
crpasu
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3aranbHe Mpucsira Ha 0608’5130K
npaso BIpHICTb Ta 3acTocoByBatu
BifLnaHICTb KOpOHi| NpaBo He3anexHo Ta
3 OfIHOYACHUM HeynepemkeHo
JOTPUMAHHSIM
3aKOHY

Yu e kopekc noBeniHku cyanji?

Yu icHye kogexc i akuit
OpraH itoro po3pobus?

OpraH, wo [Nara 060B’a3k1 CaHkuji
NPUiHSB NPUIAHSTTS

HI

TAK, nigrotoBneHo
Ta NPUIAHSTO yciMa
cyansmu it Cynosoto
panoto

Taki cami, K i B [vcumnniapxe
3aKOHax NPOBAKEHHS!

HI

HI, npote icHyioTb
CTaHapTH Woao
[nobopy 3 MeTol0

3a0€3Me4eHHS BUCOKUX

MOPA/bHUX FKOCTEl
MaiibyTHLOro CyLni,
KA NPOSIBUB Cebe B

CyAAiB) Ta MOXYTb
6yTV NpUiHATI Ik

IOPUAVYHIA NpakTUL
TAK i HI, cim CxsaneHo 2000 Cim npuHumnis, Hemae Bunapkis
KOPOTKWX NPUHLMNIB | NPEeACTaBHMLb- SIKi BU3HAYAIOTb
6ynu po3pobneHi KM 360pamu 060B’13k Ta
Acouiauieto cynnis cynais NOBEAIHKY CyAni B
(oprauizavjs, sika iioro npodeciiiHomy
npencrasnse 50 % XUTTi

BucHoBok Ne 3 (2002)

KoiekC
TAK, Acouiauis cyaais | MOBHOBaXEHHS! 1994 |35 ocHoBHMX NpaBwi|  Hemae BnacHe
Ecronii npuitMaT L0A10 NPOECiHOT CaHKLiA, ane
[JeneryeThest MOBEAIHKM MOXYTb oroMaraty
[MapnameHTOoM (mo6pocoBicHICTL npu po3rnagi
yepes 3akoH Ta CTapaHHICTb Y JVCLMMNIHAPHOT
npo cyaais poborTi, NpodeciitHi | cnpasu, ocKinbku
KoHdepeHuji BiHOCUHY, cnyxarb
cynais HE3ANEeXHICTb i MOSICHEHHSIM 10
HeynepeaXeHicTb) | MonoxeHb 3akoHy
Ta 0OMEXEHHS! npo CyAniB
NEPCOHANBHNX
cBobog (no3acymosa
NiSNbHICTb, 0COOMCT
BiIHOCWHY)
QIHNAHAIA HI
®PAHLIA HI
HIMEYYMHA HI
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ICNAHLIA HI, npote icHyloTb
Desiki HermcaHi
npasuna
IPNAHLISA | HI, npote y 3BiTi wopio
€TUKu Ta NPOdECINHOT
MOBELHKY CyAaiB
1999 poky
PEKOMEHL0BAHO, 11006
KomiTeT 3 nuTtaHb
€TUKN Ta NPodeCiitHoi
noBeAiHku CyaniB
PO3PO6YB KOLIEKC,
sikuii Byne HapasaTucs
YCiM HOBUM CyAasM
Mifl, Yac 3aNHATTS HAMM
CBOiIX nocap, Takui
KOMITET MOKM LU0 He
CTBOPEHWIA. Y 3aKOH
BHOCSITbCS 3MiHU
ITANA TAK, HaujoHanbHa HaujoHanbHa 1994 ligHicTb Ta Lle, Hacamnepegn,
acoujauis cyanis  |acoujavjs cyamis, KOPEKTHICTb B € 3ac060M
MOBHOBAXEHHS ocobuctomy CaMOperyioBaHHsl.
HaJiaHO YpSaoM XUTTI, BIOUYTTS CaHKL{ji MOXyTb
Ta [apnameHtom rPOMafCbKOr0 3aCTOCOBYBATUCS
0008B’513ky, Y BUNAJIKY, SKLLO
30iiCHEHHS MOPYLLEHHS
CYABCbKNX nepenbayeHe
0008’s13KiB 6e3 vcumnaiHapHUMm
0COOUCTOI KOPUCTI, | MONOXEHHAMM Ta
HE3ANEeXHICTb, | 3arabHAM 3aKOHOM
HeynepeaXeHicTb,
YBAXHICTb 10
BiIHOCMH i3
rpomagsiHamm,
npodeciinHa
CBIIOMICTb,
NiABULLEHHS
kBanidikavii,
npoueaypn
3aCTOCYBaHHS
afMiHiCTpaTnB-
HWX pecypcis,
npodeciinHa
TAEMHULISA, HanexHa
noBegiHKa y
BioHocuHax 3i 3MI,
YHUKHEHHS KOHIIK-
TiB NONITUYHNX
Ta iHaHCOBKX
iHTEpeCiB, FOTOBHICTb
10 NepeBipku CBOET
HeynepeaXeHoCTi,
BISHOCUHM 3
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060B’130K NoBaxatut
npaBa NIAMHM,
BIICYTHICTb
[LCKpUMiHaLyi

HIOEPNTAHIN

HI

HOPBET4

Kopekcy He icHye,
nonpu cnpoby B
1999 poui Cynosoi
MnpaBoBOI KOMICIi
Hopserii, npoext
Hapasi Ha po3rnsai B
[MapnamenTi

MOJbLUA

HI, npote HaujoHanbHa
paga cypais
YNOBHOBaXeHa
pO3pobUTY Takuit
KOAEKC i 3 NNMHS
2001 poky npatioe
Hap, y3araibHeHHsM
NPUHLMNIB CYAIBCLKOI
eTuKN

NOPTYTANTIA

HI

PYMYHIA

HI, npote icHyioTb
DesiKi 3aranbHi
MONOXEHHS B 3aKOHi
Nnpo OpraHisavito cyais

IMapnament
PymyHii

1992

0608’30k
YTPUMYBATUCS B,
6yab-SKVX PiLLEHb YK
BYMHKIB, LLIO MOXYTb
CKOMMPOMETYBATH
rigHICTb cypai nig,
4Yac BUKOHaHHS
DyHKLIA Ta B
CYCMiNbHOMY XWTTi.
Cynasm 3a60poHeH0
Hanexaru o
MONITUYHIX NAPTIN
abo Gpatu yyacTb
Yy rpoManChKiit
LSNbHOCTI, 9Kka
Mae NOMITUYHWIA
xapakTep. lNocaga
CyAAi € HECYMICHOIO
3 By/b-5IKOIO iHLLOIO
ny6niyHoI0 NOCazoI0
44 MPUBATHOIO
LISNBHICTIO, KPIiM
akafeMiyHol
npodeciitHoi
pisnbHocTi. Cyaasam
33a60pOHEHO
3aimaTmcs
TOProBOIO
nisinbHicTio, Gpatn

KpumiHanbHe Ta
avcumniiHapHe
MPOBAXEHHS!

Koneramm 1a
NEepCOHaNOM CyfLiB
ANOHIA TAK, nonoxeHxs
MICTSTBCS Y AESKNX
3aKOHax, Xo4a Hemae
OKPEMOr0 KOZIEKCY
MOBELHKM
JUXTEHLUTENH HI
JINTBA TAK, HaujoHanbHa HaujoHanbHui 1998 HesanexHictb, Hemae, npote
acoujauis cynais | 334 ycix cynnis MOBE/HKA Ta iCHYIOTb MOBHO-
0008513k cyagi, BaXEHHS
a Takox 000B’sI3KM |  AMCLMNANIHAPHOrO
103a CyaoM TOLLO poarnsny
JIOKCEMEYPT | HI, komiTeT, skuit
NpaLyoBaB Haf LM
NUTaHHSIM, [ifALIOB
BYUCHOBKY, L0 GaxaHo
36eperty 3araibHi
HenucaHi npaswna
MAJIbTA TAK, po3pobneHo Migrpumaro 2000 28 nyHKTiB, SIKi Cam «kopekc» He
opraHamu CyfoBOi | BCima cyaasMu BiI06GPaXaloTh [IONOBHIOETLCH
Bnagu (kpim 0pHOrO 3rogy oo nepenikom CaHKLi
cynqi). HaNEeXHOI NOBEAiHKY,
3atBepaXeHO NigTBEPIXYI0UM
Komicieto 3 LLIHHOCTI, SIKUM
AAMIHICTPYBaHHS NPUCSraloTb CYAL;
CyaiB 3 fesKUMM 30epexXeHHs
nonpaskamm iMigxy npasocyaas
TUMU, XTO OTO
NpeacTasnse, nig,
3arpo30i0 AjeBnx
CaHKUii
MOJ0BA TAK, KoHdepeHujs KoHdepeHujs 2000 KoHdipeHuii- Tak, aucumunaniHapHi
CyALiB CyaniB HICTb, KOPEKTHICTb,
NYHKTYaNIbHICTb,
CTPUMAHICTB,
0608’30k 6yTI
PO3CyLMBAM,
BBIYNIMBUM,
OdiLLiiHMM,
CMOKIAHUM,
TEPNASYUM, BMITU
BUCNYXaTW, KapaTtu
TUX, XTO IEMOHCTPYE
3HeBary [0 Cyay;
3a60pOHEHO
06roBopioBat1
[LeTani cnpasu
3i CTOpPOHaMK
n03a CyA0BUMM
npoteaypamu;
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y4acTb B ynpasniHHi
TOProBUMM,
aKLOHEPHUMN 4
iHLIMMM KOMMAHIAMK

11O He & 000B’SI3KOBUM
Lns cynais

LUBEMLIAPIS1 | TpakTuyHo He icHye
MNCbMOBYX MpaBuA
Ha denepansHomy
PIBHi | NEPEBaXHO Ha
MICLIEBOMY PiBHi TAKOX
TYPEHYNHA 3akoH npo cyanis MapnameT, 1982 Te came, Wwo ity [LvcumnniHapHuii
Ta iePXaBHUX Buwa papa MONMOXEHHSIX 3aKOHIB poarnsg,
00BMHYBaYiB | NpaBuna cynais Ta
NOBELHKM [LlepXaBHUX
00BMHYBauiB
YKPAIHA TAK, npuitHaTo Papa cynnis 2002 BinpaHicTb 3akoHy, | Hemae, 3rigHo 3
3'i3pom cynnis y HeYNepeaXeHiCTb, | nobaxaHHsm 3'i3ay
1999 poui 3 BifNOBIAHICTb cyamis
ypaxyBaHHIM, 0YiKyBaHHSIM,
30Kpema, A0CBiay CNpaBeMBICTb
Kanapu, CLLA Ta Pocii, Ta PiBHICTb,
a TaKoX 3 ypaxyBaHHAM BiIBEPTICTb,
MoNpaBokK i NPOMo3uLii noBepjHKa
YKPAIHCbKMX CyaaiB BiJINOBIJHO [0
npucsru
CMNONYYEHE HI, npoTe icHyloTb BcraHoBneHi Mepen npuaHa-
KOPONIBCTBO |  neBHi HeOiLjiiHi TNopoowm- YEHHsM CyLniB
npaswuna, kUM KaHL/1epoM 3a iHpOpMYIOTb NPO Te,
DesKi iHCTUTYLT NOroAXeHHsIM KOO MOBMHHA 6yTN
(YnpaBniHHg cynosux 3 Jloppom- iXHS noBefiHKa
nocnigpkenb, MiHicTp TOJIOBHUM
tocTuuii LoTnaHgii cynneto

Ta akafieMiyHi kona
NisHiyHOI Ipnanaii)
XoTinu 6 HapaTn
odiLiHoro crarycy
(6e3 nepeTBOpeHHs
B 000B’513kM)

nependayeHi 3akoHOM)

ocobucto abo yepes
NOCEPEAHNKIB.
Im Takox
3a00POHSIETHCS
6patu yyactb
B poboTi
a[IMIHICTPATUBHUX
OpraHiB Takux
KOMMaHiiA. i
0060B’A3KM CyaniB €
HeoOXiAHOI0 YMOBOIO
iX NPU3HaYeHHs
Ha nocapy cyani,
Hanpwknian, nobpa
penyTauis abo
Taki SIKOCTi cyaai:
HE3ANEXHICTb,
HeynepeaXeHicTb,
[D0fEepXaHHs
KOHIneHLAHOCTI
06roBopeHb
CJIOBALIbKA TAK lonosa Cymosoi | 2001 MpueatHe xuTTs, |Hemae, Tinbku 3akoH
PECNYBIKA pagu Ta Minictp npodeciitHe XuTTa npo cynais
locTuwji Ta NPOECiitHi
060B’513kM
CNOBEHIA TAK (LLOMHO HOBUM Acoujaujeto 2001 [Lles’atb npuHumnie: | Hemae, ane icHye
Konekcom 3amiHeHO cynais HE3aNIEXHICTb, Cyn yecri, akuit
nonepepHin Kopekc HeynepemkeriCTb | MOXe po3risaaTy
npodeciitHoi Ta HETPAJILHICT, | MOPYLLEHHS, NpoTe,
BiANOBIAANBHOCT NPOQECIAHICTD, 6e3 3aCTOCyBaHHS
1972 poky), ueit CTapaHHICTb, LTPadHMX CaHKLYi
Konexc pospobneHo CyMicHiCTb nocan/
rpynoto cyapis i3 HECYMICHICTb
Acouiauii cyanis nocag, avckpeis,
nPOdECiitHi
BiJHOCUHY,
penyTais
LIBELIA Hemae cneujansHoro | Onayc Metpi 1540 IHLWWM YnHOM.
KoZeKcy, ane icHye y 16 cronitti; 3aKOH YNOBHOBAXYE
ictopuyHa mogienb, | Acoujauis cyamis OmbyncmeHa
5Ika 3aCTOCOBYEThCS HeLL0f1aBHO Ta KaHunepa
[UNS PEerymioBaHHs npavyosasia 1ocTULi NybMiYHO
MOBELHKM CyAAiB, Ha[l, NPOEKTOM KPUTUKYBATU CYAI0
a came 3aranbHuil - |KOfieKcy, IKUi He 3a 10ro noBepiHKy
3BefeHUit koflekc | Byno 3aBepLueHo
3aKoHiB (1734 poky), 3 0rnaay Ha
10 IKOrO BXONTb YUCNEHHI
CTapuii KOLEKC, KPUTWYHI
3ayBaXeHHs!
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HecymicHa pignbHicTb

[Ixepeno npasoBoro
peryniosaHs

Bua HecyMmicHOI mignbHOCTI

BuHsaTkn

3a00pOHEHO HafiaBaTh KOHCYMbTATUBHI Ta
NOCePENHMLIbKI nocnyri

AHZIOPPA

CneLianbHuii 3aKoH
npo NpaBoCyaas

Bynb-sika iHwa nybniyHa nocaaa; komepuiiiHa
nisnbHiCTb, Npommcnosa abo npodeciitia
JisSnbHICT; poBOoTa I0PKCTOM YK HAJAHHS!

NpaBoBOi JONOMOT M

A3EPBAMIXAH

«Lle nuTanHs €
HE3po3yMinum ans
Hac»

BE/bI4

Cynps He MOXe 0ZHO4aCcHO oBilmaTy
rnocafly fiepxaBHoro 06B1HyBaua, 06paHoro
npeacTaBHuKa, 6apucTepa, CyaoBoro
BWKOHABLS, COJICITOPA, BiliCbKOBOIO,
CBsILEHHOCTYXUTENs abo Oyab-siky
ONNaYyBaHy MOMITUYHY YU aOMIHICTPATUBHY
nocagy

KInP

Bynb-sika iHiwa nocasia abo npodecis

Jlexuii Ta HaykoBi po6oTy 3
npasa

YECbKA
PECINYBJIIKA

Monitnyni nocaay (Hanpuknag, MpesnaeHta
Pecny6niku a6o uneHa MapnameHTy), po6ota
B YPSAOBOMY Mifpo3ini abo niAnpueMHMLbKa

nisnbHiCTb. HaykoBa po6oTa, BUKNAAALbKa,

NiTepaTypHa Ta MUCTELIbKA [isNbHICTb
[03BONSHOTHCA, SIK | pO6OTA MOAITUYHOIO
pagHuka, y pasi SKLLO BOHU HE MiApuBaloTh

TiAHICTb CyA0BOI BNafy Ta A0BIPY, SIKy BOHA

MOBMHHA BUKNMKATY

ECTOHIA

[MoniTnyHa nocaga 4uu AisbHICTb, XoaHa
iHwWa nocana, KpiM BUKafaLbKoi abo
[NOCNIAHMLBKOT; cynas He Moxe ByTu YneHoM
npaBAiHHg NybMiYHMX ab0 NPUBATHNX
KOMMaHii

GIHNAHAIA

3aKoH npo
[NIePXaBHUX
cnyx60BLiB

Mocapa B nybniyHii yctaHoBi, Oyab-ska
onnayyBaHa rpoOMafCcbka, KOMepLiiHa
LNANbHICT

[lo3gin Moxe Gyt 0OTPMMaHO
B cyny abo cyay BULLOT
iHCTaHLYI

®PAHLIIA

HecymicHicTb 3 po6oToto y 6yab-
sIKili nybniyHiiA ycTaHoBi, 6yab-Kol0
rPOMafICbKOL0, KOMEPLIiiHOI0 abo
Onya4yyBaHoIo AiSNbHICTIO, @ TAakoX PoBOTOI0
ap6iTpom

HIMEH4YMHA

3akoH npo
CynoycTpin
Himeyuntm

3abopoHeHa anMiHiCTpaTMBHA AiSNbHICTL
(kpiMm Ti€l, sika BUKOHYETLCA B CyAj, Mif 4ac
JOCTIIXEHb Ta BUKIaaLbKoi pobotu);
CyAas MOXe Hanexaru A0 NOAITUYHOI napTii
Ta MOXE BMCYBATW CBOIO KaHAMAATYPY Y
MapnameHT: y pasi 0bpaHHs [o MapnameHty
BUKOHaHHS 000B’SI3KIB CY/[LAi NPUMMHSETHCS;

YpsiiL MOXE YNOBHOBAXWUTH
CYAI0 AisTy sk apbiTpa
ab0 [aBaTH CBIAYEHHS
B apbiTpaXHOMY cyai sik
ekcnepra
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ICNAHAIA 3akoH npo cynosy | Cyans He MOXe NMOrOZKyBaTMCS HA MOCagy Buknapavibka po6ora,
cuctemy 1998 poky | abo BOMOAITM YACTKOIO B KOMMaHil, SKLLIO Le €| rOJI0BYBaHHS Y KOMiTETaX,
HECYMICHUM 3 110ro nocanoio abo, MOBIPHO, | HANMCaHHS! NEKLiA TOLLO.
MOripLUMTB SIKICTb Korofii po6oT [l03Bin Ha yyacTb y
n03acynoBil AisnbHOCTI
MOBMHEH 3anuTyBaTUCs
y Komitety cynaiscbkux
yHKLi
IPJTAHLIA KoHcTtuTyuis Cynas He Mae npasa OyTu YneHoM nanar
1937 poky Mapnamenty abo 3aiiMaTit «Byab-siky iHLy
Onyia4yBaHy nocapy»
ITAIS Koponiecbkuii yka3 | byab-sika pobota abo nocapa B nybniuHomy | - Buknapalibka Ta Haykosa
Bif 30 CiyHg 41 NPUBATHOMY CEKTOPI, KPIM [isNbHOCTI DiSNbHICTb MOX/MBI 32
1941 poky unexa MapnameHTy abo 6naropjiiHol YMOBY OTPUMaHHS [103BONY
opraHisalii; 6yIb-aKuiA TUM KOMEpLLHOT, Big, Buwwoi paom cypais
MpOMMCNOBOI 260 NPOdECIiHOI AisNbHOCTI. 3riHO 3 XOPCTKUMM
Buwwa pana cyaais Moxe [03BOAUTH ymoBamu. Pobota apbitpom
BMKOHAHHS «3aBfaHb iHLLIOTO BUAY» [03BONIFETHCS fNLLE B
OKPEMMX BUMagKax
AMNOHIA 3aKkoH npo [MoniTyHa Ta KOMepLIiHA AiSNbHICTD, BepxosHuit Cyz moxe
OpraHisavito CyfoBOil  OTPUMAHHS BUHAropoaM, KpiM Tiel, WO | HAAATY 03BiN HA OTPUMaHHS!
cucTemmn BUNAYyeTLCS 33 POOOTY Ccynaelo iHLLIOT BUHArOPOAM, KpiM TiEl,
LU0 BAMNAYYETLCS 3a POBOTY
cyageio
JUXTEHLUTEMH | Crarrs 6 3akoHy | Bymb-fika iHwa onniayyBaa misnbHCTb a60
Mpo IepXaBHUX | Taka, LU0 BuMarae bararo yacy, 6e3 f[o3sony
cnyx60BL;B ypsay, KWl pO3rNSAaE, YK MOXeE Taka
1938 poky nisnbHiCTb GyTW CyMiCHOIO 3 POBOTOIO Cyai
(mo3Bin, sik NpaBmMO, HALIAETLCS Y BUNAAKY
HENOBHOI 3aMHATOCTI /199 NPOBEAEHHS
J0CNiKEeHb Ta BUKaaaLbkoi poboTu)
JINTBA 3akoH npo cynosy | MoniTuyHa AiSNbHICT; CYAns He nignarae | YuTtaHHs NeKLiil Ta HayKOBi
cuctemy 2002 poky | MpuU30BY Ha BiliCbKOBY Cyx0y; 3a60poHeHa po6oTy 3 npasa
npubyTKOBa NpUBaTHA AiANbHICTb, ane
[103BONIEHA BUNNata koMneHcawi 3a
BUKIaAALbKy po6oTy; 3a00pOHEHa MisNbHICTD
B HE[lepXaBHWX OpraHisauisix, sKLLO BOHa
NepPeLIKOKaE He3ANEXHOCTi CyALi
JIOKCEMBYPT KoHctutyuis OnnayyBaHa AisNbHICTb
Ta 3aKoH Nnpo
OpraHisaLito cyajs
MAJIbTA Kopekc opraHisavii OcobucTa yyacTb ab0 3anyyeHHs K 3a 3ronoio Mpe3uaeHTa

Ta LMBINbHOMO
npouecy, Kogekc
eTuKN

KOHCYNbTAaHTa [0 CPaBy, ka BXE BifKpUTa
a60 BipOriAHO PO3rNAAATUMETLCS CYAAeIO;
6ynb-9Ka iHLA BiANbHICTb, HABITb TUMYACOBa,
KpIiM §IK Y MiXHapOLHOMY CYZI0BOMY OpraHi
abo yHiBepeuTeTi

Pecny6niku
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JiSNbHOCTI, 0AHaK 3a YMOBM, LU0 BOHA He
nifpyBae rigHOCTI Nocaau Cyanj

MOJIDOBA | 3akoH npo ctatyc | Byab-sika nybniyHa abo npueatHa nocaaa
cynais a6o nocapa unexa Mapnamenty abo pagHuka
MICLLEBOr0 OpraHy Bnagu; Cynas He MoXe
Hanexar o noniTyHUX abo cowyjanbHo-
NOAITUYHNX OPraHi3aLii; Cy[ns He MOXe
3aliMaTucs NigNpUEMHULITBOM abo HapaBaTy
YCHi KOHCYNbTALi, OKPiM IK 6M3bKIM
poauyam. My6nikauii Ta iHTeps’io y 3MI
MOXJIMBI TiNbKW Y BUNAAKY, SKLLO BOHW He
CTOCYIOTbCS MUTaHb BHYTPILUHBOT NOAITUKM
HIDEPNAHAW | Cratra 44 3akoHy | Cynpi He MoxyTb 6yTu (BignoBigHi nocaam y
npo opraHisaujio | HinepnaHpax) 6apuctepamm, conicitopamu,
CyA0BOI BNy HOTapiycamu; BOHW He MOXYTb NpaLoBaTy
Ne 1827/2001; B iHLWMX npodecisx, L0 nepeadayaioTb
3aKoH npo HaJIaHHs! I0PUANYHOI foMoMory abo
HECYMICHICTb KOHCyNbTaLi; cyani Bepxostoro Cyay He
LiNbHOCTI B MOXYTb OYTY 4neHami HifepnaHacbkoro abo
HaujoHaNbHOMY Ta €BPONEACHKOro NapiameHTiB
€Bponeiicbkomy
napnameHTax
(1994 pik)
HOPBET1A 3aKoH npo Cynai € BiHOCHO BiflbHAMM; TiNbku Cyami | 3aKOHOMPOEKT Ha PO3rsyj
Cy[OBi OpraHm Ta BepxosHoro Cyay nifnopsiikoByOTLCS [MapnameHTty, gkuii Mae
[lepxaBHa OCHOBHA |  0CODMBUM NONIOXEHHSIM. 3aranom, Cyaai | 3amiHUTM iCHylo4y MPaKTHKY,
yroga MOXYTb OYTV lOpUCTaMK, NOCEPENHUKAMM | MICTUTb XOPCTKi MOSOXEHHS!
ab0 npucsxHumm 6e3 HeobxigHoCTI 100 3a60POHM, HAAAHHS
3BIMILHATUCS 3 NOCAAW CYANi [03BONY Ta IEK/apyBaHHst
[10AaTKOBUX BUAIB [LiNIbHOCTI,
L0 NOCUMIOE NpaBuna
HECYMICHOCTi
MONbLLA KoHcTuTyuis Ta Byab-aKkuiA iHWWIA BUA BISNBHOCTI, KPIiM 3asiBa noBuHHa ByTH
3aKOH HaykoBux nybnikaLyii abo BUKNagaLbKoi Hanpasnexa [0 BULLOT
LiSNbHOCTI Ha OCHOBI HEMOBHOI 3aNHATOCTI iHCTaHLLi 3 iepapxieio
33 YMOBM, LLO Lie HE LIKOAUTb BUKOHAHHIO | (ronoea cyay, BULLWIA CYA,
0608’3KiB cynai; Oyab-sikuii BUL MisNbHOCTI ab0 MiHICTp)
ab0 poboTI Ha MPUBYTKOBIA Nocai, Lo
MOXE 33BJaTy LUKOAW iMiIKeBi CY[0BOI
Bnaau; Oyab-ska noniTiHa AisnbHICTL
MOPTYTANIA My6niyHa abo npueaTHa npodeciitta nocaau; Buknagalibka Ta
3aCTOCOBYIOTLCS MPaBua HECYMICHOI [LOCNIAHULBKA JISNBHICTD
DiSIHOCTI, LLO CTOCYIOTLCS AIEPXaBHUX | MOXe [103BoNgTUCH KOMiCielo
CryXO60BLjB 3arasom CyAmiBCbKOT CNyX6u; npote
TaKa AjsnbHICTb HE MOXe
OonyiayyBaTucs
PYMYHIA MoniTyHa AisNbHICTb, Oyb-Aka nocaaa,
KpiM Ti€l, Lo NoB’93aHa 3 HayKoBUMM
ny6nikaLiiMm Ta BUKNaLALbKOI AiSNBHICTIO
CJIOBALIbKA | 3akoH 2000 poky | [MonituyHi nocagm B LWIMPOKOMY PO3YMiHHi,
PECNYBIKA y TOMY YKCAi B YPSAOBKX CTPYKTYpax Ta
apwi; NpubyTKOBa NPUBATHA JiNIbHICTb, KPiM
HayKOBOI, BUK/TaALIbKOI Y11 MUCTELIbKOI
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06roBopeHHs o JlenaptameHTy
['eHepanbHOro npokypopa B
CUTyaLlisiX, BI3HAYEHMX 3aKOHOM

CJIOBEHISA KonctuTyuis Bynb-sika anMiHicTpaTvBHa abo nonitmyHa
Ta 3aKoH npo nocaga, 6yab-ska komepLiitta abo
OpraHisavito cynjs npodeciitHa aisnbHiCTb, NpubyTKoBa
LisUTbHICTb @00 y4acTb B YpaBMiHHi
KomnaHisimu, abo Byab-siki A, WO MOXYTb
3ann9MyBaTh penyTaLito Cyn0BOI BNaau.
Buknagalibka Ta AoCTiaHuLbka poboTa
[03BONSIOTHCA 32 3raflaHnX YMOB
LLIBELIA 3aKoHOAABCTBO Ta XoneH cynas He Moxe Byt
KoHcTtuTyuis nianopsiAKoBaHwii iHWwomy cyaai abo
[LIepXaBHOMY CNyXO0BLUO
LLIBEMLIAPISA Bynb-sika nybniyHa nocapa, byab-aka iHwa | Cym MoXe YNOBHOBAXUTM
npodecis, Nocaay AMpeKTopa, MeHeaxepa CYAJL0 NpaLoBaTh K
ab0 uneHa opraHy ynpasniHHs npubyTkoBoi | excriepta abo ap6iTpa Ta
CTPYKTYPK, MPU3HAYEHHS Ha nocagy, Oyab- | 3MiCHIOBATY iHLLI JOMOMIXHI
SIKi MOCazy YW NPU3HAYEHHS 3aKOPAOHHNX | BUAY AiAbHOCTI 32 yMOBM,
BiJOMCTB 110 NPECTUX Ta He3anex-
HICTb CYA0BOI BNaay He
nigpuBatoTLCS
TYPEY4MHA | 3akoH npo cyaais Bynb-sika rpomManchbka isbHICTb, KpiM
Ta IePXaBHUX BMNAZKIB, KON Lie [103BOJIEHO 3aKOHOM;
00B1HyBauiB Oyab-ska NpubyTKOBa MisNbHICTL
YKPAIHA | Hemae dopmanbHo
BU3HAYEHMX
BUMAJKIB
HECYMICHOCTI
CMONYYEHE | KepigHi npuHumv | Cypns He moxe 6yTv apbitpom abo bpatu
KOPONIBCTBO y4acTb y NpnOYTKOBI NPOECIiHIl AigNbHOCTI
(Kpim HanmcanHs pobiT Ta peparyBaHHs) abo
B Oyab-SKiit NONITUYHIA [iSNbHOCTI; CYTTEBI
0OMEXEHHS 3aCTOCOBYIOTLCS! TAKOX Y Pasi
3BiflbHEHHSI CYAAi 3 N0CAAM
0G6cTaBuHM, 32 AKX HEYNepemKeHICTb MOXe CTAaBUTUCS Nif, CYMHIB
[xepeno npaBoBoro 06cTaBUHN
perynioBaHHs
AHZIOPPA CnewianbHuii 3aKOH Npo PonuHHi 38’13k, NepebyBaHHs Ha nocapi ansokara abo
npasocynas NpeacTaBHKa, KOMEepLLiiHi a60 eKOHOMIYHI NPaBOBi BiHOCHHM
3 HUMK. [TpoBefieHHs Cy[0BOro po3rnsiay 3i CTOPOHOO abo i
afIBoKaToM. 3aiHTepecoBaHiCTb B 00’€KTi CyI0BOro po3rnsy,
iepapxiuHi a0 APYXHi BiAHOCUHM
A3EPBAVIIKAH [UTaHHs BUHOCUTLCS Ha
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JIIOKCEMBYPT

TPOLIECYaILHOTO KOAEKCY,
crarTa 542 Kopekcy

cTarTs 6 €Bponeinchbkoi
KOHBEHLI 3 NPaB JIOANHM

Crarra 521 HoBoro LiuBinbHo-

KpUMiHaNbHUX PO3CiaYBaHb,

AKWLLO NiLAAETLCS CYMHIBY HeynepemkeHicTb Cyaai abo sKILo
BMHMKAE 0BIPYHTOBAHMIA CYMHIB LLOS0 CNPaBEANMBOCTI
CYAOBOrO NPOLECY

MAJIbTA

[leTanisoBaHuii nepenik
00CTaBMH, 32 AKUX Cyaas
MOBUHEH BiJ],MOBI/ITI/ICﬂ
Bif] CpaBy abo CTOPOHU
MOXYTb BUMarat Bip, HbOro
NPUNUHEHHS PO3rnsay

npouecy

Crpasu, BU3HayeHo B Kopekci
OpraHisaLlii CyAiB Ta LMBIbHOMO

KoHnikT 0c061CTIX 260 POAVHHMX iHTEPECIB, YNEPEAXEHICTD,
3aUly4eHHs! 10 CrpaBy sk CBiKka

MOJOBA

KOfIeKCH

LivBinbHuiA npouecyanbhuii Ta | Cyfazs NOBUHEH BiAMOBUTUCS Bifi CNPaBM, KOAM BiH Mag B Hilt
KpuMiHanbHuid npoLiecyanbHuiA [MpsiMUiA Y1 ONOCEPEaKOBaHMIA iHTEpeC abo Y BUNAZIKY iCHYBAHHS!

POAVIHHOTO 3B’A3KY 3i CTOPOHAMM

BE/bIA Cynoga npakTuka, LU0
I'PYHTYETbCS Ha NONOXEHHSX
Konekcy Ta 3aKOHOAABCTBI
LLI0A0 CaMOBIABOAY Ta
HecymicHoCTi
Kine Mpaktuka BepxosHoro Cyny KoHnikT poarHHMX abo nepcoHanbHMX iHTEpECiB,
NoiHPOPMOBAHICTb NP0 06CTaBNHM a60 CTOPIH CrpaBsn
YECbKA LivBinbHWiA npouecyanbHuii
PECIYBIKA Ta KpuMiHanbHuii
NPOLIECYaIbHNIA KOLEKCH,
MEXaHi3M ... BiALIKOLYBaHHS
LWIKOAW B pe3ynbrari
3/10BXVBaHHS CYAEI0 CBOIMM
MOBHOBKEHHSMU
ECTOHIA KoHonikT iHTepecis, Oyab-siki BiHOCUHM, sii MOXYTb HETaTUBHO
BM/IMHYTYW HA [IOBIPY A0 CyAO0BOI CUCTEMM, YNEPEIKEHICTb
QIHNAHAIA [MpouecyanbHuii koaekc PoauHHi 3893k1, KOHNIKT IHTEPECIB, YNEPELXEHICTb,
3ay4eHHS [0 CNPaBy Ta iHLLI NPUYUHK, SKi CTaBASTH Mg,
00rPYHTOBAHMIA CyMHIB HEYNEPEIXEHICTb CYAni
®PAHLIA Cynni moxe 6yTu 3asiBNEHO BiABIN, | BiH MOBUHEH YTPUMATUCS
BifL PO3rNsly CPaBy 3a PisHIX 0OCTaBUH, i CTABMSTb Nif
CYMHIB 110r0 06’€KTUBHY Ta Cy6’€KTVBHY HEYNEPEXEHICTb:
POAMHHI aB0 APYXHi BiAHOCUHM; KOHPNIKT GiHAHCOBUX
iHTEpECiB; BUNAAKW, KONM CYAAS BXE NPUAMAB PiLLIEHHS N0
Ccrpasi, sika NoB’si3aHa 3i CNpasoio, WO PO3rNSAAETLCS
HIME4Y4MHA LinBinbHUiA npoLecyansHuin PopHHi 38513k1; CNpaBa, B sKild CYLAs AABAB CBiAYEHHS 260
KOAEKC BMCTYNaB 5K eKcrepT, abo B kil BiH ye NpuiiMaB pilLeHHs!.
CyMHiBY L4010 110r0 HeynepewXeHOCTi MOXYTb, TakUM YUHOM,
BUSIBNSITUCS! YEPE3 KOHPIIKT iHAHCOBMX ab0 APYXHIX iHTEPECiB
ab0 3aBNEHOI MATPUMKY OfHIlA i3 CTOPIH CynOBOrO Po3rnsiay
ICNAHAIA 3aKoH Npo LmBINbHUIA npouec | Cymns € CTOPOHOIO CNopy; CyAas HaflaBaB nopaau CTOPOHi
Ta 3aKOH MPO KPUMIHAbHUIA CMPaBu; HAsABHICTb POLVIHHUX, APYXHIX 260 NPOdECIlHMX
npouec BiIHOCWH 3 OIHIEI0 3i CTOPIH; CYAAs € CBIAKOM Y cnpai abo Mae
6n113bKi BIIHOCUHM 3i CBIAKOM
IPNAHLIA Mpasuno nemo judex in causa He monyckaeTbCst KOHPAIKT 0COBUCTIX, POAMHHIX 260
sua [He moxHa byTv cynelo y hiHaHCOBMX iHTEPECIB, He MOXe ByTW ynepeaxeHoCTi Ta
CBOIl Crpasi] MPUXUNBLHOCTI; Y NPOTUIEXHOMY BUMafKy — CYAS NOBUHEH
3asBIUTY CAMOBIfBIf,
ITANIA LinBinbHuiA npouecyanbHuii Ta

KpuMiHanbHuii npouecyanbHuii

KoHdnikT poamHHuX, 0cobucTx abo NpodeciitHux iHTepecis;
MoiH$OPMOBAHICTb NPO 06CTaBUHY abO CTOPIH CrpaBy;

Kopekcu YNepeXeHICTb Ta MPUXUILHICTb
AMNOHIA KoHctutyuis, Lnsinshuii  [Kpim fonepxasHs npasun LWOAO0 HECYMICHOCTI, cyaai Moxe byTu
npouecyanbHui Ta 3asB/1eHO BiaBiA ab0 BUMOTY 3asiBUTM CaMOBIfBIZ, 32 MEBHUX
KpumiHanbHuin npoLiecyanbHuii | 06CTaBuH, HaNpuUKnag, Kov CTOPOHA NMPOLIECY € H0ro poavyeM
KozieKkcu
JUXTEHLUTENH KoHdnikt ocobucTix abo ciMeitHuX iHTEPECIB, YNEpeXeHICTb,
MUTaHHS PO SIKi NOPYLLYIOTBCS CaMuM CY0M abo CTOPOHaMu
JINTBA LinBinbHO-NpoLecyanbHuii

KOJEeKC

KoHdnikT 0cobrctmx abo poavHHUX iHTEPECIB, YNEPEmXEHICTb,

3a1y4eHHs 10 CripaBy sk CBiaka

HIOEPNIAHAN

3aK0H NpO LMBINbHUIA NPOLIEC

3aK0H NPO KPUMIHANbHUIA
npoLec, 3akoH npo

aMIHICTPaTMBHWIA NpOLLEC

, | «®akTin abo 06CTaBNHM, siKi MOXYTb NOCTABUTM Mif, CYMHIB

HeynepeXeHiCTb Cyafi» (3aKOH He MICTUTb [ieTanbHUX
NONOXEHb; CyA0Ba NPaKTVKA BiANOBIAAE NPUHLMNAM,
BUK/IaIeHNM EBPONEiCbKAM CyaI0M CripaBeIMBOCTi)

HOPBETA

3aKoH Npo CynoBi Oprakun

PopHHi 38’831 i3 CTOPOHaMM 260 iXHIMK PUAMYHIMY
pafHUKamm, IKLLO [0Bipa 0 CyAni Moxe OyTu nocTagneHa
nig, CyMHIB. Y LbOMY BUNAAKY CyAas NOBUHEH BIAMOBUTMCS Bif,
BEJIEHHSI CTpaBu (KOHONIKT iHTEPeCiB y 6iNlbLIOCTi Crpas)

MONbLUA

3aKOoHM NPO LMBINbHUIA Ta
KPUMIHa/IbHIIA NpoLIEC

Y BunaaKax, koan cyaas 3Hae CTOPOHM cripaeu abo 3Haliomuii
3i CNpaBoto, OCKiNbKM BiH Yxe 6paB Y Hiil y4acTb (TiCHWIA 38’930k
3 OfIHiEI0 i3 CTOPIH 260 CMPaBOI0 B 0COOUCTIi 60 NpodeciitHiit

SKOCTi); A1Ba TUNW BUNaAKiB: iudex inhabilis [aBTOMaTUYHMIA
BiIBIZ, CyAAi B Cwily 3aKOHY] Ta iudex suspectus [BinBin, cyani Ha
MiCTaBi PiLIEHHs Cyay 32 KNOMOTaHHAM CTOPOHU]

MOPTYTAIIA

3aKoH Npo CynoyCTpiid,
LnBinbHO-NpoLecyansHui

Kopekc, KpumixanbHo-

MpoLECYanbHNN KOAEKC

Cynns He MOXe npavoBaTy B Cyaj, A€ NPaLoe YeH HOro Cim'i.
Y BuUnaziKy 06rpyHTOBAHOrO CYMHIBY LLOA0 CPABEAMBOCTi
CY[0BOr0 NPOBaJXeHHs abo ko CyAAs NPOCUTL
BiICTOPOHEHHS Bl CMPaBM Yepe3 BUHUKHEHHSI KOHDMIKTY
ocobucTux, GiHaHCoBUX ab0 POANHHWX iHTEPECIB

PYMYHIA

3aKoHOpaBCTBO

TiCHWIA 3B’9130K 3 OLHIEIO i3 CTOPIH; NONITUYHWIA BMAMB; TUCK 3
60Ky 3MI; apyXHi BiHOCUHN

CJIOBALIbKA
PECTYB/IKA

Bynb-siki 06CTaBWHM, 3a SIKVX Mif, Yac 3AiACHEHHS CYLAEIO CBOIX
000B’3KiB, Y Or0 MPMBATHOMY XUTTi 260 MicNs TOro, 5K BiH
3aMLLAE CYAAIBCbKY NOCaAY, CYAAS BUKVMKAE HenoBary 0 CBOET
nocazv abo CTaBuTb Mig, 3arpo3y AOBIPY 40 CYA0BOI CUCTEMU

CJIOBEHIA

LnBinbHO-NpouecyansHuin

Koaekc, KpumitanbHo-
npoLiecyanbHuiA Kogekc,
€Bponeiicbka KOHBEHLs 3 NpaB
TIOAMHN

FKLLLO CYAIS € CTOPOHOIO CYA0BOrO PO3r/sify abo MOro 3anyyeHo|
[0 cnipasy, abo Mage 3B8’'930K 3 Takoio 0c0B0I0; SIKLLO Cyaast
[N1aBaB CBiYeHHs abo OyB 3ay4eHuii 10 CrpaBu ik eKCrepT;
AKLLIO cynas GpaB yyacTb Y NMPUIAHATTI PiLLeHHs no cnpasi abo
caM npuitMaB Take PiLLIeHH; SIKLLO iCHYE 0BIPYHTOBaHMIA CyMHIB

LLIOA0 HeynepemXeHoCTi cyaai
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LLIBELIIA lpouecyanbHi kopekcu PoauHHwii 38’930K, KOHPNIKT 0COBUCTMX, diHAHCOBUX a0
NONITUYHIX IHTEPECIB, YNepemkeHicTb, NpodeciiiHa abo
0cobucTa y4acTb y crnpasi
LLIBEMLIAPIS 3aKkoHOAABCTBO Ta Cyn0Ba ... BiANOBIAAe npakTuui EBpONENCcHKOro cyay 3 npas IOAMHN
npakTuka
TYPEHYMHA LivsinbHO-npoLiecyanbHuii YnepexeHicTb, KOHPAIKT iHTEpeciB, 0c06MUCTa y4aCTb SIK
Konexc, KpuminansHo- noTepninoro, CBiaKa, pagHuka, apbitpa abo Yepes PoanHHi
npoLECyanbHNi KOAEKC 3B’53KN
YKPAIHA [pouecyanbHi kopekcun TicHwii 3B’130K 3 OAHIEIO 3i CTOPIH CrpaBK; 0CcOBMCTHIA iHTEpeC
y Cnpasi; BUNafKu, KON 3aiCHEHHS 060B’s3KiB cyaai B Oyb-
SIKOMY pasi CTaBUTUMYTb i CyMHIB 6@3CTOPOHHICTb CYAi
CMOJIYYEHE  |EBponeiicbka KOHBEHLs 3 npas
KOPONIBCTBO TIOMMHM
KpuminanbH MBiNIbHA BiANOBIAANBHICTb iB
| KpumiHanbha BiAnOBIfaNbHiCT | UBinsHa
MopywwenHs lMokapaHHs BiANOBIAANBHICTL Mpouenypi
AHLOPPA KpuMiHanbHuii Cynai HecyTb UMBINbHY | Y KpUMiHANbHKX CpaBax
KOLIeKC, BiANOBIAANLHICTb Y pasi CyAanio Moxe 6yt
crarta 114, LuaxpaiicTBa nig Yac 32aPELUTOBAHO TifbKK1
KopynuinHa 3[ACHEHHS] HUMK CBOIX y BUNAKY, SKLO NOr0
IIANbHICTb 0008’a3KiB yniimManu nig 4ac BYMHEHHST
371044HY; TUMYACcoBe
YCYHEHHS! Bifj BUKOHAHHS!
060B’13KiB € ABTOMATU4YHIM
32 NOrOKEHHSIM 3 Buiwoto
Cy/0BOIO Paoi0
ASEPBAVIXAH|  Hanpuknap, YB'13HeHHs 260 Buwwii cyp, sikuid Mpeanpent Ta Papa cyanis
KIIO CynAs  |BIALIKOAYBAHHS WIKOAW| MOBTOPHO PO3rASAAE | MPMIAMAIOTb PILLIEHHS LLOA0
HaBMWUCHO Ccnpasy, MOxe IHILIOBAHHS NPOBAKEHHS!
3aCymxye BCTAHOBWTK, LU0 CyAAs, |LWASXOM nepenayi Cnpasyu 4o
HEBUHyBaTy SKWIA po3rnspas cnpasy | eHepanbHOi NPOKypaTypu;
ocoby B MEPLLiiA IHCTaHLJ, Cnpasa LLOAO 3BUHYBAYEHHS
Nignsarae BiANOBIKANbHOCTI|  CYAAi PO3rNAAAETHCS
3ara/lbHM CyaoM
BENbI4 lMopyLenHs CaHkwii, MexaHiam Y KpUMiHa/IbHUX Cnpasax
HOPM 3arabHOro nepenbayeHi BiILIKOAYBaHHS! 3OUTKIB NUTAHHS BUPILLYETHCS
3aKOHO[1aBCTBA 3arabHUM CyAzieio, IKUiA 3N0BXMBAB NPOKYPOPOM, LU0 A
a6o nig vyac 3aKOHOJABCTBOM  |CBOIMM MOBHOBAXEHHAMM, | NPy ANensuiiiHoMy cyaj;
30iiCHEHHSI CBOIX L0 [103BONISIE NPUTSITY |y LMBINBHUX CNpaBax po3risiy,
yHKuiii, abo CYAL0 0cOOMCTO 10 3MiACHIOETLCS KacaujiiHum
no3a CyLoBuM BiANOBIAANLHOCTI 32 CyaoMm
odicom HaBMMCHUIA 0B6MaH abo
LaxpaicTeo. [lepxasa
TaKOX MOXe Bifinosifatn
32 HeHaIeXHY MoBefiHKy
cynni
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KIne KoHCTUTYLiS rapaHTye iMyHITET Ans cyaniB Buworo KOHCTUTYLiiHOrO cyay Ta Buworo Cyay (HuHi
00’eaHaHi y BepxosHuii Cyp). 3araibHe NpaBo Ta NpaBo CNpaBefIMBOCTI 3a0e3neyyioTh iMyHITeT
TaKOX NS CyAAiB HUXYOI iHCTaHLLT
YECbKA Y 3B’53Ky 3 Y Bunagky npuitstra | KpuMiHanbHe NpoBafkeHHs
PECIYBJIKA BUKOHAHHAM HE3aKOHHOIO PILLEHHS | NPOTU CyAAi 3AIACHIOETLCS
CBOIX 000B’A3KiB 200 3aBHAHHS LWKOOY, 3 fjo3sony lpesuaenta
KOMEHCALI0 LUKOAN Pecnybniku; opucamkuiio
30iICHIOE lepXaBa, fka | LWOA0 Takux Cnpas MaloTb
Ma€ npaso MOAAHHS | 3arasibHi Cyau, L0 AiloTb 3a
PerpecHoro no3osy A0 | 3BWYANHOIO NPOLIEAYPOIO
CyAAi, KL OCTaHHIi
6yB NpUTSTHEHUI
[10 AMCuMnAiHapHOT
BiANOBIAANbHOCTI
ECTOHIA AKwo cynas | 3BinbHEHHs 3 nocaau OcobwucTa Bignosi- MpencraeHuk MeHepanbHOT
HaBMWCHO BUHIC [anbHICTb CyAni BiACYTHS;| MPOKYpaTypu 3BEPTaEThbCs
He3aKoHHe BiANOBIfANbHICTL Hece | [0 BepxosHoro Cyay, skuit
pilLeHHs fiepxasa BMHOCUTD iLLIEHHS NP0 Te,
110 NPOBAXXEHHS MOXE
3[i/CHIOBATICA BIAMOBIAHO
10 KpumiansHoro kogekcy
Ta KpumiHanbHoro npoue-
CyasnbHOr0 KOAEKCY
32 NOTOKEHHAM 3
Mpesuzentom Pecnybniku
®IHNAHAIA MopywenHs:, | Cankuii, nepenbdayeHi | BignosiganbHicTts 3a 3BIyaiiHi npoueaypy, SKi
nepenbayeHi 3arabHUM LUKOAY, 3aBAaHy cyaneto | 3rigHo 3 KoHCTuTyLjeo
KpuMiHanbHuM | - 3aKOHOABCTBOM, Mifl, 4aC BUKOHAHHS! MOXyTb OYTH iHiLLinOBaHi
KOLEKCOM, SKLLO y TOMY 4uCri HUM CBOIX 060B’I3KIB. Oyab-kuM, 4ui Npasa
BYWHEHI Nif, | 3BiNbHEHHS 3 nocaan Komnexcauis, sk NOPYLUEHO (BUHSTKM Ta
4aC BUKOHAHHSI npaBuno, CradyeTbCsl | CriewjanbHi npouenypy ong
060B’3KiB Cyagi [IepXaBoIo Ta 'y AeskMX |  uneHiB BepxoBHUX CymiB)
BMMaaKax MOXe MoTim
Bi[ILLIKOZOBYBATMCS!
cyngeo
®PAHLIA  |MpaBonopyLueH- CaHKkuii, LinginbHa Bignosi- 3BWYaltHi KpUMiHaNbHi
H8, BU3HAYEHi nepenbayeHi DanbHICTb IMWe Yy [MpOoLeaypu; LMBIbHMIA NO30B|
3aKOHOJABCTBOM| 3ara/lbHM BUNAAKY, SKLLO CyAns MOX/IMBWW TiNbkW NPOTH
3aKOHOJABCTBOM 0COBWCTO BUHYBATWIA | fiepxaBy, sika MOXe nopati
perpecHuin no3oB NPoTu
cynai
HIMEY4YMHA MopywenHs | Caxkui, nepepbayeni | Ocobucta umsinbHa | CTaHpapTHi KDUMiHAMBHI Ta
KpuminanbHoro 3arabHUM BiANOBIAANBHICTb, AKLIO LMBINIbHI NpoLieaypn
KOZEKCY, LU0 3aKOHOJABCTBOM DisiHHS, sike 3aBAAN0
nepen6ayae LWKOAW, € KPUMIHANBHUM
30BXVBaHHS! MPaBONOPYLLEHHSIM.
nocanoio CyAmi B iHWwwx BunaaKax
Ta KOpynujio BiAMNOBIAANbHICTb
MOKN3AAETHCS HA
iepxaBy, i flepxasa Moxe
MoAaT PerpecHnin no3os
npoTv CyAni y
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3M0BXMBAHHS
nocafoBUMM

TMOBHOBAXEHHSIMM
abo kopynis

[0 YB'SI3HEHHS
CTPOKOM BinblLe,
HIX Ha OJMH PiK,

3BINbHIETHCS 3

BMMaZKy, KoMK fiepxasa
KOMMEHCyBana LKoYy
ICNAHAIA fkwwio cypns IMocunei caHkyii, | [lepxasa Hece umBinbHy | Mpouesypu, nepenbayeHi
HaBMWCHO nepeabayeHi BiNOBIAANBHICTb, 3ara/ibHUM 3aKOHOAABCTBOM
BUHOCUTb 3arabHiuM ae MoXe Bumaratu
HecnpasefMBe |  3aKOHOJABCTBOM BifLUKOZYBAHHS Bif,
PILLEHHS; cynai B pasi HABMUCHOTO
SKLLO Cyaas NPaBOMOPYLLEHHS
3aCTOCOBYE
HE3aKOHHi
npoueaypu
LISl OTPUMAHHS!
CBiAYeHb NPO
BU3HAHHS BUHM
a6o Bunae
Hakasw npo
He3aKoHHE
3aTPUMaHHs! Yu
po3ciayBaHHs
IPJTAHIA TMOBHWIA iIMYHITET CynAIBCHKOI NOCAAM, L0 BUSHAHWIA 3arasibHiM NPaBoM
ITANIA MopyLuenns, CaHKuyi, LnBinbHa BignoBiganbHicTb| CneujanbHi npasuna Wozio
nepeadayeHi nependayeHi  |3a kpaiHio HEOOEPEXHICTb |  HOPUCAVKLIT 3 TUM, 10D
KpumitanbHum 3araibHum abo BigMOBY B lOCTYNi  [3a6€3NEYMTM PO3rNsiA CripaBy
KOLIEKCOM 3aKOHOJABCTBOM | 10 mpasocynas 6yna | B iHwii cdepi. MpoBoguTbes
crevLianbHo ans nepebayeHa B 3aKOHi | OLLiHKA MPUIAHSTHOCTi NO30BIB
Cyagi, Wo Aie nig, 1988 poky, o no3Haums |(Yv € BupilueHHs npobnemu?
4ac BUKOHAHHA nepexif, Big, BiGHOCHOrO Yu He HanexwmTb ckapra
CBOiX 000B’513KiB iMYHITETY, NOMOXEHHS! [0 NUTaHb iHTepnpeTaLii
(Hanpwknag, npo sikui 6yno ckacoBaHo npaBoBKX HOPM?)
Kopynis) 4epes NpoBELEHHS CnpaBu po3rnspaioTses
pedepeHnymy. lepxasa 3arabHUMK Cyamn
BMCTYMaE rapaHToM Ta
MOXe NoJaTi perpecHuii
10308 NPOTU CYAA}.
Po3Mip BiawkoayBaHHs
0OMeXyETbCS, AKLLO LLIKOAA|
3aBJjaHa HEHABMUCHO
ANOHIA 3BuyaiiHa 3rifHO 3 NpeLeneHToM,
KpUMiHanbHa YCTaHOBNEHWUM BepxoBHUM
BiANOBIAANLHICTL Cynom y 1955 pouj, cyani
He HecyTb 0COOUCTOI
LMBINbHOI BifMoBi-
JanbHOCTI 3a LWKoAy,
3aB/laHy CTOPOHAM M, Yac
BUKOHAHHS HUMW CBOIX
npodeciitHnx 060B’A3kiB
JUXTEHLUTEMH | NpasonopyLuenHs CaHkuyi, 3aranbHi npasuna Woao | 3BuyaliHi cyam i npouesypu
3rigHo i3 3aranbHuM|  nepefbayeHi  [LMBINBHOI BIAMOBIZANBHOCTI|Y KDUMIHAMIBHUX Ta LMBINBHUX
npaBoM Nioc 3araibHum [lepXasy, gka Moxe crpasax. BepxosHuii Cypg,
OKpeMi crneLjianbHi | 3aKOHOLABCTBOM. | MOAATM PErpecHMii NO30B | Mae OPUCAMKLIIO LoA0
MPaBOMOPYLLEHH, Cynns, po3rnsay anensiii
Taki K 3aCyKEHUIA

nocagu
JINTBA MopyLenHs CaHkwii, Tinbkn nepxasa Hece Byzib-sike KpuMiHanbHe
KpumiHanbHoro nepenbayeHi BiANOBIAANLHICTb, ane nepecnifyBaHHs abo
KOZEKCY, L0 3arabHUM Mag NpaBo noasaty 3aTPUMaHHs! MOBUHHI ByTy
nepenbayae 3aKOHOAABCTBOM | PErpecHWi No30B NPOTH cxBaneHi MapnameHToM;
3/I0BXMBAHHS! cynqi MoTiM CYAAS YCYBAETLCA Bif,
nocafioBUMU BMKOHaHHSI MOBHOBAXEHb
MOBHOBXEHHSIMU [0 3aBEPLUEHHS PO3rsiay
Ta Kopynujio Ccrnpasu
JIOKCEMBYPI Crarta 4 Lpadu, MoxsmBa Tinbkn Crarrsa 639 HoBOrO
LinBinbHoOro 3a60poHa BiANOBIAANLHICTb Aepxasu | LIMBinbHOro npoLecyansHoro
KOZEKCY, BUKOHAHHS (npouegypv 3riaHo i3 KOZIeKcy, Lo nepeadadae
3710BXUBAHHA 0008B’A3kiB,  |3araslbHUM NPaBoM, 3aKOH|  BIALIKOAYBAHHSI LLIKOAM
NOBHOBAXEHHSIM 3ab0poHa Bin 1 BepecHs 1988 poky) | cymneio, sikuit 3N0BXVBaB
Ta BiMOBa obilimatyi nybniyHi CBOIMW NOCa0BUMMN
B AOCTYMi A0 nocagm MOBHOBAXEHHAMM
npasocyaas
MAJIbTA Y KpuminansHomy CaHkuji, BincyTHi cneujanbhi 3BuyaiiHi npoLeaypm
KOLEKCi € OKpeMe |  nmepenbayeHi npaswia. Bunagkis | 3aranbHux CymiB i3 po3rnsmy
MONOXEHHSI, 3arabHM NPUTATHERHS CyAAi 0 KPUMIHa/IbHIX CrpaB
LLI0 CTOCYETHCS | 3aKOHOLABCTBOM |LWMBINILHOI BifNOBIAANBHOCTI
BMNAKiB, KON Hemae
Cynps BiAMOBNS-
€TbCS Bif, PO3rnsny
a6o Bigxunsie
3aKOHHO NoJaHe
KIIOMOTaHHs LWoa0
habeas corpus
[cynosuit Hakas
npo [0CTaBKy 10
cyny ocobu, Lo
nepebygae nig,
BapToi0]. K Ans
Oyab-siKoi 0cobwm,
1o obiiimae
nybnisHy nocapy:
3M0BXMBAHHS!
nocagoBuMu
MOBHOBXEHHAMM,
Kopynuis,
NPUBNACHEHHS
KOLITIB
MON0BA 3arasibHe 3akOHOAABCTBO, 3riHO BincyTHiCTb LUmBInbHOI  [KpuMiHanbHe nepechnigyBaHHs

3 NPUHLMNOM PIBHOCTI YCix nepes,
3aKOHOM

BiANOBIAANBLHOCTI Ans
cynnis

3 1038071y Buwwioi pagn
marictparypu Ta lNpeswaeHTa
Pecnybnikv abo MapnameHty

31EXHO Bifj, 06CTaBMH.
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CnyxaHHsi Cripasy Yy BULLMX
cynax

HIZEPNAHIM | 3actocoByeTbes Tinbkn fepxasa MOXe 3aCcTOCOBYETLCS 3arabHe
3arasibHe HECTW BIANOBIJAIBHICTb 3aKOHO[ABCTBO, BiACYTHI
3aKOHOAABCTBO crewjanbHi npoueaypn
HOPBETIA [MpaBonopyLueHHs o308 npo umBinbHY | O6BMHYBaYEHHS NPOTH CyAL
3riAHO i3 3arabHUM BiANOBIAANLHICTL CyAAi | BUCYBAETLCS KOPONIBCHKOIO
3aKOHOAABCTBOM MOX/IMBIN TiNbKK, IKWO |  Pafoio; ClyxaHHs Cpasu
pilenHs [cynai] 6yno npoTY CYAA| 3aBXau
CKAaCOBAHO Ta SKLLIO CyAas |3MINCHIOETbCS BULLMM CYLOM,
BYMHWB NPABOMOPYLUEHHS, | HiX TOIA, B SKOMY Cyans
NPUAHSBLLN TaKe PiLLEeHHs npatoe
MOJIbLLA [pasonopyLueHHs, Cynaio moxe 6yt KpuMixanbHe npoBamxeHHs
MoB’3aHi 3 MPUTAFHYTO 10 0COBMCTOI | T 3aTPUMaHHSI MOBUHHI
LNbHICTIO Ta BiANOBIAANbHOCTI 6yTW CaHKLIIOHOBaHi
060B’s13KaMm CyAi BIANOBIAHO 0 3aranbHoro | [lucumnniHapHium cynom
3aKOHO/ABCTBA; (kpiM BUNAAKY 3aTPUMaHHS
[iepxaBa MOXe MOHECTU | 0Cco6M Ha MiCLyi BYMHEHHS!
BiANOBIAANLHICTb Y 371041HY); AucumnniHapHuin
BMMAfIKy HEHABMMCHOI | CY/, TaKOX MOXE TUMYacoBO
MOMUIKY @B0 HEHANEXHOI | YCYHYTV CYALIO Bif, BUKOHaH-
CNyx60BOI NOBEAIHKM Hsl 000B’A3KiB; anensiLyjs
(perpecHuin no3oB NOAAETLCA A0 CyAY BULLOT
0OMexyeTbCs PO3MipoM iHCTaHUT
TPBOX MICHYHNX
oknapjB Cyai; ane Take
0BOMEXEHHS! BiACYTHE
y BUNagKy rpyboro
NOPYLUEHHS1); HE iCHYe
BiANOBiAANLHOCTI 32
Hacnigku CynoBoro
PilLEHHs
NOPTYTANIA lMopyLuenHs CaHKkuii, Cynzs Hece UvBinbHY CrangapTHi KpUMiHaNbHi
HOPM 3aranbHoro |  nepepdayeHi BiANOBIAANBHICTb TifIbkM |  MPOLEAYPYN B CyAi BULLOT
npasa, BYMHEHE 3arajibHum y BUNAAKY, KOnm Aji, iHCTaHLi, HiX Cyn, Y KoMy
M, YaC BUKOHAHHS | 3aKOHOLABCTBOM LU0 33BAANM LIKOZY, npavwioe Cyaas, y BunaaKy
Cnyx60oBuX NpU3BENM 0 3aCYMXEHHS | KPUMIHATBbHUX CMPaB; CyA,
0060B’53KiB; 32 XabapHULTBO, y sikoMy Byno BYMHEHO Aii,
crewjanbHi MPUBNACHEHHS IEPXABHNX | LU0 NPU3BENM A0 3aBAAHHS
NpaBOMOPYLUEHHS, KoLUTIB 200 3NOBXMBAHHSI | LUKOAM, Y LMBINbHMX CripaBax
§IKi CTOCYIOTBCS! Ba0i0; CyLAs NOBUHEH
3M0BXVBAHHS! BiILLIKOAYBATY CNIAYEHY
Cnyx60BuMM [epXaBoI0 KOMMEHCAL0
MOBHOBAXEHHAMM,
MPUBNACHEHHS!

[IEPXaBHMX KOLUTIB,
BiAMOBY B IOCTYMi
[0 NpaBsoCyAns,
NOPYLUEHHS!
TaEMHULL
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PYMYHIS 3aranbHe npaso 3aranbHe 3aranbHe npaso Y uMBiNbHMX CripaBax —
3aKOHOLABCTBO 3BUYalAHI NpoLesypu;
Y KpUMiHa/IbHUX Cripasax —
HeoOXiaHO oTpUMaTH
nonepesHii BUCHOBOK
MinicTpa tocTuui a6o
Mpe3uaeHTa, NoTiM 3BUYaiiH
npoueaypy Ta cyam (UL
Cyou ans CyAAiB NeBHOrO
piBHs B iepapxii)
CJIOBALIbKA | MpaBonopywweHHs,, | YB'A3HeHHs, Y KpUMiHanbHUX CripaBax
PECNYBJIKA BUYMHEHI M, BTpaTa MPOBAKEHHS! NOBUHHO Oy
4aC BUKOHAHHS npodeciitHoro CaHKLOHOBAHO OpraHoM,
CYALLBCHKUX ab0 noyecHoro sIKMiA NPU3HA4MB abo 0bpaB
000B’s13KiB paHry, 3abopoHa CYAL0, Ta iHiLLil0ETbCS
npakTuKyBaTu, rofI0BOIO BifMOBIAHOTO Cyay
wrpadu a60 MinicTpom tocTuwi
CNNOBEHIA  [MocamoBwii 3104KH CaHkuji, Y KpUMiHanbHKX cripaBax
nepenbayeHi 6ynb-sike NPOBaZXEHHs a60
3araibHuM 3aTPUMaHHS 3MLINCHIOETHCS 3
3aKOHOJABCTBOM, no3sony MapnameHty
HaCniaKOM IKuX
Moxe 6yTu
3BibHEHHS! 3
nocagu
LUIBELYSA lpasonopyLuenHs, CaHkwii, LLikopa, 3aBmaHa B npoueci| Y KpUMiHabHUX cipaBax,
SKi BYMHEHi nig, nepenbayeHi | 3MiNCHEHHs Cyazelo CBOIX SKLLO CYAAs € YEHOM
4ac BUKOHAHHS 3araibHuM 000B’13KiB; nEpXaBa BepxoeHoro Cyay,
000B’sI3KiB T [MpaBOM (LTpadu, |3aranom € BignosiganbHol| OmOyacMeH abo Kauuiep
nepenbayeHi YB'SI3HEHHS1), 32 HeobepexXHICTb 10CTULLi MOXe iHiLjloBaTH
KpumiHanbHum Ta MOXJIMBI NIEPXABHOrO CNyX00BLS; NPOBaLKEHHS
KOJEKCOM: vcumnniHapHi CYAAs MOXe HeCTn
HEBUMKOHaHHSI | HACTIiaKK, y TOMy NepCoHabHY
cnyx60B0ro YNCAI 3BibHEHHS BiAMNOBIAANbHICTb 32
000B’s13ky, 3 nocagm HasIBHOCTi OOTSX/IMBUX
Kopynis, obcTaBuH
MOPYLLEHHS
npodeciitHoi
TAEMHULL
LUBEMLAPIS | MpasonopyueHHs, Tinbku fiepxasa Y KpUMiHanbHUX cnpasax
MoB’A3aHi 3 MOXE HECTU LIMBINbHY Tinbku MapnameHtT Moxe
BUKOHAHHSM BiANOBIAANLHICTb; MPAMA |  [A03BONUTY NPOBAIXKEHHS;
nocafoBmx BIANOBIAANBHICTL CyAAi [MapnameHT Moxe Takox
060B’513kiB 260 He [103BONSETHCS TUMYaCOBO YCYHYTH
odiLinHo0 Cynzio 3 Nocaau; cnpasa
nocagolo cyagi PO3rNSAAETLCS 3arabHUMM
cymamu
TYPEHYMHA KpumiHanbHui YB’a3HeHHs  |LivBinbHWIA npouecyanbHniA| KpumiHanbHe npoBamkeHHs

npoLiecyanbHuin
KopeKC:
nepeBuLLEeHHs abo

3/10BXVBAHHS

KOMEKC: LMBINbHI
HacniaKN KPUMIHANBHOMO
MPaBOMOPYLUEHHS!;

MPUIAHSTT HE3AKOHHNX

BUMarae 3rogu Buwioi
pav CYAMiB Ta iEpXaBHUX
00BMHYBaYIB,
ska NPU3HAYaE CAifumx
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cnyx6oBvMK pilueHb abo pilleHb, | Ta AepXaBHOTO 06BMHYBAY];
MOBHOBXEHHAMM, npuiiHSITUX 3 0cobucTx | Papa Bupiluye, Yu € cnpasa
Kopynjs, MipkyBaHb 260 Ha OCHOBI | AMCLMNIIHAPHOI, | Nepesiae
haBopnTU3M 06CTaBWH, siKi He MaloTb | JOKYMEHTY [0 KOMMETEHTHUX
Bi[JHOLLEHHS 0 CNpaBK  (opraHiB (0cobnmBi npouenypu
Y BUNaAKY 3pa)
YKPAIHA CaHKui, He nepen6ayeHo LBINbLHOI|  3BIYaiiHi KpUMIHANbHI
nepen6ayeHi BiANOBIAANLHOCTI AN npouenypw, ane byzb-ske
3arajibHum cynais 3aTPUMaHHS CyAZi MOXe
3aKOHOJABCTBOM 3aCTOCOBYBATUCA TiNbKMN
MIOC 3BiNIbHEHHS Y BUKJIOYHMX BUNAAKaX
i3 CynniBCbKOl Ta 3 03801y BepxoBHOI
nocagm Pagv Ykpaihu. Cynas
HeraiHo YCyBa€eTbCS Bif,
BMKOHaHHS CBOIX 000B’A3KiB.
KomneTeHTHuiA cyp, — ue
anensuiiiimii cya, Wwo
creuianbHO Afis Lboro
BM3HAYAETbCA Ta B SKOMY
CYALS HIKONM He NpaLioBaB
CMONYYEHE IMyHITET 3rifHO i3 3aranbHUM NPaBOM M, Yac 3AINCHEHHS CyAAiBCbKIX 000B’A3KIB, B iHLLMX
KOPOJIIBCTBO BUMakax — iMyHITET NepeadayeHo Tinbku Ang CyniB, siki Aisnm J06POCOBICHO
[OucumnniHapHe NpoBafKeHHs
06cTaBuHN lMpouenypa YnosHoBaXeHIiA CaHkuii
opraH
AHIOPPA CepiiosHi abo ayxe Buwia cynosa Buwa cynosa paga| CaHkuji nepenbayeHo
Cepiio3Hi NOPYLUEHHS, papa po3noynHae crarTeto 85
nepen6ayeHi po3chifyBaHHs CneLianbHOro 3aKoHy
crartamm 83 Ta 84 Ha niacTasi 3asBu npo NpaBoCyAAs:
CneujanbHoro 3akoHy | 0cobu, sikiii 3aBaaHo [ioraxa, wrpad,
npo npasocyaas LUKOZM, TPOMAJSHNHA, TMMYacoBe
SKOMY BifOMi Bi[ICTOPOHEHHS Bif,
haKTu NopyLLEHHS, BMKOHaHHsI 060B’si3KiB,
[JenapTaMeHTy 3BiNbHEHHS 3 N0Cay
['eHepasnbHoOro
npokypopa abo ronosu
BiAMOBIAHOO Cyay
A3EPBAVIIKAH | Y sunapaky apibHux MinicTp tocTuui Papa cyani IMonepemxeHHs abo
nopyLUeHb 3BEPTAETHCA [0 3Bi/IbHEHHS!
Pagu cynpis 3 meTol0
NPUTSTHEHHS Cyai
[0 AUCLMNAIHAPHOI
BifINOBIAANBHOCTI
BE/IbI4 MopyLuenhs Cnpasa cyngi lMonepemxenns,
npaBui NOBEAIHKK, po3rnaaaeTeCs | MPOCTWiA OCYA, OCyA, 3
nependayeHnx rofI0BOI0 MO0 | A0raHoI0, BiACTOPOHEHHS

3aKOHOM ab0

cyay, Nepwmm

Bif,

3aKpinneHmnx rof0BOI0 BUKOHaHHs 060B’13KiB
CyZI0BOIO NPAKTUKOIO, AnensuiiiHoro cyay| CTpokom Big, 15 gHiB 1o
Hanpuknag, nigpus a60 3aranbHuMu POKY, 3BifIbHEHHS!
[0Bipy1 10 CYA0BUX vcumnniHapHUMmn
iHCTUTYLi 360pamu
AnensuiitHoro 4
KacaujitHoro cyny
3a1eXHO Bif, 110ro
paHry Ta TEXKOCT
NOPYLLEHHS
ab0 caHKuji, Wo
3aCTOCOBYETHCS
KIne Po3ymoBi un ¢iznyHi BepxosHuit Cyn, Buwa paga cynais | [oraHa abo 3BinbHEHHS
BaJM, LU0 He NpM3Hayae chigyoro
[03BONSIOTL CYAAi | CYAMO, @ NOTIM BUiLLYE
3[iliCHI0BaTM CBOI MUTaHHS HaNpaseHHs
0608’s13ku. MopyLueHHs! Cnpasw CyAni 10
€TMYHUX 0B0B’AI3KIB | AMCLMNAIHAPHOTO OpraHy
YECbKA TMopyLueHHs MinicTp tocTuuji, ronosa | [ucumnniHapuuin | [loraHa, TM4acose
PECNYB/IKA MCLMNAIHAPHUX BifINOBIAHOrO Cyay abo cyn, Wo 3HUXEHHS PO3Mipy
npasun, nepenbayeHux | ronosa BepxoeHoro Cyay| cknapaetses 3 onnati npai,
3akoHoM 2002 poky | NpuiAMaIoTh PillieHHsi NP | N'STU CYANB, siki TMMYacoBe
MoYaToK NPOBAMXEHHS | MPU3HAYAIOTLCS BiICTOPOHEHHS Bif,
YNPOLOBX ABOX MICAILIB 3 rofoBo 060B’13KiB rON0BM
yacy, Konu CTano BifOMO | BiAMOBIAHOTO Cyay cyny, TUM4acoBe
npo GakTV NOPYLUEHHS, | 3a NOrOAXEHHSIM BiICTOPOHEHHS Bif,
ane He NisHiLLe HiX 3 pagoio cyanis 060B’13KiB Cyagi
3a [1Ba poku nicns LIbOro cyay
MOPYLLEHHS CTPOKOM Ha Tpu
poku
ECTOHIA HeponepxaHHs [MpoBagxeHHs [OvcuvnniHapruii | MonepeaxeHHs, foraxa,
npoLiecyabHnX iHILLIIOETBCS rONOBOIO KOMiTET wrpad, 3BiNbHEHHS 3
npasun Ta byb- BepxoeHoro Cyay abo | BepxosHoro Cyay |nocaay (nuiue 3a pilueH-
SIKe MOPYLLEHHS! MinicTpom tocTuuii HsIM nieHapHuX 360piB
ab0 noeepiHKa, L0 BepxosHoro Cyzy)
3arpoxye [0BIpi A0
CYO0BOI CUCTEMM
®IHNAHAIA [OvcumnniHapHi
MPOBAKEHHS! BIfCYTHi.
[pi6Hi nopyLweHHs
(HEeBMKOHaHHS
060B’513Ky) MOXYTb
Npu3BOAUTH 110
KpPUMIHabHOT
BiAINOBIAANLHOCTI
OPAHLIA [MopyLueHHs Buwwa cynosa paga| Big 3B1u4aiiHoi foraHu,

0060B’53KiB, NOB’A3aHMX
3 10Canoio Cyai;
HerigHa, HecymniHHa
ab0 HevecHa nosepjHka

M, ronoBYBaHHSIM
MEPLLOro rofoBM
Kacaujitoro cyny

1140 3aHOCUTHCS 10
0c060BOI CripaBu cyaai,
[10 3BifbHEHHS 3 Nocaay
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HIMEYYMHA MopyLueHHs IpoBampkeHHst DepepanbHuii [oraHa, wrpad,
000B’s13KiB, 30iCHIOETLCS cnyx60Buii 3MEHLLEHHS] PO3MIpY
nepenbayeHnx cnewjianbHUM cyn, skui e 3apobiTHOI naTy,
3akoHamu. Ha npaktuui [ienapTaMeHToM nigpo3ainom nepeBefieHHst Ha iHLy
vcumniiHapHi cnpasu DenepansHoro nocagy, 3BiflbHEHHSI 3
Bi[IKPMBAIOTLCSA JyXe Cyfy cnpasenv- nocagu
piako BOCTi, CKNaaaeThes
3 nPodeCiiHMX
cynais,
MPU3HAYEHX
MNOXMTTEBO,
Ta iHWKX
nPodECiiHMX
Cyanis
ICNAHLIA TMopyweHHs npu MucbmoBa ckapra a) Komiter 3acTepexeHHs,
BUKOHAHHI QYHKLiA nopaetbca Komitety CYAMBCBKNX ocobucra fymka
cynqi CYDAIBCHKNX PYHKLA DYHKLIIA, gKkuid (3BinbHEHHS 3 nocaan
6ynb-5KoI0 0C000I0, CKIaaeTbCsa 3 |TiNbKM 32 PilLIEHHAM Cy[y
KA pisMu cyani TPLOX YNEHIB, WO | B CEPAO3HNX BMNAaKaX)
33BJaHO LWKOZY. FIKIO | MpU3HAYAIOTLCS
ckapra npuitMaetbes | MiHicTpom tocTuuii
[10 po3rnaay, Cyasi | (N0 oaHOMY yneHy
Ha[AETbCst MOXJIMBICTb | 32 NPOMO3MLIEID
MoAaTH NOSICHEHHS Acoujauii cynais
nepes Komiretom IcnaHpii Ta
I0PUAVYHOTO
dakynbTeTy
YhiBepcutety
Icnangii; Tperin
uneH — Minictpom
I0CTULi Ha
BNACHWIA PO3CyL)
6) onosa cyay
IPNAHLISA IcHye nuwwe npouefypa 3sinbHeHHs cyaai MapnamenTom. Mpoueaypa e nogi6HoI0 [0 iMAiYMEHTY
B CUCTEMi 3ara/lbHOro npasa Ta Pifko 3aCTOCOBYETHCS
ITANIS HeBuKOHaHHS IpoBaaXeHHs [LvcumnniHapruii
CyAJeto CyaniBCbkux | iHiLjloeTbCs MeHepanbHum cya, skvi
0008s3KiB, nybniyHa | npokypopom KacauiiiHoro | cknapaetbes 3
abo npueaTHa cyny abo MinicTpom [NIeB’ATU CyaniB,
MOBEAiHKa, L0 locTULi. Ha BCix eTanax | Lo € YneHamu
nigpvBae A0Bipy [0 rapaHTyloTbC npasa Buwwoi pagn

iioro nocaau abo
HeraT1BHO BM/MBAE
Ha NPECTUX CYLOBOI
Bnaay (cnpasm
BM3HAYa0TbCH
CyLOBOIO NPAKTUKOIO)
[eTanbHi cknagy
AvcLMnNiHapHNX

NOpYLUEHb MICTATLCS B

CY[OBIif NpakTML

CTOPOHU 38XUCTY

10CTULi Ta 06paHi
iHWMMK cypasmm;
[1Ba UneHu
JvcuynniHapHoro
cyny
MPU3HAYAIOTLCS
MapnameHToM
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ANOHIA 3akoH npo opraisauiio MepeabdayeHi B 3akoHi npo| CnyxaHHsi cripasm [JvcumnniHapHa
cyay, 3aKoH npo JVCLMNNIHApHi 3aX04M | CYZOM, BULLMM 33 npouezaypa:
iMAiYMEHT CyaniB MpOTY CyAJLiB Ta B 3aKOHi | piBEHb CyAAi, NP0 |  MonepeixeHHs abo

Ta 3aKoH Npo Npo iMNIYMEHT CYAMIB | SKOro MAeTbes, | LWTpadm / npouenypa
VCLMNAIHAPHI 3aX0am nipnarae iMMIYMEHTY: 3BiIbHEHHS!
npoTV CyAniB npoueaypi
iMniymenTy, e
BUPILLYIOTHCS
crnpasy;
cnyxaHHs Cyny
3 iMniYMeHTy
BinOyBa€eThCS 3a
Y4acTio YneHiB
MapnameHty
JUXTEHLUTEAH | BuknapeHi B Craryi Hemae cnetjianbHux Buwwuwii cyp, [loraHa, TMyacoBe
JEPXaBHUX NOCaAOBNX | MPOLIEAYP, TaKOX HEMAE | Y CripaBax 3i 3MEHLLEHHsI 3apnnaTy,
ocio npoueayp KpUMIHaIBHOTO | 3BMYARHUMK 3BifIbHEHHS
npoecy cynasmm i
BepxosHuit Cyn,
y cnpasax i3
CYALSIMM BULLYX
cyais
JINTBA MopyLueHns obos’si3kie | Papa cyapis v Monosa Ernyna un [lorana uu 3BinbHEHHs 3
cyapi, rpybe Cyny Moxe po3noyatn | [ucumnnidapHa nocagu
MOPYLUEHHS 3aKOHY, vcumniniHapHe KOMiCist pagu
HeL0TPUMaHHS NPaBul NPOBALKEHHS! CYALB (Lo
PO HECYMICHICTb CKNafaeThes 3
CyaiB, 06paHmx
44 NPU3HAYEHMX,
Ta NpeACTaBHUKiB
iHWKX OpraHiB
Bay), ska
nepefae crpasy
1o Cyny yecTi
Ta 9Ka, AKLWO
BMPILLEHO, LU0
cyaaio Tpeba
3BINbHUTY,
MPOMOHYE LIt0
CcaHKLjlo [0n0Bi
uu MapnameHty
JIOKCEMBYPT | Crarrs 155 3akony | Crarra 157 Ta HacTynHi CrarTs 156
PO OpraHisavito cyny B
LUMPOKOMY TyMaYEHHi
MAJIbTA KoHcTtuTyuis. Craryt 971 KoHctutyuii. |  3BinbHeHHs 3 3BiNbHEHHS 3 Nocam
HespatHictb (disnyta Craryt 8 Axra Ne 41 nocaav [onosoto
YY1 MEHTaNbHA) 1944 poky nicnst pilieHHs
BMKOHYBATY CBOI MapnameHty
000B’s13KM 4 yxe (cxBaneHe aBoMa
CepHo3HNIA NPOCTYMOK TpeTMHamMn
ronocie).
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[l0 NpuiAHATTS
pileHHs, cnpasa
po3cnigyeTbes
Komicieto 3
npasocynzs,
AKILO
BCTAHOB/EHO,
L0 Cyazas Mae
nigcTasu ang
npez sBeHHs
no30By

MOJ/A0BA

YMWCHE NOpYLUEHHs!
3aKOHy nif Yac
30iCHEHHS
npasocyngs,
JvecumnniHapHe
MOPYLLEHHS,
rPOMAJICHKA [isNIbHICTb
NONITUYHOrO HANPSIMY,
MOPYLLEHHS NpaBun
HECYMICHOCTI,
CUCTEMATUYHI Yn
CEp03Hi MOPYLUEHHs
EtnyHoro kopexcy

[LvcumnniHapHi cnyxaHHs
MOXYTb NPOBOAMTH:
'onosa BepxosHoro Cyay,
l'onosa Buwwoi cynosoi
pagu, 4neH BuLwoi cynosoi
pagu

JvcuvnniHapHa
cekujist Buwoi
pagv cyanis

3ayBaxeHHs,
nonepemkeHHs,
3BiNIbHEHHSI

HIOEPNTAHAN

Y pasi He3HaYHUX
nopyLueHb 060B’3kiB
44 NPaBUN NOBELAHKM

Cynis ronoea cygy
MOXe 3p06uTH
nonepemxeHHs. FKILo
CyOAS 3aCyMXeHuii
41 CKOIB 3M104MH
Ta 3aCypKeHWiA 10
TIOPEMHOTO YB'A3HEHHS,
SIKLLO BiH OronoLLEeHuiA
6aHKpyTOM
ab0 1opuan4HO

Hefie3[aTHUM Ta,
6inbLL 3aranbHo, KLLO

BiH NOBOAMTLCS Tak,
L0 CMPaBEA/MBICTb
abo noBipa 1o
CYO0BUX OpraHiB
3HaYHO NOripLLYEThCS,
Bepxosruii Cyn, Mmoxe
YCYHYTV 4K 3BIbHUTY
CYAnI0

HOPBETA

[poeKT 3akoHy 3apa3

HaMaraeTbCs 3ynUHUTY

nPakTUKy, Ko Cyaai,
K i BCI

CropoHa, CBIIOK 4m
a/BOKaT, 3i CKaproio Ha
noBeniHKy CyAzj nia Yac

BUKOHAHHS! HAM 0BOB’13KiB,
MOXYTb IOHECTM CMPaBy

10 vcumnniHapHoro

KomiteT
CKNAfAEThCS
3 [1BOX CYALB,
O[IHOTO 3ABOKaTa

Tinbky nonepemKeHHs
a60o foraHa; 3BiNbHEHHS
3 nocaay, K
nepeadadeHo

BMCOKOMOCAZ0BLYj, KOMITETY — piLLEHHS Ta ABOX KoHcTtuTyuieto, Yepes
He 6epyTb y4acTi KomiteTy Moxe Hecnevwjanicti, | cepitoaHi abo NocTilHi
B MCLMNNIHADHUX | MEpernsHyT 3BUYaiiHUA |  NPU3HAYEHNX MPaBONOPYLLEHHS!
CNyXaHHsIX cya, SKWi CKNaaaeTbes 3 Ypsinom BUMArage creLianbHoi
HApOLHWX 3acigaTenis npoLeaypy, 3a3Ha4eHoi
B KoHcTUTyLii
NONbLLA TMopyLueHHs, wo [Llyxe HabnmxeHo Pi3Hi lNonepemkeHHs, foraxa,
raHLONATb YeCTb i [10 KPUMIHAHOrO IOUCUMNANIHAPHI | YCYHEHHS 3 NOCamu —
rigHicTb cyapj, rpybe | mpouecy; NPOBamXeHHs | Cyau BUPILLYIOTh 41 OCTATOYHE, YM
MOPYLLEHHS HOPM 3MJCHIOETLCS CYAAAMU, cripasy, TUMYacoBe nepeseeHHs!
3aKOHY, HE3HAYHi 06paHuMK crewjanbHo OTPUMaHi Bif, Ha iHwy poboty —
NPaBOMOPYLLEHHS 3a BUMOroto MiicTpa | 3BuyaiiHuX cypis, 3BiNIbHEHHS
10CTLi, BEPXOBHOrO | aAMIHICTpaTUBHUX
Cyny 41 ronosu Cysly, | cyais, BiCbKOBKX
[lepxaBHoi pagn cynis Ta
CYA0BMX OPraHiB 4u BepxosHoro
obpaHoro 06BuHyBaYa; | Cymy: Tpu cynni
NPOBAKEHHS! K CyZ, NepLLoi
OpraHi3oBylOTHCS iHCTaHUii T
nybniYHo, CyAI0 3axuLLae |  CiM CyAmB sk
ajBokar anensujiiHa
iHCTaHUf
MOPTYTANIA TMopyLeHHs 3a3HayeHo B 3akOHi Npo Buwwa papa LTtpad, aopiBHIOETLCS
npodeCiitHmx cynais cyaais; anensiiio onnari Bin 5 1o 90
060B’513KiB, Ajil 41 Moxe byt pob0uMX [HIB cynai,
ynyleHb Ha nocagj MofiaHo [0 nepeBefeHHs!, YCyHEeHHS
CyAqi, WO He CyMiCHO 3 BepxosHoro Cyzy | Bin pobotu Ha 20—240
rigHicTI0, HEOOXiAHOID [HIB, MPUMYCOBWIA BUXIf,
191 BUKOHaHHS Ha MEHCIlO, 3BiNbHEHHS
Cya0BUX 000B’I3KiB
(Y pi3HuX CTyneHsix, sKi
BM3HAYaI0Tb CaHKLi)
PYMYHIA MopyLueHHs npasun [poBamxeHHs Buwa paga | [loraHa, nonepemxeHHs,
npodeciitHol iHiyjtolotbest MiHicTpom CyLnis, 3MEHLLIEHHS 3apnnaru,
MOBELHKW; MOBE/HKA, | OCTMLI, PO3CNifyBaHHS noTiM — 9K nepeLIKOIKaHHs
LU0 CynepeyuTb NPOBOAATLCS CYAAIMM OCTaHHs MIABULLEHHIO,
iHTEpECaM Cyx6m O/IHAKOBOTO 3BaHHA, iHCTaHLiA — nepeBefieHHs,
ab0 3aBaae Wwkoau | 3axuct 3abeaneyyetbes | BepxosHuit Cyn TMMYacoBe
penyTai cynoBol cynneto Bi[ICTOPOHEHHS,
CUCTEMM (3aTPUMKM 3BiIbHEHHS
3 PO3rNsAOM Crpas,
MpOry”, BYUHKM Y
BJIACHWX iHTEpECaX,
BTPYYaHHsi B poboTy
iHLWMX cyaais,
TNOPYLUEHHS TAEMHNL)
CJIOBALIbKA IMopyLuenHs IHiLjtoBaTV NpoBamKeHHs | JucumniiHapHi [loraxa, Tmyacose
PECNYBJIKA LcumniHapHuX MOXYTb MiHICTP tocTuLii, cyom 3MEHLLEHHS!
npasui, BUKIALEHNX Y | rooBa BiAMoBIAHOMO Cyay po3mipy 3apobiTHoi

3akoHi 2000 poky, abo
BHACHILOK

nnaTv, TMIMYacoBe
BiICTOPOHEHHS Bif,
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KpPUMiHaNbHOrO 000B’$I3KiB, 3BiNlbHEHHS
3aCYIKEHHS 3 1ocagm
CJIOBEHIA HesHauHa [MpoBapxeHHs 3a JvcuynninapHuii [NepeBeneHHs,
KiNbKIiCTb CpaB, | iHiLiaTnBoI0 [0n10BY Cyay,| Cyn CKNamaeTbes | 3aTpUMKA MiABULLIEHHS,
nepenodayeHnx MoTiM 3aCTOCYBaHHS 3 O[HOTO CYAAI | 3MEHLLEHHs 3apnnatu,
3aKoHOM npo 3BMYAVHOI KPUMiHANBHOI | 3 BepxoBHOro 3BiNIbHEHHSI
oprarisaviio cyny npoueaypu Cyny sk Fonoswm i
4OTUPLOX CYALIB,
sKi NPELCTaBNAIOTH
pi3Hi piBHi CyAiB
LLIBEALIAPIS He poarngpaetses
TYPEYYNHA HeBukoHaHHs 3anexHo Bif piBHs BepxoBHa lNonepemkeHHs,
cnyx60Bux iepapxii, iHcnekTopw, paga cynais [I0raHa, BifiKNaaeHHs
060B’513KiB, npuaHayeHi MiHicTpom |  Ta npokypopis ab0 nepeLIKoXaHHs
HeHanexHa oCTULi, HILiIOOTb (TaKox Npu3Hayae |  NiABULLEHHIO CyA.i,
NOBEIHKA, CNyXaHHs Ta OTPUMaHHsi |  Ha nocaay Ta HeBuniaTa 3apobiTHOT
3aTPUMKM B npasa Ha 3axucT BifMOBIAAE 3a nnaTy, BUMYyLLEHe
po3rnspgax cnpas, OpraHisauito nepeseseHHs,
nigpue iMigxy MPOCYBaHHS Cyaai 3BI/IbHEHHS!
npaBoCyAns, no cnyx6i)
HEBUKOHAHHS
aAMIHICTPaTMBHUX
0608’s13KiB
YKPATHA Ipy6e nopyLueHHs Jvcunnniapwi | JloraHa 41 nogaHHs 1o
3aKOHY, KOMITETH Buwwoi papy toctuwi
HEBUKOHAHHSA LLO0 3BiNbHEHHS CYAM
0008B’s13KiB cyani Ta 3 nocagm
0060B’3KiB, SIKi Lt
nocaja Haknaaae
Ha NpUBATHE XMTTS
cynni
CMONYYEHE OcobnmBo Txke | 3a iHiujaTvBoio Jloppa- Cnpaga 3BifbHEHHS 3 Nocaam
KOPONIBCTBO | nopyLueHHs npasun | kaHuiepa Ta Jlopaa- BMPILLYETLCS (BinOyBa€eTLCS
MOBELHKM rOJIOBHOO CyAA Koponesoto 3a Ha[13BU4aIHO PifKo)

3BEPHEHHSIM 000X

nanar Mapnamexty

y BUMAZKY CyLAiB
BULLWMX CyAiB

T1a Jlopgom-
KaHLy1iepom —

Y BUNAAKY iHLNX
cyanie (ane B
KOXHii Cripasi

nogi6Hi KpOKY He

OynyTb BXVBATUCS
6e3 oTpUMaHHs
HE3aNIeXHOro
Cy[A0BOrO 3BiTy Ta
6e3 3ronv Jlopaa-
rOMIOBHOIO CyAZi)
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Introduction

1. At a time when we are witnessing an increasing attention being paid
to the role and significance of the judiciary, which is seen as the ultimate
guarantor of the democratic functioning of institutions at national, European
and international levels, the question of the training of prospective judges
before they take up their posts and of in-service training is of particular
importance (see Opinion of the CCJE No. 1 (2001), paragraphs 10—13 and
Opinion No. 3 (2002), paragraphs 25 and 50.ix).

2. The independence of the judiciary confers rights on judges of all levels
and jurisdictions, but also imposes ethical duties. The latter include the duty
to perform judicial work professionally and diligently, which implies that they
should have great professional ability, acquired, maintained and enhanced by
the training which they have a duty, as well as a right, to undergo.

3. It is essential that judges, selected after having done full legal studies,
receive detailed, in-depth, diversified training so that they are able to perform
their duties satisfactorily.

4. Such training is also a guarantee of their independence and impartiality,
in accordance with the requirements of the Convention for the Protection of
Human Rights and Fundamental Freedoms.

5. Lastly, training is a prerequisite if the judiciary is to be respected
and worthy of respect. The trust citizens place in the judicial system will
be strengthened if judges have a depth and diversity of knowledge which
extend beyond the technical field of law to areas of important social concern,
as well as courtroom and personal skills and understanding enabling them
to manage cases and deal with all persons involved appropriately and
sensitively. Training is in short essential for the objective, impartial and
competent performance of judicial functions, and to protect judges from
inappropriate influences.

6. There are great differences among European countries with respect
to the initial and in-service training of judges. These differences can in
part be related to particular features of the different judicial systems, but
in some respects do not seem to be inevitable or necessary. Some countries
offer lengthy formal training in specialised establishments, followed by
intensive further training. Others provide a sort of apprenticeship under the
supervision of an experienced judge, who imparts knowledge and professional
advice on the basis of concrete examples, showing what approach to take
and avoiding any kind of didacticism. Common law countries rely heavily
on a lengthy professional experience, commonly as advocates. Between these
possibilities, there is a whole range of countries where training is to varying
degrees organised and compulsory.
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7. Regardless of the diversity of national institutional systems and the
problems arising in certain countries, training should be seen as essential in
view of the need to improve not only the skills of those in the judicial public
service but also the very functioning of that service.

8. The importance of the training of judges is recognised in international
instruments such as the UN Basic Principles on the Independence of the
Judiciary, adopted in 1985, and Council of Europe texts adopted in 1994
(Recommendation No. R (94) 12 on the independence, efficiency and role
of judges) and 1998 (European Charter on the Statute for Judges) and was
referred to in paragraph 11 of the CCJE’s Opinion No. 1.

I. The right to training and the legal level at which this right should be
guaranteed

9. Constitutional principles should guarantee the independence and
impartiality on which the legitimacy of judges depends, and judges for
their part should ensure that they maintain a high degree of professional
competence (see paragraph 50 (ix) of the CCJE Opinion No. 3).

10. In many countries the training of judges is governed by special
regulations. The essential point is to include the need for training in the
rules governing the status of judges; legal regulations should not detail the
precise content of training, but entrust this task to a special body responsible
for drawing up the curriculum, providing the training and supervising its
provision.

11. The State has a duty to provide the judiciary or other independent
body responsible for organising and supervising training with the necessary
means, and to meet the costs incurred by judges and others involved.

12. The CCJE therefore recommends that, in each country, the legislation
on the status of judges should provide for the training of judges.

II. The authority responsible for training

13. The European Charter on the Statute for Judges (paragraph 2.3) states
that any authority responsible for supervising the quality of the training
programme should be independent of the Executive and the Legislature
and that at least half its members should be judges. The Explanatory
Memorandum also indicates that the training of judges should not be limited
to technical legal training, but should also take into account that the nature
of the judicial office often requires the judge to intervene in complex and
difficult situations.

14. This highlights the key importance attaching to the independence and
composition of the authority responsible for training and its content. This is
a corollary of the general principle of judicial independence.

197



Documents of the Consultative Council of European Judges

15. Training is a matter of public interest, and the independence of the
authority responsible for drawing up syllabuses and deciding what training
should be provided must be preserved.

16. The judiciary should play a major role in or itself be responsible
for organising and supervising training. Accordingly, and in keeping with
the recommendations of the European Charter on the Statute for Judges,
the CCJE advocates that these responsibilities should, in each country, be
entrusted, not to the Ministry of Justice or any other authority answerable
to the Legislature or the Executive, but to the judiciary itself or another
independent body (including a Judicial Service Commission). Judges’
associations can also play a valuable role in encouraging and facilitating
training, working in conjunction with the judicial or other body which has
direct responsibility.

17. In order to ensure a proper separation of roles, the same authority
should not be directly responsible for both training and disciplining
judges. The CCJE therefore recommends that, under the authority of the
judiciary or other independent body, training should be entrusted to a
special autonomous establishment with its own budget, which is thus able,
in consultation with judges, to devise training programmes and ensure their
implementation.

18. Those responsible for training should not also be directly responsible
for appointing or promoting judges. If the body (i. e. a judicial service
commission) referred to in the CCJE’s Opinion No. 1, paragraphs 73 (3),
37, and 45, is competent for training and appointment or promotion, a clear
separation should be provided between its branches responsible for these
tasks.

19. In order to shield the establishment from inappropriate outside
influence, the CCJE recommends that the managerial staff and trainers of
the establishment should be appointed by the judiciary or other independent
body responsible for organising and supervising training.

20. It is important that the training is carried out by judges and by experts
in each discipline. Trainers should be chosen from among the best in their
profession and carefully selected by the body responsible for training, taking
into account their knowledge of the subjects being taught and their teaching
skills.

21. When judges are in charge of training activities, it is important that
these judges preserve contact with court practice.

22. Training methods should be determined and reviewed by the training
authority, and there should be regular meetings for trainers to enable them to
share their experiences and enhance their approach.
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III. Initial training

a. Should training be mandatory?

23. While it is obvious that judges who are recruited at the start of their
professional career need to be trained, the question arises whether this is
necessary where judges are selected from among the best lawyers, who are
experienced, as (for instance) in Common Law countries.

24. In the CCJE’s opinion, both groups should receive initial training: the
performance of judicial duties is a new profession for both, and involves a
particular approach in many areas, notably with respect to the professional
ethics of judges, procedure, and relations with all persons involved in court
proceedings.

25. On the other hand, it is important to take the specific features of
recruitment methods into account so as to target and adapt the training
programmes appropriately: experienced lawyers need to be trained only in
what is required for their new profession. In some small countries with a
very small judiciary, local training opportunities may be more limited and
informal, but such countries in particular may benefit from shared training
opportunities with other countries.

26. The CCJE therefore recommends mandatory initial training by
programmes appropriate to appointees’ professional experience.

b. The initial training programme

27. The initial training syllabus and the intensiveness of the training will
differ greatly according to the chosen method of recruiting judges. Training
should not consist only of instruction in the techniques involved in the
handling of cases by judges, but should also take into consideration the need
for social awareness and an extensive understanding of different subjects
reflecting the complexity of life in society. In addition, the opening up of
borders means that future judges need to be aware that they are European
judges and be more aware of European issues.

28. In view of the diversity of the systems for training judges in Europe,
the CCJE recommends:

i. thatall appointees to judicial posts should have or acquire, before they
take up their duties, extensive knowledge of substantive national and
international law and procedure;

ii. thattraining programmes more specific to the exercise of the profession
of judge should be decided on by the establishment responsible for
training, and by the trainers and judges themselves;

iii. that these theoretical and practical programmes should not be limited
to techniques in the purely legal fields but should also include training
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in ethics and an introduction to other fields relevant to judicial
activity, such as management of cases and administration of courts,
information technology, foreign languages, social sciences and
alternative dispute resolution (ADR);

iv. that the training should be pluralist in order to guarantee and
strengthen the open-mindedness of the judge;

v. that, depending upon the existence and length of previous professional
experience, training should be of significant length in order to avoid its
being purely a matter of form.

29. The CCJE recommends the practice of providing for a period of
training common to the various legal and judicial professions (for instance,
lawyers and prosecutors in countries where they perform duties separate
from those of judges). This practice is likely to foster better knowledge and
reciprocal understanding between judges and other professions.

30. The CCJE has also noted that many countries make access to judicial
posts conditional upon prior professional experience. While it does not seem
possible to impose such a model everywhere, and while the adoption of a
system combining various types of recruitment may also have the advantage
of diversifying judges’ backgrounds, it is important that the period of initial
training should include, in the case of candidates who have come straight
from university, substantial training periods in a professional environment
(lawyers’ practices, companies, etc).

IV. In-service training

31. Quite apart from the basic knowledge they need to acquire before they
take up their posts, judges are «condemned to perpetual study and learning»
(see report of R. Jansen «How to prepare judges to become well-qualified
judges in 2003», doc. CCJE-GT (2003) 3).

32. Such training is made indispensable not only by changes in the law,
technology and the knowledge required to perform judicial duties but also by
the possibility in many countries that judges will acquire new responsibilities
when they take up new posts. In-service programmes should therefore offer
the possibility of training in the event of career changes, such as a move
between criminal and civil courts; the assumption of specialist jurisdiction
(e. g. in a family, juvenile or social court) and the assumption of a post such
as the presidency of a chamber or court. Such a move or the assumption of
such a responsibility may be made conditional upon attendance on a relevant
training programme.

33. Whileitis essential to organise in-service training, since society has the
right to benefit from a well trained judge, it is also necessary to disseminate a
culture of training in the judiciary.
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34. It is unrealistic to make in-service training mandatory in every case.
The fear is that it would then become bureaucratic and simply a matter of
form. The suggested training must be attractive enough to induce judges to
take part in it, as participation on a voluntary basis is the best guarantee for
the effectiveness of the training. This should also be facilitated by ensuring
that every judge is conscious that there is an ethical duty to maintain and
update his or her knowledge.

35. The CCJE also encourages in the context of continuous training
collaboration with other legal professional bodies responsible for
continuous training in relation to matters of common interest (e. g. new
legislation).

36. It further stresses the desirability of arranging continuous judicial
training in a way which embraces all levels of the judiciary. Whenever
feasible, the different levels should all be represented at the same sessions,
giving the opportunity for exchange of views between them. This assists to
break-down hierarchical tendencies, keeps all levels of the judiciary informed
of each other’s problems and concerns, and promotes a more cohesive and
consistent approach throughout the judiciary.

37. The CCJE therefore recommends:

i. that the in-service training should normally be based on the voluntary
participation of judges;

ii. that there may be mandatory in-service training only in exceptional
cases; examples might (if the judicial or other body responsible so
decided) include when a judge takes up a new post or a different
type of work or functions or in the event of fundamental changes in
legislation;

iii. that training programmes should be drawn up under the authority of
the judicial or other body responsible for initial and in-service training
and by trainers and judges themselves;

iv. that those programmes, implemented under the same authority, should
focus on legal and other issues relating to the functions performed by
judges and correspond to their needs (see paragraph 27 above);

v. that the courts themselves should encourage their members to attend
in-service training courses;

vi. that the programmes should take place in and encourage an
environment, in which members of different branches and levels of
the judiciary may meet and exchange their experiences and achieve
common insights;
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vii.that, while training is an ethical duty for judges, member states also
have a duty to make available to judges the financial resources, time
and other means necessary for in-service training.

V. Assessment of training

38. In order continuously to improve the quality of judicial training,
the organs responsible for training should conduct frequent assessments
of programmes and methods. An important role in this process should be
played by opinions expressed by all participants to training initiatives, which
may be encouraged through appropriate means (answers to questionnaires,
interviews).

39. While there is no doubt that performance of trainers should be
monitored, the evaluation of the performance of participants in judicial
training initiatives is more questionable. The in-service training of judges
may be truly fruitful if their free interaction is not influenced by career
considerations.

40. In countries that train judges at the start of their professional career,
the CCJE considers evaluation of the results of initial training to be necessary
in order to ensure the best appointments to the judiciary. In contrast, in
countries that choose judges from the ranks of experienced lawyers, objective
evaluation methods are applied before appointment, with training occurring
only after candidates have been selected, so that in those countries evaluation
during initial training is not appropriate.

41. It is nevertheless important, in the case of candidates subject to an
appraisal, that they should enjoy legal safeguards that protect them against
arbitrariness in the appraisal of their work. In addition, in the case of States
arranging for the provisional appointment of judges, the removal of these
from office at the end of the training period should take place with due
regard for the safeguards applicable to judges when their removal from office
is envisaged.

42. In view of the above, the CCJE recommends:

i. that training programmes and methods should be subject to frequent
assessments by the organs responsible for judicial training;

ii. that, in principle, participation in judges’ training initiatives should
not be subject to qualitative assessment; their participation in itself,
objectively considered, may however be taken into account for
professional evaluation of judges;

iii. that quality of performance of trainees should nonetheless be evaluated,
if such evaluation is made necessary by the fact that, in some systems,
initial training is a phase of the recruitment process.
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VI. The European training of judges

43. Whatever the nature of their duties, no judge can ignore European
law, be it the European Convention on Human Rights or other Council of
Europe Conventions, or if appropriate, the Treaty of the European Union and
the legislation deriving from it, because they are required to apply it directly
to the cases that come before them.

44. In order to promote this essential facet of judges’ duties, the CCJE
considers that member states, after strengthening the study of European law
in universities, should also promote its inclusion in the initial and in-service
training programmes proposed for judges, with particular reference to its
practical applications in day-to-day work.

45. Tt also recommends reinforcing the European network for the exchange
of information between persons and entities in charge of the training of judges
(Lisbon Network), which promotes training on matters of common interest
and comparative law, and that this training should cater for trainers as well as
the judges themselves. The functioning of this Network can be effective only
if every member state supports it, notably by establishing a body responsible
for the training of judges, as set out in section IT above, and by pan-European
co-operation in this field.

46. Furthermore, the CCJE considers that the co-operation within other
initiatives aiming at bringing together the judicial training institutions
in Europe, in particular within the European Judicial Training Network,
can effectively contribute to the greater coordination and harmonisation
of the programmes and the methods of training of judges on the whole
continent.
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LokymeHTn KOHCYIbTatTnBHOI paam eBpONeriCbKux cyaaiB

Beryn

1. HwuHi, KomM crocTepiraeTbcsi 3pPOCTAHHS yBarum [0 TMUTAaHb POJI
Ta 3HAYEHHS CYIOBOI BJIAJIM, 10 PO3TJSNAETHCSA SK OCTATOUHUI TapaHT
JIeMOKPAaTUYHOTO  (DYHKLIOHYBaHHA  IHCTUTYI[IHi Ha  HAI[lOHAJIbLHOMY,
€BPOIEHCHKOMY Ta MIKHAPOAHOMY DIiBHAX, O0COOJMBOI  BasKJIMBOCTI
HaOyBalOTh THTAHHS TIOTEPEIHLOI TTOYATKOBOI MIATOTOBKM MaiiGyTHIX
CY/UIIB Ta MiZBUIIEHHS KBaTiDiKaIlil CyJiiB YIPOIOBK iXHBOI CJIyKOM (IUB.
Bucnosok KPEC Ne 1 (2001), nyuktu 10—-13, ta Bucuosok Ne 3 (2002),
nyHKTH 251 50 (ix)).

2. HezanexHicTh CymOBOI BJajW HAMINASE CYMJIIB ycCiX pIiBHIB Ta
IOPUCANKIN TpaBaMu, aje TaKoXK ITOKJIAJAc Ha HUX eTHYHI 00OB’SI3KU.
OcranHi BKIIOYAI0OTH 000B’130K BUKOHYBaTH (YHKIII cymai mpodeciitno i
CTapaHHO Ta HependavaTh, 0 CY//Ii MOBUHHI MaTH BUCOKY IpodeciiiHy
kBamiikaimiio, KoTpa 3000yBacTbCs, MATPUMYETHC Ta MOKPAILYEThCA 32
JIOIIOMOTOTO T /ITOTOBKH, IIO/I0 TPOXO/IKEHHST SIKOT BOHU MAIOTh 1 000B’SI30K,
i IpaBo.

3. BasksuBo, o6 cy, BigibpaHi micss 3100yTTs TOBHOI IOPUANYHOIL
OCBITH, OTPUMAJIN JIETAJIBHY, TIHOOKY Ta BCeOIYHY MiArOTOBKY, 1100 Matu
MOKJINBICTH BUKOHYBATH CBOI 000B’SI3KU HAJIESKHUM YUHOM.

4. 1lg miAroTOBKA € TaKOK TApaHTIEI IXHbOI HE3aJesKHOCTI 1 Heylle-
PemKEHOCTI 3TiAHO 3 BUMOTaMu €BpoTelichKOI KOHBEHIIII 3 TTPaB JTIOANHU.

5. Hapemri, miarotroBka € HeoOXiZHOIO MEPEAyMOBOIO IOBAarM 0
cynoBoi Biaau. JloBipa, SIKy IpOMaagdHU MAIOTh /0 CUCTEMU ITPaBOCY,
Oyze IOCUIIOBATHCS, KO CYAAl MaTUMYyTh rInOOKi Ta BceGiuHi 3HAHHS,
SKI BUXO/ATH 32 M€K TEXHIYHUX 3HAHb IpaBa i MOMIMPIOIOTHCS Ha chepu
BKJIMBOTO COTIIATbHOTO 3HAYEHHS, a MEePCOHAJNbHI 1 CyAJIIBCbKI HABUUKHU
Ta PO3YMiHHS J03BOJSITUMYTD CY/IIM YIPABJSTH CIIPaBaMi Ta TIPAIOBATH
3 yciMa 3ajlydeHuMK 0co0aMM HaJIeKHMM YMHOM Ta posymHo. ITizroroska,
TaKUM YUHOM, € HeoOXiZHOI i O00’€KTHBHOIO, HEyIIEePeIKEeHOro Ta
KOMIIETEHTHOTO BUKOHAHHS CY/IiBCbKUX (QYHKINH, a TAaKOXK JJIsT 3aXUCTY
CYJUIIB BiJl HEHAJIEZKHOTO BILITUBY.

6. Cepen eBporieiicbKuxX KpaiH icHye 6araTo BiIMIHHOCTEH 100 CUCTEM
MTOYATKOBOI TiITOTOBKY Ta MMi/IBUIIIeHHS KBasidikarii cyauis. I1i BigmiaHOCTI
MO>KHAYaCTKOBO MOSICHUTH XapaKTePHUMM O3HAKAMU Pi3HUX CYZIOBUX CUCTEM,
azie B 6araThoOX acreKkTax BOHU He BUTJISAAIOTH K HEYCYBHI ab0 HeoOXiHi.
Y nedaxux KpaiHax IPONOHYEThCA TpuBajsa (dopMajbHa MiATOTOBKA Yy
creliaai3oBaHuX 3aKJIa/1ax, [icJIs K01 IPOBOAUTLCS 110/1aMIbIlla IHTEHCUBHA
migroToBka. IHIN mepeabavyanTh CBOEPIAHE CTAKYBAaHHS il HATJISIOM
JIOCBiJTYEHOTO CY/Ili, IKWH IJTUTHCS CBOIMM 3HAHHSIMU Ta Hasa€e mpodeciiini
TOpau, CIUPAIOUYNCh HAa KOHKPETHI MPAKTUYHI TPUKJIAIN, TIOKA3YIOUH, SKUN

206

BucHoBok Ne 4 (2003)

miaxiz comig obpaTy, Ta YHUKauW AugakTiamy. KpaiHu 3arajbHOro mpasa
3HAYHOIO MIpPOIO TIOKJIAJAI0THCS Ha TPUBAIUH tipodeciitHuii 1ocBix poboru,
SK TIPaBUJIO, afiBokaTOM. MiX 1IUMM BapiaHTaM¥ iCHY€E IMTUPOKUN Jialla30H
KpaiH, y SKUX IIJI'0OTOBKA € Pi3HOI0 MIPOIO OPraHi30BaHO0 Ta OG0B’ I3KOBOIO.

7. HeszamexxHo Biji po3MaiTTsI HAIIOHAJBHUX IHCTUTYIIHHUX CUCTEM
Ta 1pobseM, fKi I[OCTAIOTh Yy HEBHMX KpaiHaX, MiArOTOBKAa IOBMHHA
POSIIISIIATHCS SIK HEOOXITHUH eJIEMEHT 3 OrJIsIly Ha TTOTpeby BIOCKOHAIEHHS
He TITBKH TPOGeCciilHNX HABUYOK THX, XTO HAJIEKWUTD /10 CYAOBOI TyOIidHOT
cayx0u, aje it caMmoro byHKIIOHYBaHH i€l CayKOm.

8. BaxkmMBicTh TIATOTOBKU CY//IiB BUBHAETHCS B TAKUX MiKHAPOIHIX
odimiitnux nokymenTax, sk «Ocnoni npuniunm OOH oo HezanesxkHoCTi
cymoBux oprauiBy, npuiiaati B 1985 pori, Ta moxymenrax Pamu €Bporw,
npuitHartux y 1994 poui (Pexomennatisa Ne (94) 12 «llono HesaneskHOCTI,
eexTrBHOCTI Ta pouTi cyiiBy ), a Takok y 1998 porti (EBpornelicbka XapTis
PO CTATyC CY/UIIB), MOCUJIAHHS Ha SKi MicTaThcst B 1myHKTi 11 BucuoBky
KPEC Ne 1.

I. IIpaBo Ha MATOTOBKY Ta 3aKOHOJABYMil piBeHb, HA AKOMY Iie TIPABO
Ma€ rapaHTyBaTHCS

9. KoncTuTymiiiHi NPUHIUIKM MAIOTh TapaHTyBaTU He3aJEeKHICTh Ta
HeyTepe/KeHICTh, Bifl TKUX 3aJIe5KUTh JIETITUMHICTD CY//IIB, a CY/UI, 31 CBOTO
OOKy, mOBMHHI 3a0e3nedyBaTy MiATPUMAHHS BUCOKOTO PiBHS IIpodeciiinol
komrerentHocTi (uB. myHKT 50 (ix) BucrHosky KPEC Ne 3).

10. ¥ Garatbox KpaiHax IIATOTOBKA CYAAIB PETYJIIOCThCS CIIEliaIbHIMU
MOJIOKEHHSIMW. Ba)KJIMBUM € BKIOYEHHS BHMOTU IJTOTOBKHU CY/IJIiB
JI0 TIPaBUJ, 10 PETYJIOI0Th cratyc cymii. IOpuanyni HOpMU He TOBUHHI
JIeTaTi3yBaTh TOYHWUM 3MICT Mi/IFOTOBKHU, a MAlOTh JOPYYUTH 1€ 3aBJIaHHS
CITeTiaTbHOMY OPTaHy, IKAU Bi/ITTOBI/Ia€ 32 CKJIAITaHHS TTPOTPAMU MMiATOTOBKH,
OpraHizarfiio MmiJIrOTOBKY Ta HATJIs/L 32 11 TTPOBEICHHSIM.

11. /lep:xkaBa Mae O0OOB’sI30K 3a0e3mMeunTy CyAOBY Biaay abo iHIwMil
He3aJIesKHUI OpraH, BiJIIOBIIAJIbHUI 32 OPTaHi3alliio MiJATOTOBKU CY/IIB Ta
il KOHTPOJIb, HEOOXiHMMI 3ac00aMU I MOKPUBATY BUTPATH CYIIB Ta IHIIINX
0Ci6, 110 3a/1y4aIOThCs.

12. Tomy KPEC pekomenye, 11106 y KOKHii KpaiHi 3aKOHOJABCTBO IIPO
CTaTyC CyAIIB 1mepeadadalio miAroToBKY CyIIiB.
I1. Opran, BiAmOBiaJbHUIT 32 MATOTOBKY CY//IiB

13. €Bporneiichka xapTist mpo craryc cyaniB (myHKT 2.3) mependavae,
mo Oyab-AKMii Oprad, BiAIOBiZalbHUII 32 KOHTPOJIb 3a SAKICTIO IPOrpaMu
MiTOTOBKY, TIOBMHEH OYTH He3aJeKHUM BiJl BUKOHABUYOI Ta 3aKOHOJABUYOL
riJIOK BJIa[y, 1 IpPUHANMHI [TOJIOBMHA HOrO 4YeHiB Ma€ OyTH CyIJISMUL.
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[TosacHioBasbHa 3amucKa TaKOXK BKa3ye, 110 IIATOTOBKA CY//IiB He IIOBUHHA
obOMeKyBaThCs (DaXOBOKW FOPUAMYHON THATOTOBKOI, a MAa€ BPaxOBYBATH
XapakTep CyIIiBCbKOI 1ocajin, SIKUH 4acTO BUMAra€e BiJl Cy//li BTPYYaHHS B
pobJieMaTUyHI Ta CKJAaAHI CUTyatii.

14. e mosicHioE HA/A3BUYANHY BaXKJIMBICTh HE3AJEKHOCTI Ta CKJIALY
Oprany, BiITIOBiIaJIbHOTO 32 MiZITOTOBKY CY//IiB, @ TAKOK € OJIHUM i3 TTPOSIBIB
3araJbHOTO MTPUHIATY CY/IiBCHKOI HE3aJIeKHOCTI.

15. IlizroroBKa Cy[/iB € MUTAHHIM CYCIIJBHOTO iHTEPeCy, TOMy Mae
3abe3reuyBaTUCS HE3aJIeKHICTh OpraHy, 10 BiANOBIZaEe 3a PO3POOKY
TPEHIHIOBUX IIPOIPaM Ta BUPIIIYE, gKa IIIOTOBKA MA€ HAJIaBATHCD.

16. CyzmoBa Biiajia Ma€ BiJirpaBaTi OCHOBHY POJib ab0 Mae caMa OyTu
Bi/IMTOBIZIATTbHOIO 32 OpraHi3alliio Ta Harjs/l 3a HiZrOTOBKOIO cy/IiB. Binrmo-
Bi/IHO, 3 ypaxyBaHHSIM pPeKOMeH[aIlili €Bporelicbkoi XapTii Tpo craryc
cynuis, KPEC niarpumye, mob 1 BiAIOBIZANbHICT Y KOKHIA KpaiHi
nokazanacs He Ha MiHicTepcTBo rocTuiii abo Oyab-AKMii IHIIKNA Oprax,
Bi/AIIOBIZJA/IbHUI 1lepe]] 3aKOHO/AaBUOI0 YU BHUKOHABYOIO TiJIKaMM BJajy,
a Ha caMy CyZOBY BJiaay abo Ha iHIIMIT He3aJeKHUN opraH (y TOMY YHCJI
Kowmicito 3 nuranb cyamiBebkol cayxbu). OO0’emHaHHS CYyAIiB TaKOX
MOJKYTb BiZliTpaBaTU BaXKJINBY POJIb y 3a0X0UEHHI Ta CIIPUSHHI MiTOTOBKH,
MPAIIOI0YH Pa3oM i3 CyZ0BUM abo iHIIUM, 6e3T10CePeIHbO BiAMOBITATBHUM
3a 11e OPraHoM.

17. Jlns 3abe3medensT HATEKHOTO PO3MEXRYBAHHS (GYHKITH OauH i
TOW caMWil OpraH He MOKe OJIHOYACHO 3MIMCHIOBATU MiATOTOBKY CYJIB Ta
3acToCOByBaTU juciuiuiinapui caukiii 1o nux. Tomy KPEC pekomenpye,
00 i KepiBHUITBOM OpPraHiB CyZoBOI Biaagu a0 IHIIOro He3aaesKHOTO
OpraHy MifrOTOBKa CyIJiB Aopydaiacsd O creliaJbHOMY aBTOHOMHOMY
3aKJady 3 BJIACHUM OIOKETOM, SIKUI, TaKUM YMHOM, 3MOKE IIPU IIPOBe-
JIEHH]I KOHCYJBTAIN 3 CYAAIMEM PO3POOJISTH TPOTPAMU  IMATOTOBKH Ta
3abes1edyBaTH iX peasisaiiio.

18. Ti, xTo BiANOBiZa€ 3a MiJATOTOBKY CY//iB, He TOBUHHI TaKOX
GesnocepelHbO BIANOBIZATH 3a NPHU3HAYEeHHd a00 MiABUIIEHHS CYIJIB.
dxuo Ttakuit opraH (to6ro Kowmicisi 3 mnmraHb CyAmiBCbKOI CIIyKOM),
mpo sikuii izerbest y Bucnosky KPEC Ne 1, mynuxrtu 73 (3), 37 ta 45, mae
MOBHOBA/KEHHSI MO0 TIJATOTOBKMA CY/JIB Ta IiXHiX TpU3HAYeHHsT abo
ca1yskGOBOTO POCYBAHHS, CJIijl 3AIIPOBA/INTH YiTKE PO3MEKYBAHHS MiK 110TO
MiIPO3/iJIaMy, BiIMOBIIATbHUMY 32 111 3aBJlaHHS.

19. 3 TiM, 06 3aXUCTUTH TaKUI 3aKJIa]] BiJl HEHAJIEC;KHOTO 30BHIIITHBOTO
BBy, KPEC pekomenaye, mob #oro KepiBHWIT IITaT Ta BUKJIagadi
MPUBHAYAJINCS CYI0BOIO BJIA0K0 ab0 iHITMM He3aJeKHUM OPraHOM, BiJIIO-
BiIaTbHUM 32 OpraHi3alliio i KOHTPOJIb 3a MiATOTOBKOIO CY/I/TiB.
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20. Baxuso, 106 miAroToBKa 3iiiCHIOBAIACS CYIASIMHU Ta eKCIepTaMu
3 MeBHOI AucHuUIing. Brukiagayi moBUHHI peTeJbHO BiOMpaTHCs 3 ducia
HallKpamux y cBOil mpodecii OpraHoOM, BiAMOBIZATBHUM 3a Ti/ITOTOBKY,
3 ypaxyBaHHSM IXHBOTO 3HAHHS TIPEAMETIB, MO BUKIAMAIOTHCS, Ta IXHIX
HABUYOK BUKJIAJaHHS.

21. Koau cyaui 3AiliCHIOIOTH MiAFOTOBKY, BasKJIMBO, OO TaKi Cy/i
MIPOZIOBKYBAJH CBOIO CYZOBY MTPAKTHKY.

22. MeToau TiZATOTOBKU CY//IiB OBUHHI BU3HAYATHCS 1 TIE€PETIISIaTUCS
opraHoM, SKWH BiATIOBiIa€ 3a Taky miAroToBKy. Ciiiji MPOBOANUTH PETYJISIPHI
3yCcTpiui I BUKJIagadyiB 3 TuM, 00 copuaTH OOMIHY ZOCBiZOM Ta
B/IOCKOHAJIEHHIO HaBYAIbHUX ITiIXO/IiB.

II1. IToyaTKOBa MArOTOBKA

a. Uu noBUHHA MiATOTOBKA OyTH 000B’A3KOBOIO?

23. Xou € 0ueBHTHUM, IO CY/JIi, SKi PU3HAUEHI Ha MOcaly Ha IOYaTKY
cBoei nmpodeciitHol kKap’epu, HoTpedYITh MATOTOBKH, MOCTAE MUTAHHSI
00 HEeOOXIMHOCTI TMPOBEAEHHS MMIJATOTOBKYM JUIS THX CY/AIB, IO
BIIGUPAIOTHCS 3 YMCIa HAWKPAIUX IOPUCTIB Ta MAlOTh IPYHTOBHUI JOCBIJ,
SK, HAIIPUKJIAJL, Y KpaiHaX 3arajibHOTO TIPaBa.

24. Ha nymxy KPEC, ui o6uaBi rpynu MOBUHHI OTPUMATH TIOYATKOBY
HiArOTOBKY: BUKOHAHHSI CYALEI0 CBOIX 000B'SI3KIB € s 4iIeHiB 000X IpyIl
HOBUM 3aBIAHHAM, SIKe Iependadac ocoOaMBUIA IiAXia 3 GaraTboX NMUTAHb,
HacaMIlepe]l CTOCOBHO TIPOeciiiHol eTuKy Cy/uyli, MpolecyaJbHUX MPABUII,
a TAKOK BIAHOCKH 3 0c00aMH, 3aIy4€HHMU 10 CYA0BOTO IIPOLIECY.

25. 3 apyroro 0OOKy, BakJUBO BPaxoByBaTH OCOOJMBOCTI METOiB
no6opy Ha mocaxy CyAdi 3 THM, 106 HaJEKHUM YMHOM CIIPAMOBYBATH Ta
aJalITOBYBATH IPOTPaMHU IMiATOTOBKK: JOCBiAUYEHI OPUCTH TOTPEOYIOTH
MiZITOTOBKY JIWIIIE B TOMY, 1[0 BUMara€Thcs JJs1 iXHBbOI HOBOI mpodecii.
Y nedaxnx HeBeIWKWX KpaiHax 3 [y’Ke MaJuM CYAJIBCBKUM KOPITyCOM
MicIleBI MOMKJIHUBOCTI TIATOTOBKU MOXKYTh OyTH Oiiblll 0OMEKCHUMHU
Ta HeOpMATbHUMU, ajie caMe IIi KpaiHW MOKYTb BUTPATH BiJl y4acTi B
MiITOTOBIII CY//IiB B iHINX KpaiHax.

26. Tomy KPEC pekomenaye BBeleHHS O000B'SI3KOBOI MOYATKOBOI
MiIFOTOBKK CY/IJIIB 32 TporpamMaMu, sKi BiAIOBifaloTh Mnpodeciiinomy
JOCBimy 0Cib, 10 TPU3HAYAIOTHCS HA TOCALY CYIII.

b. ITporpaMa no4aTKoBoOi i ArOTOBKH

27. Ilporpama 1mo4aTKOBOI MiJIrOTOBKU Ta iHTEHCUBHICTb IiJIrOTOBKHU
OyAyTb 3HAYHO BIiAPIBHATHCS 3aJe€XKHO Biz 0OpaHOro MeTomy nobopy
cynnis. IligzroToBKa He TMOBUHHA CKJIAJATUCS JUIIE 3 IHCTPYKINHN ITOZ0
TEXHIKM TPOBAKEHHS y CIpaBaX, a TaKOK Ma€ BPaXOBYBAaTH BUMOTH
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coliajabHOi 00i3HAHOCTI Ta MIMPOKOTO PO3YMIHHSI PIBHUX MPEAMETIB, SKi
BiI0OPaKa0Th 0COOJIMBOCTI KUTTS B cyciiabcTBi. Kpim Toro, BigkpuTTs
KOPJOHIB 03HAYae, 110 MalOyTHIM CyAAsM CJIijl MaTh Ha yBasi, 0 BOHU
€ €BPONEHCHKUMU CYIIAMU, Ta OyTH Oiabil 00i3HAHUMU 3 €BPOIIEICHKUX
MUTaHb.

28. 3 oryisaay Ha PiI3HOMAHITHICTh CUCTEM IT/IFOTOBKYU CY/UIIB y €Bporri
KPEC pexomennye:

i) mo6 yci ocobu, IpusHayeHi Ha CyAAIBCbKI Imocamu, Maau abo
OTPUMAJIH JI0 IOYATKY BUKOHAHHS CBOIX 0OOB’SI3KIB MIMPOKi 3HAHHS
MarepiajbHOTO 1 MPOIleCyaTbHOTO, HAI[IOHATBHOTO I MiKHAPOIHOTO
paBa;

ii) mo6 mporpaMu MiATOTOBKH, $IKi CcTOCYOThCst Tpodecii ¢y,
BU3HAYAJIUCS 3aKJAJ0M, BiIMOBIATbHUM MIATOTOBKY, a TaKOX
BUKJIAIAYaMU Ta CAMUMHU CY/IISIMU;

iii) 106 Taxi TeopeTHyHi i NpAaKTUYHI IIPOrpaMu He 0OMEKYBAIUCA CYTO
IOPUINYHUME TATy35IMU, a TaKOK BKJIOYAJTH IATOTOBKY 3 €THKU
Ta O3HAWOMJEHHS 3 iHIMMU chepamu, SKi CTOCYIOThCS islIbHOCTI
CyIJli, TAKUMH $K, HANPUKJIAN, YIPABIIHHS CYJIOBUMU CIIPABAMU
Ta yHpaBJiHHS cyAamu, iHGOpMaIliliHi TEeXHOJOril, iHO3eMHI MOBH,
CcoIia/IbHI HAYKW Ta aJikTePHATHBHI 3ac00U BUPIIIECHHST CIIOPIB;

iv) mo6 migroroBka OyJa IJIFOPAJICTUYHOIO [JIsI TapaHTyBaHHs Ta
TTOCUJIEHHS IITUPOKOTO CBITOTJISANY CY/Ii;

V) mo6 3aje)kKHO Bifi iCHYBaHHS Ta TPUBAJIOCTI TOMEPEAHBOTO
npodeciiinoro gocsigy miaroroska Oysiaa 6 HOCTaTHLO TPUBAJIOIO 3
THM, 106 YHUKHYTH (hopMamiamy B ii opramizariii Ta TpOXOIKEeHTi.

29. KPEC pekomeH/ye 3ampoBaJIuTH TPAKTUKY BUJIIJIEHHS TIEBHOTO
Yacy /IS CHJIBHOI MiTOTOBKYU (haxiBIliB Pi3HUX FOPUAMYHUX Ta CYOBUX
npodeciit (HapWKJIAJ, aaBOKATIB Ta IPOKYPOPIB y KpaiHax, je ixHi
000B’I3KH1 9iTKO BIJOKPEMJIEHO Bijt 000B’sI3KiB cy1iB). Taka mpakTuka Moxe
CPUATH HAOYTTIO KPAIUX 3HAHb Ta B3aEMOPO3YMIHHIO MijK CYIISIMU Ta
MIpe/ICTAaBHUKAMU THINX MTPodeciii.

30. KPEC Takox BKazaja Ha Te, 10 B 0araThbOX KpaiHaX AOCTYII [0
CYIUIIBCBKUX TIOCAJ] 3aJIEXKUTh BiJl MOTEPEAHbOTO MPOMECITHOrO JOCBiLY.
Xoua HEMOKJIMBO BIPOBAAUTH TaKy MOJeJb BCIOAM Ta, OEPydud 10 yBaru,
110 BBEJEHHS CUCTEMH, sKa O [OoeAHyBaja PidHi Tvim 1060py Ha CYyAMIBCbKi
mocasid, MOXKe TaKOK MaTH IepeBary ypi3HOMaHITHEHHS TIIOMepelHbOro
JIOCBiLY CyZIIB, BasKJIMBO, OO [JIs KAaHAMIATIB, SIKi IPUXOALTH Opasy MicJs
3aKiHUYEHHS HAaBYAHHS y BUIIMX HABYAJIBHWX 3aKJa/[aX, TEPioj] TOYaTKOBOI
Ii/ICOTOBKK BKJIIOYAB IPYHTOBHY TiJITOTOBKY MPOTITOM JIOCTATHHOTO Yacy B
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npodeciitHoMmy cepenoBuill (aZBOKaTChKa MPAKTHKA, POOOTA B IOPUANIHUX
KOMIIQHiSIX TOIIIO).

IV. IligBunienns kBasidikarii

31. OxpeMo Big 6a30BUX 3HAHD, SIKi HEOOXIAHO MATH CYAASM IIE 10 TOTO,
SIK BOHE 001#IMYTh CBOI TIOCA/IN, CY/ULI «[TPUPEYEH] Ha MOCTIHE HABYAHHS Ta
nigrotToBky» (nuB. 3BIiT P. fdHcen «dAk migroryBaT BUCOKOKBATI(hiKOBAHUX
cyaniBy 2003 pori», roxyment CCJE-GT (2003) 3).

32. HapuanHs BIOPOAOBXK IlepeOyBaHHS Ha IOCA[i He YHUKHYTU He
Jiiiie y 3B’13Ky 31 3MiHAMU B 3aKOHOJIABCTBI, MeTO/IaX POOOTH Ta 3HAHHSIX,
SIKi OTPiOHI /I BUKOHAHHS CYAMIBCHKUX 000B SI3KiB, a il yepes HasBHY B
6araThoX KpaiHaX MOKJIUBICTH TOTO, IO CY/i OTPUMAIOTh HOBI 000B’SI3KH,
Ko OGiliMyTh HOBI mnocazu. IIporpamu miaBuineHHs KBasidikarii,
TaKUM YUHOM, TTOBUHHI TIPOMOHYBATH MOKJIMBICTD MATOTOBKU Y BUTIAKY
Kap’€pHUX 3MiH, TAKUX SIK, HAIIPUKJIAJ, TIepeBeleHHd MiXK KPUMiHAJIbHUM
Ta MUBIIBHUM CyZaMU, TIepexi/l /10 CTeliaJbHOI IOPUCANKINT (HATPUKJIAT,
ciMeIHOro Cy 1y, CyAy B CIIPaBax HEIOBHOJIITHIX a60 3 COL[iaIbHUX IIUTAHb ), &
TaKOJK IIPU3HAUYEHHS Ha TAKY TOCALY, SIK roJIoBa majatu abo cyay. Bianosimani
nepeBe/ieH s, mepexig abo MPU3HAYEHHST MOKYTbh TAKOK IIPOXOJUTH 32
yMOBH 000B’I3K0OBOI yyacTi y BiANOBIAHII IIporpami MiAroTOBKH.

33. Xoua opranizoByBaTH HiABUINEHHs KBaxidikauil cyais HeoOXiaHo,
OCKIJIBKM CYCHIZTBCTBO Ma€ IMPaBO KOPUCTYBATHUCS TiepeBaraMu, SKi MOXKe
HaJaTu BUCOKOKBaIi(hiKoBaHWIL CYAId, Y CYAAIBCBKOMY KOPILYCi TaKOXK Tpeda
MOMMUPIOBATH KYJIBTYPY TIOCTIHHOTO HABUAHHSI.

34. HepeanictuyHo 3ampoBayKyBaTH OOOB’SIBKOBE IiJBUINEHHS KBaJIi-
dikartii cyi 3a/1J1s1 KOKHOTO OKPEMOTO BUIMAAKY. [CHYIOTh MOOOI0BAHHSI, 110
TOZIi BOHO CTaHe GI0POKPATUYHOIO Ta (hOPMATBHOIO CIIPABOIO. 3AIIPOIIOHOBAHA
MiIrOTOBKA TIOBMHHA OYTH JI0CTaTHHO MPUBAGIMBOIO, 11100 Y CYII BUHUKAIO
GakaHHsa OpaTé B HIll y4acTh, OCKIIbKY JOOPOBLIbHA Y4aCTh € HAKPaIIo
rapanTieo eQeKTUBHOCTI CyiBChbKOi miAroToBku. I[lpoMy Takox wmae
CIIPUSITH YCBiIOMJIEHHSI KOXKHUM CYJIJIEI0, 110 H0TO eTUYHUM 0OOB’SI3BKOM €
PO3BUTOK T2 OHOBJICHHS CBOIX 3HAHb.

35. YV konrekcri 6esnepepsHoro nHaByanHs KPEC Ttakoxk 3aoxouye
CHIBTIPAIIO 3 IHIUMU OPUINYHUMU TIPOodeciitHuMN OpraHaMM, Bi/IOBI-
JanbHUMU 3a GeslepepBHe HABYAHHS 3 IIUTAHb, AKi CTAHOBJIATH CILIbHUI
inTepec (HaIIpUKJIA]], HOBE 3aKOHOJIABCTBO).

36. KPEC Takox migkpecaioe OGakaHicTh opraHizaiii OesmepepBHOI
MIATOTOBKY CY/IIB Y TaKuil crocid, SKuil oxorurtoBas 6 BCi PiBHI CyI0BOI
cucreMu. 3aB3KAN, KOJIU ICHYE HOIIIbHICTD, Cy Il PI3HUX PIBHIB MalOTh OpaTH
y4acTh y CIIJIBHUX MiATOTOBYMX Kypcax, M0 HAAACTh MOKJIUBICTH OOMIiHY
imeamu Ta Toukamu 3opy. lle momomoxke 37amMaTu i€papXiyHi TEHEHII,
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i TPUMATH TTOIH(GOPMOBAHICTD yCiX PIBHIB CY/I0BOi CUCTEMU TIO/I0 HASTBHUX
npobjeM Ta cupugTEMe OiabiioMy 00’€iHAHHIO CYIAIB 1 BUPOOJIEHHIO
MOCJIIIOBHOTO MiZIXOy B paMKaXx YCi€i Cy/I0BOi CUCTEMMU.

37. KPEC, BinoBiHO, pEKOMEHJTYE:

i) mo6 mnigBumenHs KBajidikaiii, SK PaBUJIO, IPYHTYBAJOCh Ha
JN0OPOBLIbHIN y4acTi cyauiB;

ii) mo6 000B’s3KOBe IMiABUINEHHSA KBaji(ikalii MOIJIO icHyBaTh Jiuiie
V BUHSTKOBUX BUIAJIKAX; MPUKJAJAN MOXKYTb BKJIOYATH (HA PO3CY]L
CyZ0BOTO ab0 1HIIOTO BiAIIOBIJAJLHOTO OPraHy ) BUMAAKU, KO CY LIS
[epPeXOINTh Ha HOBY Mocajy abo MPUCTYIAE J0 BUKOHAHHSA HOBOTO
1t cebe Tuity pobotu uu GyHKILii, abo B pasi hyHjaMeHTaJIbHIUX 3MIH
Y 3aKOHOZIABCTBI;

iii) mo6 mporpaMu TIATOTOBKK PO3POOJSIUCS I KEepiBHUIITBOM
CyZI0BOro abo IHIIOrO OpraHy, BiAIIOBIAAJBHOTO 3a MOYATKOBY IiAro-
TOBKY Ta MiJIBUIIIEHHST KBasri(ikallii, a TAKOK BUKJIA[a4aM¥ Ta CAMUMM
CYIISIMU;

iv) mo6 1i mporpamu, peasi3oBaHi 3rajlaHUM OPTaHOM, 30CEPE/KYBa-
JINCST HAa IOPUIMYHUX TA iHITUX MUTAHHSX, SKi CTOCYIOTHCS CY//IiB-
chbKuX GYHKIIN Ta BiANOBiAa0Th iXHIM moTpebaM (AuB. MyHKT 27
BUIIE);

V) o6 caMi CyaM 3a0X04yBaJiM CBOIX NPaliBHUKIB /10 y4acTi B Kypcax
i/[BUIIIEHHS KBaJTiikallii;

vi) o6 MporpaMu MiiIrOTOBKU MPOXOAUIN B TakoMy cepepoBuiii (i 3a-
O0XOUyBaJIM OTO CTBOPEHHS ), B SIKOMY YJIEHW Pi3HUX TiJIOK Ta PiBHIB
CY/IOBOI cucTeMu MOTIH 6 3yCTpidaTrcst Ta OOMIHIOBATHUCS BJIACHIM
JIOCBIJIOM, a TAaKOK 3HAXO/IUTH CITIIbHE PO3YMiHHS;

vii) o6 y Toii yac, K MiArOTOBKA € eTUYHUM 000B I3KOM CYJUILIB, JepiKa-
BU-UJIEHU TAKOK MaJi 0OOB’SI30K 3 BUJIJIEHHS CYAASIM (hiHAHCOBUX
pecypciB, yacy Ta iHIIX 3aco6iB, HEOOXIAHUX [Vl YIacTi B IIpOrpaMax
ITi/IBUTIEHHS KBaTiiKalrii.

V. OuiHIOBaHHS HiATOTOBKYU

38. 3amisg MOCTIHHOTO BOCKOHAJEHHST SIKOCTI TIATOTOBKU CYIIB,
BiITIOBiZIAZIbHI 3a 1le OpPraHU IMOBUHHI ITPOBOAMTHU YaCTi OI[IHKU IPOTpPaM
Ta METO/IIB HaBYaHHS. BaskinBa Pojb y IIbOMY IIpolleci Mae HajexaTu
MTPOTIO3UITIAM, SKi HAJAIOThCS BCiMa YYaCHWUKAMM IHII[IATUB ITiJ[ITOTOBYMX
mporpaM, 10 MOJKHA 3a0X04YyBaTH 3a JOIOMOIOK BiANOBIAHUX 3ac06iB
(BiAMOBI/I HAa aHKETH, IIPOBEAEHHS CIIiBOECi ).

39. Xoua Hemae CyMHiBy, mo po0oTa BUKJIAJauiB MOBUHHA IIiJAraTH
MOHITOPHUHTY, OIHIOBaHHS POOOTH YYaCHUKIB IIPOTPaM IiArOTOBKH CY/IIB €
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cruipauM. ITigsunienns kBamidikaiii cyaaiB Moxe OyTH HACIIPABAI TUILAHIM,
SIKITIO Ha BUJIbHY B3a€EMOJIIIO CY/UIIB He BIUIMBAIOTH MiPKyBaHHSI Kap'€pHOTO
XapakTepy.

40. YV rtux kpainax, je BigOyBa€ThCs IArOTOBKA CYAIIB Ha IIOYATKY
ixaboi mpodeciiinoi kap’epu, KPEC BBajkae O1iHKY pe3yJIbTaTiB TOYaTKOBO1
MiAroTOBKY HEOOXiAHOW I 3abe3eueH s TOTOo, 1100 Ha MOcajnd B OpraHax
Cy/IOBOI CHCTeMM TpHU3HA4YaIucs Halkpail npejactaBuuku. Hatomicts y
KpaiHax, je cy[ji 0oOMpaloThCs 3-TOMIK JOCBIYEHUX FOPHUCTIB, METOIM
00’€EKTMBHOTO  OIIHIOBAHHSI ~ 3aCTOCOBYIOTBCSI Il /10  TIPU3HAYEHHSI,
a MiArOTOBKA MPOBOIUTHCS JIMIIE IICJAS TOrO, SIK KaHIUAATH BKe OyJIn
BifiOpaHi; TaKUM YMHOM, Y IIMX KpalHaX OL[iHIOBAaHHS YYACHUKIB IIOYaTKOBOI
MIITOTOBKU € HEIOIIIbHUM.

41. Tum He MeHIIIe, KOJIK HAEThCS PO KaHAWAATIB, SIKi MalOTh OILiHIO-
BaTHUCs, € Jy’Ke BayKJIUBUM, 11100 BOHM MOIJIM MaTH FOPUAMYHI rapaHTii
3aXMCTy BiJl HEBMOTMBOBaHMUX OIIHOK iXHBbOI poGoru. Kpim Toro, kosm
HeTbest PO JiepsKaBu, sIKi mepebavyaloTh YMOBHE MPU3HAUECHHST CY/IB,
iXHE 3BITbHEHHS 3 MTOCcaJ HAPUKIHIL TIepiofy MiIrOTOBKYA MOKe MaTu Micliie
3 ypaxyBaHHSIM TapaHTiil, $Ki 3aCTOCOBYIOTbCS [0 CYIJIB IPHU IXHLOMY
3BiJIbHEHHI 3 TTOCa/I.

42. Bepyun nio yBaru Bukiaziere sutiie, KPEC pexomenye:

i) 106 IIporpamMu Ta METOAM IiArOTOBKY i LISTa/Ii 4aCTOMY OLliHIOBAHHIO
3 GOKY OprasiB, BiZINOBIIAIbHUX 3a IIATOTOBKY CYA/IiB;

ii) mo6 sasBuuail ywyacTp y iHil[iaTMBaX MiArOTOBYMX MPOTpaMax He
Oysia IpeaMeToM SIKICHOrO OIIHIOBAHHS, IIPOTE caMa yd4acTh CYI[IIB
00’€KTHBHO MO’Ke BPaxOBYBATHC ITijl Yac POodeCciitHOro oI[iHIOBaHHSI
CyZiB;

iii) akicTb POOOTU BUKJIAZAYiB, TMM HE MEHIIE, MA€ OI[HIOBATUCS, a
1o/1ibHa oLiHKa cTa€ HeoOXiHOIO 3 OTJISALY Ha TOM (DAKT, 10 B JEAKUX
crcTeMax [OYaTKOBA IiArOTOBKA € €TalloM IIpolecy 4000pY Ha IocaLy
CYIUTI.

VI. €sporneiichka miAr0TOBKa CyA1iB

43. Sdkum 6u He OyB XapakTep oro 000B’I3KiB, KOLEH CYAIS He MOXKe
iIrHOpyBaTH €BpOIleiicbKe TPaBO He3aJeKHO BiJl TOTO, YU HUIAEThCS IIPO
€BporeiichKy KOHBEHIII0 3 ITpaB JIOAMHN a0o iHIm KoHBeHIlil Pagu €spor,
abo y BianosigHuX Bumnagkax — 1po Jlorosip mpo €spomeiicbkuii Coos Ta
Bi/ITTOBi/IHE 3aKOHO/IABCTBO, 1[0 TPYHTYETHCS HAa HhOMY, OCKIJIBKU Bifl CY/I/1iB
BUMAara€ThCsl 3aCTOCOBYBaTH Il JpKepesia 0e3lmocepeHbo 0 CIpaB, 10
PO3TJIANAIOTHCS.
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44. 1106 cupusTH 3aCTOCYBAHHIO IIBOTO BaKJHMBOIO aCHEKTy 000B'SI3KIB
cynnis KPEC BBaskag, 110 /iep;kaBu-ujIeHH MicJis BIOCKOHAJIEHHS BUBYEHHS
€BPOIENCHKOTO TIPaBa B YHIBEPCUTETAX MOBUHHI TAKOK CIIPUSTU BKIIOUEHHIO
IUX JAWCIUIJIH y TPOTPaMU MOYATKOBOI IJTOTOBKM Ta IIiIBUINEHHS
kBastidikamil cyauiB, IPUALIAIOYN 0COOIMBY yBary HPaKTUYHOMY 3aCTO-
CYBaHHIO €BPOTIENCHKOTO MPaBa y MOBCAKIEHHINR POOOTI.

45. KPEC Takoxk peKoMeHAy€e 3MIIHUTH €BPOIIENHChKY MEPEKY 0OMIHY
iHdopMallieio Mizk ocobaMu Ta OpraHaMu, BiZMOBiJaJIbHUMU 3a MiATOTOBKY
cyanis (JlicaboHchka Mepeska), sKa CIIPUSE IIATOTOBII 3 MUTaHb, L0
MaloTh CIIJLHUI iHTEpec, i 3 MUTaHb MOPIBHAILHOIO IIpaBa, Ta 100 Taka
MiZITOTOBKA HaJlaBaJacsl SIK BUKJajadaM, Tak i cymasaM. DyHKIIOHyBaHHS
Takoi Mepeski Moske OyTr eEeKTUBHIM JIUIIE TOMI, KOJU KOXKHA JepKaBa-
YJIeH MATPUMYE Ti, 0COOTMBO MIJISIXOM CTBOPEHHST OPraHy, Bi/[IIOBIaJbHOTO
3a MIITOTOBKY CY//iB, K BUKJafeHO B posfiai Il Bume, Ta musxom
3araJibHOEBPOIIENCHKOTO CIIIBPOOITHUIITBA B I1iii TaIysi.

46. Kpim toro, KPEC BBaxkae, 1m0 CHIBPOOITHUITBO B MeXKax 1HIINX
iHimiarus, cupsaMoBaHMX Ha 30JM)KEHHS YCTaHOB 3 IIATOTOBKU CYIIIB
y €Bporii, 30kpeMa B Mexax €BpONENChKOI Mepexi IiJATOTOBKU CY/IIIB,
Moske OyTH e(beKTUBHUM BHECKOM Y Kpallly KOOPAMHAIIII0 Ta rapMOHi3alliio
porpaM i MeTO/1iB MATOTOBKY CY/I/IiB HA BCbOMY KOHTHUHEHTI.
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1. The CCJE in its 4th meeting in Strasbourg, 24—28 November 2003,
took note of the report dated May 2003 of the International Center for the
Legal Protection of Human Rights (Interights) on «Law and Practice of
Appointments to the European Court of Human Rights».

2. The CCJE welcomes the conclusions and recommendations proposed
by the report. It regards them as an important step towards implementing
the recommendations contained in its Opinion No. 1 (2001) on standards
concerning the independence of the judiciary and the irremovability of
judges, which the CCJE wishes to affirm, concerning:

(a) the appointment process for judges on international courts, in parti-
cular paragraph 56 of that Opinion stating:

«The CCJE agreed that the importance for national legal systems and
judges of the obligations resulting from international treaties such as the
European Convention on Human Rights and also the European Union
treaties makes it vital that the appointment and re-appointment of judges to
the courts interpreting such treaties should command the same confidence
and respect the same principles as national legal systems. The CCJE further
considered that involvement by the independent authority referred in the
paragraphs 37 and 45 should be encouraged in relation to appointment
and re-appointment to international courts. The Council of Europe and its
institutions are in short founded on belief in common values superior to those
of any single member State, and that belief has already achieved significant
practical effect. It would undermine those values and the progress that has
been made to develop and apply them, if their application was not insisted
upon at the international level».

Paragraphs 37 and 45 advocate the intervention of an independent
authority with substantial judicial representation in relation to all judicial
appointments.

(b) the tenure of office, in particular paragraphs 57 and 52 stating:

«It is a fundamental tenet of judicial independence that tenure is
guaranteed until a mandatory retirement age or the expiry of a fixed term of
office».

«The CCJE considered that where, exceptionally, a full-time judicial
appointment is for a limited period, it should not be renewable unless
procedures exist ensuring that:

i. the judge, if he or she wishes, is considered for re-appointment by the
appointing body and
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ii. the decision regarding re-appointment is made entirely objectively
and on merit and without taking into account political
considerations».

3. The objective criteria for appointment as a judge to the European Court
of Human Rights are fixed in Article 21 of the Convention for the Protection
of Human Rights and Fundamental Freedoms, whci states:

«The judges shall be of high moral character and must either possess
the qualifications required for appointment to high judicial office or be
jurisconsults of recognized competence».

4. The CCJE which consists of national judges from the 45 members States
of the Council of Europe, emphasises the fundamental importance which it
attaches to the appointment to the European Court of Human Rights of
judges who not only meet such criteria but are the best candidates available
for such appointment. The integrity and reputation of the Court, and so also
of the Convention, depends upon this.
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1. KPEC Ha 4-my 3aciganni B M. CtpacOypsi 24—28 sucronaga 2003 poky
B3sJla JI0 yBaru 3BiT MiKHApOJIHOTO IEHTPY IOPUIUIHOTO 3aXWUCTy IPaB
monuan (Interights), npuithstuii y tpasui 2003 poky, «IIpaBo i mpakTrka
IIpU3HAUYeHb /10 E€BPOIEHCHKOTo CyAy 3 IPaB JIOANHU.

2. KPEC miarpuMye BUCHOBKH Ta pEKOMEH/IAITi1, 3alIPOIIOHOBAHI B IIbOMY
3BIiTi Ta PO3IJISIJIAE iX IK BAKJIUBUN KPOK /IO BIPOBAKEHHST PEKOMEH AT
Bucnosky KPEC Ne 1 (2001) «IIpo ctanmapTu HezameKHOCTI CyZI0BOI BTN
Ta He3MIHIOBAHOCTI CyAiB>, siki KPEC Gajkae miaATBepANTH CTOCOBHO:

(a) porlecy mpuU3HAYEHHS CY/UIB /10 MiXKHAPOAHUX CY/iB, 30KpeMa
MYyHKT 56 116010 BUCHOBKY:

«KPEC miaTBepana, 1mo /s HAIIOHATBHUX MPABOBUX CHUCTEM 1 Cy/I-
JiB 3000B's13aHHs, SKI BUILIMBAIOTH 3 MIKHAPOAHUX JOTOBOPIB, TAKUX K
€Bporieiicbka KOHBEHITIS 3 TTPaB JIOJIUHU, & TaKOK JOTOBOPIB €Bporieii-
cororo  Corozy, € BakauBumu. 1[I 3000B’s3aHHS BUMAratooTh, 06
NIpU3HAYEHHS i TTOBTOPHE MPU3HAUEeHHS CY/JIiB y Cy/ax, 10 3aliMaloThCs
MIPaBOBUM TJYMAaYeHHIM TaKUX JJOTOBOPIB, IPYHTYBAJIOCS Ha IOBipi 1 moBasi
JI0 TPUHIIMIIB, fAKI TaKOXK 3aCTOCOBYIOTHLCS B HAI[IOHAJIBHUX IPABOBUX
cucremax. KPEC takox BBaXkae, 1110 yyacTh He3aJeKHOTO OPTaHy, PO SKUi
iizeTbes B myHKTax 37 145, MoBUHHA 3a0€31euyBaTHCS SK 1010 IPU3HAYEHHS,
Tak 1 10/I0 TOBTOPHOTO MPU3HAYEHHST Ha MTOCa/IN B MixKHAPOHI cyan. Pana
CBponu Ta ii iHCTUTYLIl IPYHTYIOTbCS Ha Bipl y CIiJbHI LIHHOCTI, gKi 3a
CBOIM 3HAYEHHSIM € BUMINMH, Hi’K ITIHHOCTI OKpeMOi fep:kaBu-uneHa. 11 Bipa
BKe CIIpaBUJa 3HAUHUH NPaKTUYHUN BIJIMB. Bipa B 1iHHOCTI Ta mporpec,
JNOCATHYTHIT y IXHIN peasizalii, MOKYTb OyTH IIiJ 3arpo30lo, SKIIO IXHE
3aCTOCYBaHHS HE BUMAraTUMETbCS HA MiXKHAPOJAHOMY PiBHi».

[Iyukt 37 i 45 nepenbadyaioTh 3alydeHHS HE3aJeKHOTO OpraHy i3
CYTTEBUM CY/IiIBCBKUM TIPEJACTABHUIITBOM [I0 TPOIECY TPU3HAYEHHS BCiX
CyJLiB;

(6) CTPOKY IIOBHOBAKEHD, 30KPEMA, K 3a3Ha4eHO B IIyHKTax 57 i 52:

«OCHOBOTIOIOKHWI TPUHIIATI HE3AJIEXKHOCTI CY/IiB MOJISITAE B TOMY, 110
CTPOK IXHIX TOBHOBAa)KEHb TAPAHTYETHCS JI0 BCTAHOBJIEHOTO TIEHCIHHOTO BiKY
a6o 710 cruBY (hiKCOBAHOTO CTPOKY MepeOyBaHHS Ha MTOCAi».

«KP€C BBaxkae, 1110 y BUHATKOBUX BUIAJAKAX, KOJU CYJJIi NPAIIOIOTh
3a IITATOM Ta TPU3HAYAIOTHCA Ha OOMEKEHUH CTPOK, 1€l CTPOK He

HOBWHEH OYyTH TOHOBJIIOBaHUM, ab0 MalOTh iCHYBaTH NPOIEAYyPH, AKi
3a6€e31e4yIoTh:

i) sKIo cyist Gaskae, BiH Y BOHA MOKYTh PO3TJISIIATHCS SIK KaHIUIATH
Ha HOBUIA CTPOK OPTaHOM 3 TIPU3HAYCHHS;

224

BuicHoBok Ne 5 (2003)

ii) pilieHHs PO MOBTOPHE IPU3HAYEHHS Ma€ HPUHMATHCS 00 €KTUBHO
i Ha migcraBi mpodeciiHUX AOCATHEHb, 0e3 BIVIMBY OJITHUHIIX
MIpKyBaHb».

3. OG’exTuBHI KpuTepil MPU3HAYEHHS CY/UIIB 10 €BPOIENHCHKOTO CyIy
3 TIpaB JIOAWHM 3aKpinzieHo y crarti 21 €pponelicbkoi KOHBEHIIT 3 TTpaB
moauny, gka nependavac: «Cyaai HOBUHHI MaTH BHCOKI MOPaJIbHI SIKOCTI,
a TakoK MaTH KBasidikallilo, HeoOXiZHY /sl NMPHU3HAYCHHS Ha BUCOKY
CYZUIIBCBKY TIOCAJTy, 4 Oy TH IOPUCTAMU 3 BUBHAHUM PiBHEM KOMITETEHTHOCTI».

4. KPEC, sika cKIafla€Thes 3 HAIIOHATIBHUX CY/ULIB i3 45 iep:kaB-usieHiB
Pamn €sporm, migkpecsoe hyHAaMEHTATbHY BaXKIUBICTh, KOTPY BOHA HA/IA€
MPU3HAYEHHIO CY/UIIB 10 €BPOTIEHCHKOTO CY/Iy 3 IIPaB JIIOIMHU, 00 11i CyIi
He TIIBKU BIiAMOBIZIa/iM 3a3HAYCHUM KPUTEPIisSM, a i OyJau HalKpammMu
KaHIuaTaMu [ ipusnadenns. PermyTaiis it asropuret Cyny tTa KonBentrii
TaKO’K 3aJI€KaTh BiJl IIbOTO.
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INTRODUCTION

1. Over the years, management of proceedings by the courts in Europe
has been evolving towards fuller consideration of the interests of court
users. Practitioners have directed attention to ways of meeting the public’s
expectations that all who seek justice should not only have readier access
to the courts but also benefit from enhanced effectiveness of the procedures
applied and more reliable guarantees that rulings delivered will be enforced.

2. The essential instrument of this evolution is the European Conven-
tion on Human Rights (ECHR), the case-law of the European Court of
Human Rights (the Court) being consulted in order to interpret and apply
its provisions.

3. Article 6 of the ECHR in particular has generated a fund of
procedural law common to the different European states and brought into
being general principles which, above and beyond the wealth and diversity
of the national systems, are intended to secure the right of access to a court,
the right to obtain a decision within a reasonable time at the end of a fair and
equitable procedure, and the right to obtain enforcement of any judgment
delivered.

4.  The right to a fair trial is tending to become a true substantive right
for the citizens of Europe, one whose enforcement is ensured by the Court
and subsequently the domestic courts, for example by compensating litigants
whose cases are not tried within a reasonable time.

5. For a number of years the Council of Europe has shown a constant
concern to improve the public’s access to justice, as reflected in its various
Resolutions and Recommendations on legal aid, the simplification of
procedures, reducing the costs of proceedings, the use of new technologies,
reducing the courts’ workload and alternative means of settling disputes.

6. The Court itself ensures that governments abide by the provisions
of Article 6 of the ECHR, for example by reminding them, that any person
wishing to bring legal proceedings must have access to a court, and that
no state interference with this prerogative, whether in fact or in law, is
permissible.

7. The Consultative Council of European Judges (CCJE) has given
thought to how judges might participate in this effort to guarantee access to
rapid and effective settlement of disputes.

8. It recalls that the 1st European Conference of Judges on «Early
settlement of disputes and the role of judges», held at the Council of Europe on
24 and 25 November 2003, revealed that no matter how interesting and useful
alternative measures such as mediation or conciliation may be, confidence in
the judicial institution remains an essential feature of democratic societies.
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9. Itis therefore important that, when dealing with the justice system,
citizens should know that they are dealing with an efficient institution.

10. 1In this context, this Opinion revolves around (A) the question of
access to justice (B) the quality of the justice system and its assessment,
quantitative statistical data, monitoring procedures (C) the courts’ workload
and case management and (D) alternative dispute resolution with the
emphasis on the judge’s role in the implementation of the principles laid
down in the ECHR and the case-law of the Court.

A. Access to justice

11. Public access to justice presupposes delivery of suitable information
on the functioning of the judicial system.

12. The CCJE considers that all moves to provide the public with such
information are to be encouraged.

13. The public should in particular be made aware of the nature of
proceedings which may be brought, their possible duration, their cost and the
risks involved in case of wrongful use of legal channels. Information should
also be provided concerning alternative means of settling disputes which may
be offered to parties.

14. This general information to the public can be supplemented by more
precise information concerning in particular some of the landmark decisions
delivered by the courts and how long it takes for cases to be dealt with in the
various courts.

15. Information on the functioning of the judicial system can originate
from various sources, such as the Justice Department (publication of
information booklets, websites, etc.), the welfare services and the public legal
advice services organised by lawyers’ associations as well as other sources.

16. The courts themselves should participate in disseminating the
information, particularly when they have public relations services. Amongst
the relevant ways of disseminating information are the Internet sites run by
certain courts.

17. The CCJE recommends the development of education programmes
including a description of the judicial system and offering visits to courts. It
also perceives a need to publish citizens’ guides enabling potential litigants
to gain a better grasp of the functioning of the judicial institutions, while
also informing them of their procedural rights before the courts. Lastly, it
recommends the general use of computer technology in order to provide
members of the public with the same type of information on the functioning
of the courts, the means of access to justice, the principal decisions delivered,
and the statistical results of the courts.
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18. The CCJE positively encourages the adoption of a simplified and
standardised format for the legal documents needed to initiate and proceed
with court actions. The recommended simplification is particularly advisable
for minor litigation, for disputes involving consumers, and for cases in
which the determination of the points of law and of fact raises virtually
no difficulties (settlement of debts). It further recommends developing
the technology whereby litigants may obtain, via computer facilities, the
necessary documents for bringing an action before a court and either they or
their representatives may be put directly in touch with the courts.

19. The CCJE also recommends that litigants be fully informed, by
lawyers and courts or tribunals, even before proceedings are instituted, as to
the nature and the amount of the costs they will have to bear, and that they
be given an indication of the foreseeable duration of the proceedings up to the
judgment.

20. In its Opinion No. 2 (2001), paragraph 9, the CCJE identified the
importance of adequate funding to the operation of any judicial system.
The question arises how far litigants, or others before court, can or should
be expected to contribute to such funding through court fees. The CCJE
considers that the judicial system should not obstruct access to justice
through excessive costs. An efficient system of justice is of benefit to the
public at large, not merely to those who also happen to become involved in
litigation. The rule of law is demonstrated and established by the courts’
efficient operation and judgments; and this enables the public at large to
regulate and conduct its affairs securely and with confidence.

21.  Alegalaid system should be organised by the State to enable everyone
to enjoy access to justice. Such aid should cover not only court costs but also
legal advice as to the wisdom or the necessity of bringing an action. It should
not be reserved for the neediest persons but should also be available, at least
in part, to those whose average income does not enable them to bear the cost
of an action unaided.

22. This system of partial legal aid allows the number of beneficiaries
to be increased while preserving a certain balance between the authorities’
obligation to facilitate access to justice, and individual responsibility. The
CCJE considers that a judge or another authority acting judicially, should
be able to take part in decisions concerning the grant of aid. If the authority
required to rule on an application for legal aid is obliged to refuse it where
the contemplated action appears manifestly inadmissible or ill-founded, it is
indispensable, should action be brought by a litigant who has been refused
aid, that the judge involved in the relevant decision should refrain from trying
the case, for the sake of compliance with the duty of objective impartiality
according to Article 6 of the ECHR.
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23. The CCJE considers that legal aid should be financed by a public
authority and covered by a special budget so that the corresponding expenses
are not charged to the operating budget of the courts.

24. The provision of legal assistance to the parties is an important
component of access to justice for litigants.

25. The CCJE notes, that in certain States, the intervention of a lawyer
during the proceedings is not necessary. Other States draw distinctions
according to the magnitude of the financial interests and the type of dispute
or proceedings. The right for a litigant to plead his or her case before a court
either personally or through the representative of his or her choice appears
particularly suited to simplified proceedings, litigation of minor financial
importance, and cases involving consumers.

26. Nonetheless, even in cases where there is no need to engage a lawyer
at the outset, the CCJE considers that there should be provision enabling the
judge, as an exceptional measure, to order the intervention of counsel if the
case presents particular problems or if there is a major risk that the rights of
the defence will be infringed. In that event, representation by a lawyer should
have the support of an effective legal aid system.

27. Resolution (78) 8! states in paragraph 1 of the appendix that «<no one
should be prevented by economic obstacles from pursuing or defending his
rights (...)».

28. One must nonetheless guard against having the remuneration of
lawyers and court officers fixed in such a way as to encourage needless procedural
steps. Provision must also be made, pursuant to Recommendation No. R (84) 52
(principle 2-1 in the appendix), for sanctioning abuse of court procedure.

29. Legal aid is not the sole means of assisting access to justice. Other
methods which can be used for this purpose include for instance an insurance
for court costs, covering a party’s own court costs and /or any sum payable to
the other party where the case is lost.

30. The CCJE does not intend to discuss in detail, in this Opinion, a
number of other arrangements for access to justice, including the conditional
fees arrangement or the fixed expenses arrangement.

B. QUALITY OF THE JUSTICE SYSTEM AND ITS ASSESSMENT,;
QUANTITATIVE STATISTICAL DATA; MONITORING PROCEDURES

31. The provision of justice involves not only the work of judges and
other legal professionals; it encompasses a number of activities performed

I Resolution (78) 8 on legal aid and advice.
2 Recommendation No. R (84) 5 of the Committee of Ministers to member States on the
principles of civil procedure designed to improve the functioning of justice.
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within judicial institutions by governmental agents and private citizens; its
operation heavily relies on judicial infra-structures (buildings, equipment,
support staff, etc). Therefore, quality of the justice system depends both on
the quality of infra-structures, which may be measured with criteria similar
to those employed for other public services, and on the ability of legal
professionals (judges, but also lawyers, prosecutors and clerks); even today it
is possible to measure the work of such professionals against the benchmarks
of law and of judicial or professional practice and deontology.

32. However, since the growing demand for justice in most countries
are faced with limitations of the budget for the justice system, theory and
practice suggest the possibility to assess the quality of judicial activity, with
reference also to social and economic efficiency, through criteria that are
sometimes similar to those employed for other public services.

33. The CCJE notes that a number of problems arise when applying
to justice assessment criteria that do not take into account its specificities.
Although similar considerations may apply to the activities of other legal
professionals, the CCJE discussed the implications of such an approach to
judicial activity.

34. The CCJE strongly emphasises, first of all, that the evaluation of
«quality» of the justice system, i.e. of the performance of the court system
as a whole or of each individual court or local group of courts, should not
be confused with the evaluation of the professional ability of every single
judge. Professional evaluation of judges, especially when aiming at decisions
influencing their status or career, is a task that has other purposes and
should be performed on the basis of objective criteria with all guarantees
for judicial independence (see Opinion No. 1 (2001) of the CCJE, especially
paragraph 45).

35. The practice of some countries shows an overlap which the CCJE
deems inappropriate, between quality assessment of justice and professional
evaluation of a judge. This overlap is reflected in the way in which statistics
are collected. In some countries statistics are kept for each individual judge,
in the others the figures are for each court. All are likely to keep records of
the number of cases dealt with, but the former system attaches that figure
to individuals. Systems which assess judges statistically typically include a
figure for the percentage of successful appeals.

36. Some countries consider the percentage of the decisions reversed
on appeal as an indicator. An objective evaluation of the quality of judicial
decisions may be one of the elements relevant for the professional assessment
of a single judge, (but even in this context one should take into account
the principle of judicial internal independence and the fact that reversal of
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decisions must be accepted as a normal outcome of appeal procedures, without
any fault on the part of the first judge). However, the use of reversal rates as
the only or even necessarily an important indicator to assess the quality of
the judicial activity seems inappropriate to the CCJE. Among several aspects
that could be discussed with reference to this problem, the CCJE underlines
that it is a feature of the justice system based on «procedures», that the
quality of the outcome of a single case depends heavily on the quality of the
previous procedural steps (initiated by the police, public prosecution, private
lawyers or parties), so that evaluation of judicial performance is impossible
without evaluation of each single procedural context.

37. The same considerations apply to other systems in which some
assessment, through systems different from the observation of the reversal
rate, is possible as to an individual decision taken by judges.

38. In some countries, assessment of quality of justice is done through
collection of indicators measuring the performance of the court: how long
it takes to deal with cases, how great the backlog is, how large the support
staff is, the quantity and quality of infra-structures (with special reference to
buildings and information technology), etc.

39. This approach is in principle acceptable, as it tends to evaluate
«performance» of justice in a wider sense. However, the better approach, in
the opinion of the CCJE, would be to evaluate justice inits even wider context,
i.e. in the interactions of justice with other variables (judges and lawyers,
justice and police, case law and legislation, etc.), as most malfunctions of the
justice system derive from lack of coordination between several actors. The
CCJE considers that it is also crucial to underline the interaction between the
quality of justice and the presence of adequate infra-structures and support
personnel.

40. Even if modern information technology allows very sophisticated
data to be collected, the difficulty remains as to what variables should be
measured and how and by whom the results should be interpreted.

41. Asto data to be collected, no generally accepted criteria exist at this
moment. This is due to the fact that administration of justice differs greatly
from the purely administrative tasks that are typical of other public services,
where measurement through indicators has developed and may be effective.
For example, the fact that one court takes longer on average than another to
deal with a case or has a greater backlog of cases may or may not mean that
this court is less efficient.

42. Whatever may be the developments in this field, the CCJE considers
that «quality» of justice should not be understood as a synonym for mere
«productivity» of the judicial system; a qualitative approach should address
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rather the ability of the system to match the demand of justice in conformity
with the general goals of the legal system, of which speed of procedures is
only one element.

43. The CCJE recommends that, as it is impossible at the moment to rely
upon widely accepted criteria, quality indicators should at least be chosen
by wide consensus among legal professionals, it being advisable that the
independent body for the self-governing of the judiciary play a central role
in the choice and the collection of «quality» data, in the design of the data
collection procedure, in the evaluation of results, in its dissemination as feed-
back to the individual actors on a confidential basis, as well as to the general
public; such involvement may reconcile the need for a quality evaluation to
be carried out with the need for indicators and evaluators to be respectful of
judicial independence.

44. Usually statistical data are collected by courts and sent to a central
authority that may be the Supreme Court, the High Council for the Judiciary,
the Ministry of Justice or the National Court Administration. In daily data
collection court registrars may play an important role. In some cases private
agencies have participated in the identification of quality indicators and in
the design of a quality control system.

45. The publication of statistical data concerning pending and past cases
in each court, available in some States, is a further step towards transparency
of the situation of workloads. Appropriate forms should be studied for the
release of even reserved information to researchers and to the judiciary, in
order to allow improvements of the system.

46. The centralised authority that gathers the data only sometimes
performs a constant monitoring process. This monitoring does not always
have, however, a direct and immediate impact on the organisation of the
courts or allocation of human and material resources.

47. The CCJE believes that it is in the interest of the judiciary that
data collection and monitoring be performed on a regular basis, and that
appropriate procedures allow a ready adjustment of the organisation of
courts to changes in the caseloads®. In order to reconcile the realisation of
this need with the guarantees of independence of the judiciary (namely, with
the principle of irremovability of the judge and the prohibition of removal
of cases from a judge), it seems advisable to the CCJE that the authority
competent for data collection and monitoring should be the independent
body mentioned in paragraphs 37 and 45 of its Opinion No. 1 (2001); if
another body is competent for data collection and monitoring, the states
should assure that such activities remain within the public sphere in order

3 See part C, letter b.
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to preserve the relevant policy interests linked with the data treatment
concerning justice; the independent body should however have power to
take measures necessary to adjust the court organisation to the change in
caseloads.

48. Smooth co-operation should take place among all actors as to
interpretation and dissemination of data.

C. CASELOAD AND CASE MANAGEMENT

49. This section covers measures that may reduce the workload of
courts as well as measures to assist the handling of cases coming to court. The
CCJE takes these subjects together? because both are of importance to the
performance by courts of their duty to provide a fair trial within a reasonable
time and there is a certain overlap.

I. GENERAL

50. Measures reducing the workload of courts included measures
which have that object alone and measures that have an independent value.
Recommendation No. R (86) 12 identifies measures applying to varying
extents to criminal and civil courts®. Recommendations No. R (87) 18¢ and
No. R (95) 127 deal specifically with criminal cases. As examples, measures

4 The issues of caseload and case management were dealt with within the framework of
the 1st European Conference of Judges (see paragraph 8 above).

5 Recommendation No. R (86) 12 of the Committee of Ministers to the member States
concerning measures to prevent and reduce the excessive work-load in the courts. It
covers:

(a) conciliation (or, to use the more current term, «mediation») procedures, including
lawyers’ duty to promote conciliation;

(b) other extra-judicial dispute resolution procedures, including arbitration (and,
although not expressly mentioned, ombudsmen);

(c) the judge’s role to promote a friendly settlement;

(d) the removal from judges of non-judicial tasks;

(e) trial at first instance by single judges (as opposed to panels);

(f) reviewing the competence of courts, to ensure a balanced distribution of workload,;

(g) evaluating the impact of legal (expenses) insurance, to see whether it encourages the
filing of ill-founded claims.

Recommendation No. R (94) 12 of the Committee of Ministers to the member States
reminded states that their duty to provide proper working conditions for judges
included <«taking appropriate steps to assign non-judicial tasks to other persons» in
conformity with the earlier Recommendation.

6 Recommendation No. R (87) 18 of the Committee of Ministers to the member States
concerning the simplification of criminal justice.

7 The Recommendation No. R (95) 12 of the Committee of Ministers to the member
States on the management of criminal justice contains a variety of recommendations to
address the increase in the number of complexity of cases, unwarranted delays,
budgetary constraints and increased expectations from public and staff, under the
headings of (I) Setting of objectives, (IT) Management of workload, (ITT) Management
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such as the removal of non-judicial tasks or ensuring a balanced workload
aim directly at ensuring an appropriate workload. Consensual settlement
(whether by the parties alone or through mediation®) has an independent
worth, reflecting the values of freedom of choice and agreement, compared
with a court-imposed solution. Decriminalisation of minor offences may take
place to reduce workload, or it may reflect a conclusion that it is preferable
that certain types of offenders (e.g. youths) should be dealt with outside the
formal criminal justice system. Clarity about motives may assist to identify
the merits of particular proposals.

51. The CCJE starts with miscellaneous topics where the criminal and
civil positions can be taken together or compared.

(a) Court administration

52. The CCJE has identified two basic models of court management?. In
one, the judges play little or no direct role in the management of the courts.
They can devote more of their time to judging, rather than take up time on
non-judicial tasks for which they may not be suited by training or inclination.
Although the courts could not run properly without the judges at least being
consulted about administrative matters, decisions about managing budgets,
employing staff and court buildings and facilities are in the hands of the
administrators. Since, whatever system is employed, the money to run it must
come from central government, this system helps to keep judges separate from
the political pressures that follow from having to meet performance targets.

53. A disadvantage is that it is judges who must deliver the primary
objective of the court system, the efficient and just disposal of cases, but in
this model, they have little control over the environment in which they are
trying to meet this objective.

54. In the second basic system, the senior judge in a court effectively
manages it as well. He or she will have at least some discretion over the
spending of the budget, the hiring and firing of staff and the court building
and its contents. The advantages and disadvantages are a mirror image of the
first: judges are taken away from their primary role and made to undertake
tasks for which their background may not have prepared them. They are more
likely to find themselves in dispute with public authority. On the other hand,
they have real control over the means of delivering justice in their courts and
have a greater influence over policy in allocating resources.

of infrastructure, (IV) Management of human resources and (V) Management of
information and communication.

8 See section D of this Opinion.

9 Cfits OpinionNo.2(2001) on the Fundingand Management of Courts, paragraphs 12—13.
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55. Many countries have systems which fall somewhere between the two
extremes. What can be said to be recognised as being increasingly important
is that judges should be consulted and have the opportunity to have a say in
basic decisions about the shape of modern justice and the priorities involved.
The CCJE underlines the need for this.

(b) Fluctuation in workloads

56. The workload of particular courts will increase or decrease over
time. Demographic changes and, in the criminal sphere, changes in criminal
patterns will drive this. These may be temporary. For example, a court near a
border may have a dramatic increase in cases concerning illegal immigration
or a court near an airport an increase in cases concerning drug importation.

57. In some jurisdictions, judges and/or cases may be transferred
relatively easily between courts, at least on a temporary basis. The CCJE
regards such flexibility as generally desirable, provided that the independence
of the individual judges is respected and, in the case of transfer of a judge, the
judge consents. It recognises of course that it must be exercised with due
regard for practical problems of access to justice. Those involved in cases and
the public generally are entitled to expect that cases will normally be handled
on a relatively local and convenient basis.

58. In other jurisdictions, the judge assigned is fixed from the outset,
transfers of judges require their consent and transfers of cases are possible, if
at all, only with the consent of the parties. There may however be mechanisms
within any court, whereby, e.g., an elected praesidium of judges may decide
to transfer cases from an overloaded judge to another judge within the same
court.

59. If there are permanent changes in workload, corresponding changes
in court size will be needed, especially in the latter category of jurisdictions.
Purely economic considerations (pointing towards closure of a local court)
may here clash with the parties’ and public’s entitlement to relatively local
and accessible justice. The CCJE encourages countries to study and develop
appropriate criteria to enable these considerations to be taken into account
and balanced, ensuring that, while adopting to the evolution of the workload,
the changes to the courts’ methods are not conceived as a way of harming the
independence of judges.

60. Nevertheless, the CCJE refers to its Opinion No. 2 (2001), in
particular paragraphs 4 and 5, dealing with adequate resources. The possibility
to transfer judges or files from one court to other court should not encourage
to accept structural lack of resources. Such flexibility cannot substitute a
sufficient number of judges, which is necessary to meet the workload, which
normally is to be expected.
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(c) Use of a single judge

61. In criminal cases, Recommendation No. R (87) 18, paragraph D.2
states that a single judge should be used «wherever the seriousness of the
offence allows». But, in serious cases involving the liberty of the subject,
the collegiality of fact-finding provided by a panel of three or more judges,
whether lay or professional, is an important safeguard against decisions
influenced by one person’s prejudices or idiosyncratic views. In practice, less
serious cases are usually decided by one judge and more serious cases by a
panel, although the dividing line differs considerably between countries.

62. In civil cases, the general practice in common law countries is that
first instance judges (being experienced practitioners appointed relatively
late in their professional career) sit singly. In other jurisdictions having
a career judiciary (and in countries such as France, where tribunaux de
commerce consist of laymen), panels are still used at first instance, although
there seems to be a trend towards greater use of single judges.

63. The use of panels can compensate for lack of experience on the part of
individual members. It assists to ensure consistency of quality and to impart
experience to younger judges. It may be difficult to abandon this system
where a young judge or lay person would otherwise be the sole member of a
first instance tribunal.

64. The CCJE considers that countries should encourage training and
career development to make the use of single judges easier to hear first instance
cases, wherever this can be achieved commensurately with the experience
and capabilities of the judges available and the nature of the proceedings in
question.

(d) Judges’ assistance

65. The CCJE noted in its Opinion No. 2 (2001) that in numerous
countries the judges have insufficient means at their disposal. However, the
CCJE points out the need that a genuine reduction of inappropriate tasks
performed by judges can only take place by providing judges with assistants,
with substantial qualifications in the legal field («clerks» or «referendars»),
to whom the judge may delegate, under the same judge’s supervision and
responsibility, the performance of specific activities such as research of
legislation and case-law, drafting of easy or standardised documents, and
liaising with lawyers and /or the public.

(e) Extra-judicial activity
66. The CCJE endorses the view that the non-judicial activities listed

in the Appendix to Recommendation No. R (86) 12 should not normally
be assigned to the judges. But there are other activities that may distract
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or detract from the performance of judicial duties, including activities in
relation to court administration, where adequate assistance is not provided
or funded (see point (a) above) and activity as private arbitrators, which is in
most countries anyway inadmissible.

67. Criticism is often also levelled at time spent by judges working on
commissions and similar bodies. There is a point of view that «a judge should
be judging» and other activity is a waste of a valuable resource.

68. The CCJE does not consider that too much should be made of this
point. If the commission is examining an aspect relevant to judicial work
and the judge can add value to the work of that body, the time spent in such
work cannot be regarded as wasted. Further, a judge will be a better judge for
having the broader view that can be gained by working with professionals
from other disciplines and on subjects that are related to but fall outside his
normal work.

69. On the other hand, there are risks in judges becoming involved in
enquiries established for political reasons, involving judgments on non-legal
matters which may lie outside their direct experience. Judges should consider
carefully whether it is sensible for them to lend their skills and reputations to
enquiries of this nature!’.

(f) Legal representation and the funding of legal costs

70. In criminal cases, it is right that legal aid or free legal representation
should be available without evaluation of the merits of the defendant’s
position. The problem seems to lie in the great differences between the nature
and seriousness of the cases for which such aid or representation is made
available in different countries. But in civil cases there is concern that methods
of funding litigation may encourage ill-founded or excessive litigation, and
this is not confined to legal expenses insurance!!. In any legal system, there
is a tendency for work to gravitate to areas where fees are available. Suitable
control systems need to be introduced for evaluating the merits of claims in
advance and eliminating from eligibility for legal aid claims where the merits
and/or sum in issue do not appear to justify the likely expense!2.

10 The CCJE refers to its Opinion No. 3 (2002), where it considered judicial ethics.

1 Concerning the last, see paragraph 26 above.

12 A similar problem arises in respect of agreements (now permitted in the United
Kingdom) for conditional fees — that is agreements whereby lawyers’ fees are not to be
paid by the claimant instructing the lawyer unless the claim succeeds, but are then
payable by the losing defendant together with an uplift of up to 100 % which goes to the
benefit of the winning claimant’s lawyers. Such agreements can be used by an
impecunious claimant to vex defendants and force them to settle, since (i) the claimant
and his lawyers have no incentive to agree a reasonable fee — on the contrary; and (ii)
unless the claimant takes out legal expenses insurance, the defendant if he wins is
unlikely to recover any costs from the losing claimant. The English courts have recently
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II. CRIMINAL COURTS

71. The CCJE turns next to subjects of specifically criminal relevance:
It is at the outset important to remember two obvious but fundamental
differences between criminal and civil proceedings:

(i) Civil proceedings almost always involve two private parties. The
public has a general interest in the proper disposal of civil litigation
but it has no interest in the outcome of a particular case. In criminal
proceedings, the public has a real interest in the proper disposal of each
case.

(ii) Procedural delay orirregularity can besanctioned in civil proceedings
by orders for costs or, as a last resort, striking the action out. In criminal
proceedings, the prosecution may be sanctioned in monetary terms!s or
in an extreme situation by dismissing the prosecution. It is much more
difficult to sanction a defendant for delay or irregularity, although in
some countries a defence lawyer may be ordered to pay wasted costs.
The defendant himself usually lacks means to meet costs orders. And
the ultimate sanction of dismissal of his case is not available. The court
cannot say that he has forfeited his right to a trial because he has not
complied with some procedural requirement.

72. Against this background, the CCJE examines certain specific
problems.

(a) Discretionary prosecution

73. Recommendation No. R (87) 18 endorses the principle of discretiona-
ry prosecution «wherever historical development and the constitution of
member states allow», and states that, «otherwise, measures having the same
purpose should be devised». In the latter countries, the duties of independent
public prosecutors (ministére public) may require cases to be brought before
a court, and, if anyone has the power to suspend prosecution, it may only be a
judge.

74. The Recommendation states that any decision not to prosecute
should be «founded in law» (paragraph 1.2), «exercised on some general
basis, such as the public interest> (paragraph I1.4) and only take place «if
the prosecuting authority has adequate evidence of guilt» (paragraph 1.2).
The CCJE interprets the third condition as meaning no more than that,
unless the prosecuting authority has adequate evidence of guilt, the question
of discretionary prosecution cannot sensibly arise. But, where adequate

taken firmer control to limit the fees that can be agreed under such agreements and the
conditions on which they can be made.

13 One should consider if this is compatible with the public nature of the Prosecutor's
Office in many countries.
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evidence has not (yet) been obtained, the CCJE considers that it should be
open to an investigating authority to decide that the seriousness and other
circumstances of the offence, of the suspected offender and of the victim do
not justify further efforts to obtain further evidence.

75. The Recommendation further states that a decision not to pursue,
or to discontinue, criminal proceedings may be accompanied by a warning or
admonition or be made subject to compliance with conditions (requiring in
this latter case the alleged offender’s consent); that it should not be treated as
a conviction or affect the offender’s record, unless he has admitted the offence;
and that it should leave unaffected the victim’s right to seek reparation. In
practice, the majority of (but very far from all) countries have some degree of
discretion. One distinction is between those systems where cases may only be
discontinued with conditions such as compensation to the victim and those
where there exists a discretion to discontinue proceedings where it is deemed
not to be in the public interest to continue them.

76. Three basic structures presently appear in Europe.

(i) The prosecuting authority has neither the power to drop a case nor to
impose conditions/sanctions upon an offender if the evidence justifies
prosecution. It merely has the function of preparing a case for court.

(ii) The prosecuting authority has the power to decide whether or not
to prosecute (i.e. to drop a case completely) even though there is
sufficient evidence to prosecute.

(iii) The prosecuting authority has both the power to decide whether
or not to prosecute and also the possibility of dropping the case with
conditions or a fine imposed on the offender with his consent as an
alternative to the case going to court. Within this broad category,
there are considerable differences as to the prosecutorial power. In
some countries a full range of conditions including counseling and
community service may be imposed. In others, the only condition is
payment of a sum of money.

77. The CCJE encourages further studies in individual states which do
not presently have any system of or equivalent to discretionary prosecution
so as to give effect to Recommendation No. R (87) 18. The CCJE is of the
opinion that each state should consider the role that courts could have in
verifying the procedure carried out, especially when the victim disputes the
decision to drop a case taken by the prosecuting authority.

(b) Simplified procedures

78. All member states appear to have some forms of simplified
procedure, e.g. for administrative breaches and less serious crime, although
the nature and extent of such procedures vary greatly. The impact of
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articles 5 and 6 of the ECHR must be considered when introducing and
providing for such procedures always allowing for the possibility of an
appeal before the judge.

(¢) Guilty pleas and plea bargaining

79. Recommendation No. R (87) 18 recommends this in principle. Its
terms contemplate an early plea of guilty entered in court at an early stage
of the proceedings, which is the common law model. However, few countries
have a formal system of this nature. It — and more particularly what may
go with it, plea bargaining and a reduced sentence for a plea of guilty —
are anathema to many non-common law systems. However, a number of
countries have a system of attenuated proceedings where guilt is admitted.
This functions in a similar way to a formal plea to the extent of allowing less
evidence to be called and the case to proceed more swiftly.

80. The CCJE identifies, in any formal system for pleading guilty,
advantages (perceived by common law systems) and possible dangers, as
follows:

(i) Guilty pleas

81. If a defendant can be invited and is able to give a formal indication
before a judge that he admits his guilt at an early stage in proceedings, a great
deal of time and money will be saved. If this takes place in a formal setting,
safeguards for a defendant can be built in. A confession made to the police may
have been improperly obtained. A guilty plea is an acknowledgement that it
was not. Lawyers must however have a professional obligation to confirm with
the defendant that he really admits the necessary legal elements of the offence.

(ii) Plea bargaining

82. This encompasses two different things: charge bargaining and
sentence bargaining.

83. Charge bargaining involves an agreement with the prosecution,
whether formal or informal, that the prosecution will not proceed with one
or more charges if the defendant admits others (e.g. involving a less serious
offence). Such a procedure will not normally involve the judge at all, although
there may be provision for judicial approval to be required. The argument
in favour is that, if a defendant is willing to admit nine out of ten alleged
burglaries, it cannot be in the interests of efficient justice that there should
always have be a full trial of the tenth charge simply because there is enough
evidence to go to trial on it.

84. Sentence bargaining also occurs in a number of countries. But the
common law has recognised that there are great dangers in allowing this to
involve the judge. The danger is that a defendant may fell under pressure to
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plead guilty to an offence which he does not really admit in order to get a
more lenient sentence from the judge who will be sentencing him.

(iii) Sentence discount

85. This is a different concept, which does not depend upon any bargain
with anyone, whether prosecution or judge. The concept (accepted in some
countries) is that a defendant who pleads guilty should normally receive a
more lenient sentence than if he had not done so — the earlier the plea the
greater the discount!4.

86. Some may recoil from this idea. They would argue that what the
defendant has done, he has done and that any offence deserves a certain
punishment, once proved, whether it is admitted or not. The argument that
a plea of guilty shows remorse is, in most cases, illusory. In some cases, a
principled social answer is possible for those systems where trials are largely
oral. If the main witness is vulnerable (particularly children and victims of
sexual assault), the oral hearing may constitute a further trauma. In such
cases, by his plea avoiding the need for a hearing, a defendant has lessened or
avoided harm which his actions would otherwise have caused.

87. Outside this minority of cases, such an answer is not valid. If a man is
charged with a series of burglaries because of fingerprint or scientific evidence,
the only witnesses he has saved from giving evidence are professionals,
well used to giving evidence. The reason for encouraging pleas of guilty by
a discount then is the pragmatic advantages that guilty pleas bring in (i)
ensuring the conviction of offenders, who know that they are guilty, but who
would otherwise have no incentive not to insist on a trial in the hope that
the evidence or witnesses against them might not persuade a jury or judge
and (ii) shortening cases (and avoiding delay to other trials, even in cases
where a conviction would anyway have resulted from a full trial. These are
real pragmatic benefits for society as a whole.

88. But it is clear that, if sentence discounts are to be permitted, certain
safeguards must be in place. Care must be taken by the lawyers and the judges
to ensure that the pleas of guilty are voluntary and represent real admissions
of guilt. Judges should not mention or be involved in any discussions between
lawyers and the defendant regarding the possibility of such a discount. Judges
should have the power not to approve of any plea, which it appears may not
be truthful or in the public interest.

89. The CCJE doubts whether it would be realistic to recommend
immediate implementation of a system of sentence discount for a guilty plea
in all member states. But the CCJE recommends all countries to consider

4 Generally up to one-third of the length of the sentence that would otherwise be passed.
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whether such a system might not bring benefits to their criminal justice
process.

III. CIVIL COURTS

90. Recommendation No. R (84) 5 identified nine «principles of civil
procedure designed to improve the functioning of civil justice». This was a far-
sighted early Recommendation, but still in practice often unimplemented. The
CCJE considers that it would, if implemented generally, offer a real guarantee
of compliance with states’ duty under article 6 of the ECHR to ensure «a fair
and public hearing within a reasonable times in civil proceedings.

91. The nine principles set out core elements of the case management
powers which the CCJE considers that judges should have and exercise from
the commencement to the conclusion of all civil (including administrative)
proceedings in order to ensure compliance with article 6 of the ECHR. The
CCJE will therefore summarise and comment on these Principles in a little
detail.

92. Principle 1 of the Recommendation suggests a limit in proceedings of
«not more than two hearings», one preliminary and the second for evidence,
arguments and, if possible, judgment, with no adjournments allowed «except
when new facts appear and in other exceptional and important circumstances»
and sanctions on parties, witnesses and experts failing to comply with court
time-limits or non-attendance.

93. The CCJE views this principle as a general template. Some systems
take evidence over a number of hearings. Others handle very large litigation
which could not possibly be conducted within the constraints of one
preliminary and one final hearing. The most important point is that judges
should from the outset control the timetable and duration of proceedings,
setting firm dates and having (and being willing wherever appropriate to
exercise) power to refuse adjournments, even against the wishes of both
parties.

94. Under Principle 2, judges should have power to control abuse of
procedure, by sanctions on a party or lawyers.

95. Principle 3 reflects the essence of modern case management:

«The court should (...) play an active role in ensuring the rapid progress
of the proceedings, while respecting the rights of the parties, including the
right to equal treatment. In particular, it should have proprio motu powers to
order the parties to provide such clarifications as are necessary; to order the
parties to appear in person; to raise questions of law; to call for evidence, at
least in those cases where there are interests other than those of the parties at
stake; to control the taking of evidence; to exclude witnesses whose possible
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testimony would be irrelevant to the case; to limit the number of witnesses on
a particular fact where such a number would be excessive (...).»

96. Principle 4 supplements this, by providing that the court should,
except in cases expressly prescribed by law, be able to decide whether to use
written or oral proceedings.

97. Principle 5 addresses what is, in the CCJE’s view, a vital aspect of
efficient case management: the need to crystallise the parties’ claims and
the nature of their evidence at the earliest possible stage — and to exclude
the admission of new facts on appeal, unless they were (or, the CCJE would
suggest, could not reasonably have been) known at first instance or there was
some other special reason.

98. In some countries, the rules or culture governing litigation allow
parties to correct and supplement their cases and evidence almost without
restriction — even at an appellate level (see further below). The CCJE
considers that this is no longer acceptable, and that the time has come to re-
examine such rules and change such culture. Parties are entitled to «a fair ...
hearing within a reasonable time» of their claim or defence, not to indefinite
opportunities to present further and different cases — and especially not so
by way of a second instance hearing on appeal.

99. Principle 6 is the important injunction that «Judgment should be
given at the conclusion of the proceedings or as far as possible thereafter.
The judgment should be as concise as possible. It may invoke any rule of law
but it should with certainty resolve, expressly or implicitly, all claims raised
by the parties». Some states or courts operate more or less with formal rules
stipulating maximum period(s) within which judgments should be delivered.
Principle 7 («steps should be taken to deter the abuse of post-judgment legal
remedies») lies outside the central concerns of this Opinion.

100. Principle 8 identifies some aspects of case management, including
special procedures for (a) urgent cases, (b) undisputed cases, liquidated
claims and small claims, (¢) specific types of case. Among these are, it states:

«simplified methods of commencing litigation; no hearing or the
convening of only one hearing, or (...) of a preliminary preparatory hearing;
exclusively written or oral proceedings (...); prohibition or restriction
of certain exceptions and defences; more flexible rules of evidence’ no
adjournments or only brief adjournments; the appointment of a court expert
(...); an active role for the court in conducting the case and in calling for and
taking evidence».

101. Principle 9 emphasises the need for «the most modern technical
means [to] be made available to the judicial authorities». The CCJE endorses
and underlines the relationship between efficient technology and judges’
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ability to keep track of and control the litigation on their or their courts’
dockets.

102. The general rationale of all these principles is that civil litigation
threatens to become complex and lengthy to the point where it is not possible
to comply with the requirements of article 6 (1) of the ECHR either in any
particular case(s) or in any other cases, the speedy and efficient conduct of
which is indirectly affected by the time and resources occupied by the former
case(s).

103. States have to provide adequate — but not infinite — resources and
funding for civil as well as criminal litigation'®. Because neither the state nor
parties have infinite resources, courts must control litigation, in the interests
both of individual litigants and litigants in other cases.

104. Individual cases need to be conducted «proportionately», meaning
both in a manner that enables the parties thereto to obtain justice at a cost
commensurate with the issues involved and the amounts at stake, and in a
manner that enables other litigants to obtain their fair share of the court’s
time for their disputes.

105. In short, parties are entitled to an appropriate share of the court’s
time and attention, but in deciding what is appropriate it is the judge’s duty
to take into account the burden on and needs of others, including the state
which is itself funding the court system and other parties who wish to use it.

106. Different countries have differing levels of implementation of the
principles in Recommendation No. R (84) 5. The general direction of legal
reforms of civil procedure instituted over recent years has been in this
direction. Judges have been given greater power on the «formal conduct»
of civil proceedings, though not over their substantive progress — they
cannot, for example, take steps to introduce into a case factual evidence that
the parties have not adduced. However, in some member states it is still not
the judge’s role to decide whether the procedure should be oral or written,
or when to resort a summary judgment or to set time limits, because these
matters are fixed by law. The CCJE considers that these restrictions to the
powers of control and impetus of the judge on the progress of the procedure
are not compatible with efficiency of justice.

107. The CCJE will now consider certain procedures which have been
adopted or suggested in this area:
(a) Pre-action protocols

108. Pre-action protocols (developed in the United Kingdom) prescribe
steps which should be taken before proceedings are even commenced. They

15 Cf CCJE Opinion No. 2 (2001).
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are formulated by co-operation between representatives of those interested
on both sides of certain familiar types of dispute (personal injury or medical
negligence or construction industry insurers, lawyers and interested
bodies). Their purpose is to achieve early identification of the issues, by
exchange of information and evidence, which may enable parties to avoid
litigation and reach a settlement. If settlement cannot be reached they
ensure that parties are in a much better position to respond to timetables
imposed once proceedings are issued. The court may sanction failure to
follow a pre-action protocol.

(b) Pre-action information

109. This is a feature of litigation which enables a court, before litigation
is begun, to order disclosure of documents by a person likely to be a party to
such proceedings, where this is desirable, amongst other reasons, to enable
that person to know whether the facts justify proceedings at all, or to enable
him to take better informed steps to resolve the dispute amicably without
proceedings.

(c) Protective measures

110. It is important that these should be available, where required, at
an early stage, including in some cases before notification of the issue of
proceedings to a defendant, or their purpose may be defeated.

111. A wide range of protective measures is available. Three main groups
can be identified:

(i) measures aiming to secure enforcement, e.g. seizure or a «freezing»
injunction;

(ii) measures intended to settle the situation provisionally (for instance,
in family matters); and

(iii) measures anticipating the final judgment.

112. In many countries, the claimant has to present an appearance of
right (fumus bonis iuris) and he must normally show a risk that, without
such measures, any final judgment obtained could not be enforced (periculum
in mora). The measure can be ordered without hearing the other party (ex
parte) but, after making such an order, the defendant has a right to be heard,
when the measure can be either confirmed or revoked.

113. Injunctive reliefis also widely available in other situations in member
states (sometimes only if the claim has a documentary basis), in order to settle
provisionally some aspect(s) of the dispute. Common law countries have
also developed the tool of the «Anton Piller» order, whereby the court can
order a search for documents or other evidence in the defendant’s possession
or control, which might otherwise be destroyed or concealed. «Mesures
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d’instruction» in futurum can fulfil a similar function in France and other
countries.

(d) Commencement of proceedings

114. Most member states have provided certain simplified (including
electronic) methods of commencing litigation. But differences between
the traditional methods of commencing proceedings make it difficult
to compare the different methods of simplification. For example, in
some countries, proceedings have always been begun by steps taken in
court, whereas in others the plaintiff has had to notify the claim to the
defendant before going to court. In the latter states, the simplification
may simply consist in allowing proceedings to be begun without this
step being taken.

(e) Identification of the parties’ cases

115. The CCJE has already underlined the importance of this in its
discussion (above) of Principle 5 of Recommendation No. R (85) 5. It is
central to good case management that each party in civil proceedings should
have to be as explicit as possible as soon as possible regarding its case — and
that changes or additions to a party’s case should not be made as of right,
but should require the judge’s permission, which should only be given or
withheld having regard to the stage which the proceedings have reached and
the effect on their conduct as well as on other parties.

(f) Summary proceedings

116. There are major differences in terminology in this area. Not all
states understand the concept of summary, simplified and accelerated
procedures in the same sense. Some only speak of procedures as summary
when their outcome does not have the force of res judicata, and refer
to simplified procedures when certain steps have been eliminated or
made easy, and to accelerated procedures when time limits have been
abbreviated compared with ordinary proceedings. These features can of
course coincide, so that a procedure can, at the same time, be summary,
simplified and accelerated.

117. Common law jurisdictions in contrast use the word «summary» to
cover simplified and accelerated procedures leading to a final (res judicata)
decision, although they also have procedures for provisional judgments, e.g.
procedures whereby the court may, if provisionally satisfied that a defendant
will be liable in debt or damages, order an «interim» payment of not more
than a «reasonable proportions of the liability to be paid to the claimant. If
at a trial the claimant then fails to prove his case, the claimant must repay the
interim payment, with interest.
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118. Two civil law procedures are of particular importance: i) the order
for payment (Mahnverfahren, injonction de payer); ii) the référé or, in the
Netherlands, kort geding:

(i) The order for payment (or Mahnoverfahren) is a procedure especially
suited to uncontested monetary debts. At a claimant’s request, the
court issues an order to pay without having heard the other party. In
some countries a documentary basis is required for issuing the order, in
other countries it is sufficient with the statement done by the claimant.
If the defendant remains passive during the delay established by the
law, the order becomes enforceable like an ordinary judgment. If the
defendant objects, the plaintiff has to start a normal procedure if he
wants to recover his debt. It is the debtor’s silence that transforms
the initial order of payment into a judicial and enforceable decision
that has the force of res judicata. In some countries a court clerk is
in charge of the procedure. It is a written procedure, which permits
computerized treatment (already in operation in some countries).
Many cases are determined by this procedure.

(ii) The procedure of référé or kort geding enables a judge to decide
any question after hearing the parties on the basis of the sometimes
limited evidence that they are able to put before the court within a
short time-limit. A decision is then rendered either immediately after
the hearing or within a very short time. This is directly enforceable
but the judgment does not have the force of res judiciata. A party is
free to commence a procedure on the merits, but if none is initiated,
the référé judgment will determine the rights and obligations of
the parties. Thus, the procedure on the merits will often never take
place. Because of the importance of the référé, an experienced judge
(often the president of the court) is normally in charge of this kind of
procedure. The référé procedure in practice also assists to alleviate a
court’s workload, and to avoid the delays inherent in some states in
ordinary civil proceedings.

(g) Interlocutory judgments

119. The power to «direct a separate trial of any issue» can have real
importance. To take an example, matters fundamental to jurisdiction should,
in the CCJE’s view, be resolved by a separate judgment at the outset of
proceedings. This avoids the need for unnecessary, costly and time-consuming
argument and investigation on the merits. But in some countries there
exists no procedure for giving interlocutory judgments, and in others any
interlocutory judgment can only be appealed after the first instance court has
gone into and determined the rest of the case.
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120. The CCJErecognises that careisnecessary in the selection and definition
of issues suitable to be dealt with by interlocutory judgment. There is a risk that
time, effort and costs may be spent on an interlocutory issue (or on an appeal
in an interlocutory issue), when it would be speedier and simpler to resolve the
rest of the case. With that caveat, the CCJE recommends that the procedure for
giving interlocutory judgments should be available, and that immediate appeals
in respect of interlocutory judgments should normally be permissible.

121. The remedies for avoiding delays due to such appeals should consist
in either a requirement to obtain the permission of the court of first instance
or appeal for any immediate appeal and/or a speedy appellate system.

(h) Evidence and documentation

122. Most states have flexible rules of evidence. In protective and summary
procedures, the judgment will not necessarily be based on full evidence. In
protective measures, the claimant need only present an appearance of his
right (prima facie evidence) in civil law countries, or need normally only
show an arguable case on the facts in common law countries.

123. There are important differences in relation to disclosure of
documentation between common law and civil law countries. In the former
each party must voluntarily make disclosure of relevant documents (that
is documents on which he relies in support of his contentions or which
materially affect his case or support the other party’s case). The requirement
to disclose unfavourable as well as favourable documents often proves a
considerable incentive to settlement — either before or after disclosure has
had to be made. It is also a considerable aid to fact-finding, at trial.

124. However, this procedure does rely on the honesty of legal advisers in
advising their clients regarding production of documents, and it also involves
legal and other costs in searching for and producing documents. It may be
said therefore to be particularly suitable for larger or more complex cases.

125. In many other countries (especially civil law systems) a party can
only gain access to a document under his opponent’s control and upon which
the latter does not intend to rely, by applying for an order that the particular
document be made available. This implies that the party seeking the order
has to know previously the existence of the document and has to identitfy it,
which is not always easy.

(i) General case management powers

126. These are important at every stage of civil proceedings, to enable
cases to be managed appropriately and proportionately. Judges should be
able to exercise them by giving directions on paper, without the parties
necessarily having any right to an oral hearing. They should be exercisable as
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contemplated by Recommendation No. R (84) 5 both in relation to pre-trial
preparation and in relation to any trial.

(j) Incentives in respect of costs and interest

127. English law and some other systems have introduced provisions
for offers to settle and payments into court, which can have severe financial
consequences for a party failing at trial to better the other side’s previous
offer. A claimant may offer to accept, or a defendant may offer to pay, less than
the full claim. (In the case of a money claim, the defendant must also follow
up his offer, by paying the money into court.) If a claimant gets more than he
offered to accept, or a defendant is ordered to pay less than he offered to pay,
then, save in the case of small claims, adverse consequences may follow in
costs, and also, for a defendant, in interest.

128. In some countries, where lawyers’ fees are regulated by statute,
the legislature, in order to provide an incentive for lawyers to encourage
settlement, has raised the statutory settlement fees for lawyers to 150 % of
the normal full fee.

(k) Enforcement

129. There are at present differences in attitude to enforcement of first
instance judgments. In common law jurisdictions, the general rule is that such
judgments are automatically enforceable, unless the court for good reason
orders a stay. Good reason could include any unlikelihood of recovering
monies paid, if the judgment were later set aside on a successful appeal. In
civil law countries, in contrast, the position is sometimes regulated by law,
sometimes left to the judge to decide. The judge may then grant provisional
enforcement of the judgment, especially if there is a danger that, during the
delay involved in any appeal, a situation might occur or be brought about by
the losing party whereby the judgment would never be honoured. Normally,
however, the winning party would then be required to provide security for any
damage that might occur as a result of the enforcement if the judgment was
reversed on appeal. It can be said to be usual in the case of money judgments
for the judgment to be made enforceable by law or by the judge unless the
debtor puts up security.

130. The CCJE considers that, to ensure the efficiency of justice, all
countries should have procedures for provisional enforcement, which should
normally be ordered, subject to satisfactory protection being made available
to the losing party against the event of a successful appeal.

(1) Appeals
131. The different appellate systems divide into two broad groups:
(a) appeals limited to revision on matters of law and the assessment of evidence,
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with no possibility on appeal of fresh new evidence or of a decision on any
point not raised before the first instance judge; and (b) appeals in which such
limitations do not exist and the court can hear new evidence and take into
account new points raised in the proceedings before the appellate court.

132. There are intermediate systems, which in some cases or at some
instances permit what is described as the «ordinary remedy» of an unlimited
appeal, but in other cases or at other instances (e. g. in a court of cassation or
Supreme Court) only permit the «extra-ordinary remedy» of a «review» on
limited basis and in specific circumstances.

133. The difference between (a) and (b) is sometimes explained as being
that in the former group an appeal is viewed primarily as a technique for
ensuring uniformity in the application of legal principles (ius constitutionis),
whereasin the latter group it is viewed as a procedural right, the main function
of which is to give a party another opportunity (ius litigationis). That raises
the question whether it is necessary or desirable that a party should have
such a procedural right at any level, even a second instance level.

134. The CCJE has, in considering Principle 5 of Recommendation
No. R (84) 5 (above), pointed out that nothing in article 6 of the ECHR
requires the right to the appeal.

135. Although conscious of the weight of tradition in some countries
favouring an unlimited right to (in effect) relitigate issues on appeal to a
second instance, the CCJE wishes to indicate its disapproval in principle
of this approach. There ought to be limitations on a party’s right to adduce
fresh evidence or to raise fresh points of law. An appeal ought not to be or
to be regarded as an unlimited opportunity to make corrections in respect
of matters of fact or law which a party could and should have put before a
first instance judge. This undermines the role of the first instance judge, and
has the potential to make irrelevant any case management by a first instance
judge.

136. In the CCJE’s view, it also tends to frustrate the legitimate
expectations of the other party to the litigation, and to increase the length,
cost and strain of litigation.

137. The CCJE notes, however, that even in countries accepting a ius
litigationis, mechanisms (e. g. the power to declare hopeless appeals to be
«manifestly ill-founded») have been developed which constitute a partial
safety valve, reducing to some extent the over-loading of the appellate system.

138. The CCJE therefore recommends that controls on unmeritorious
appeal be introduced, either by provision of a leave to appeal to be granted
by a court or by an equivalent mechanism that ensures that the speedy
disposition of meritorious appeals is not impaired.
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D. ALTERNATIVE DISPUTE RESOLUTION (ADR)

139. The Council of Europe has produced several instruments concerning
alternative dispute resolution methods (ADR)'6. Being aware of the many
positive effects of ADR, among which is its potential to lead to speedy
settlement of disputes, the CCJE proposed that ADR be one of the items to
be dealt with at the 1st European Conference of Judges, within the larger
framework of «case managements.

140. The 1st European Conference of Judges demonstrated the
importance of ADR in the early settlement of disputes'’. It is apparent that
while ADR must not be regarded as a perfect way of alleviating the courts’
excess workload, it is definitely useful and effective because it places the
accent on an agreement between the parties, which is always preferable to an
imposed judgement.

141. In the future the CCJE may engage in specific consideration
of ADR. At present, within the scope of an opinion concerned with the
reasonable duration of trials and the role of judges in the trial, the CCJE
considers it necessary to encourage the development of ADR schemes, which
are particularly suited to certain types of litigation, and to increase public
awareness of their existence, the way they operate and their cost.

142. Since ADR and the justice system share similar objectives, it is
essential that legal aid should be available for ADR as it is for standard court
proceedings. However, both legal aid resources as well as any other public
expenditures to support ADR should make use of a special budget, so that the
corresponding expenses are not charged to the operating budget of the courts
(see paragraph 23 above).

143. The discussions held within the CCJE focused specifically on
the scope of mediation, on the role of the judge in mediation during court
proceedings, on confidentiality of mediation operations, on the possibility
that courts supervise training/accreditation in mediation and judges act as
mediators and on the necessity of a judicial confirmation of the mediation
agreement between the parties. Separate considerations were made,

16 The Council of Europe has produced the following Recommendations relating to
alternative dispute resolution:
— Recommendation No R (98) 1 of the Committee of Ministers to the member States
on family mediation;
— Recommendation No R (99) 19 of the Committee of Ministers to the member States
concerning mediation in penal matters;
— Recommendation Rec (2001) 9 of the Committee of Ministers to the member States
on alternatives to litigation between administrative authorities and private parties;
— Recommendation Rec (2002) 10 of the Committee of Ministers to the member States
on mediation in civil matters.

7 The Conference mainly concentrated on ADR in civil matters.
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when relevant, for criminal law matters, on one hand, and civil law (and
administrative law) matters, on the other hand.

144. As for the scope of ADR, the relevant Council of Europe
recommendations show that it is not confined to civil proceedings. The
scope of mediation in criminal matters raises specific questions, on which the
CCJE’s discussions concentrated.

145. Unlike ADR in civil matters, criminal mediation is not useful to
alleviate the current workload of the court system, although it may have a
preventative effect in respect of future crimes.

146. Recommendation No. R (99) 19 concentrates solely on «mediation»
between offender and victim. However, although there is a need for further
research, the CCJE considers that nowadays the wider debate concerns the
broader concept of «restorative justices, i. e. procedures allowing diversion
from the normal criminal process before it starts (soon after arrest), after it
has started as part of the sentencing process or even during the execution
of punishment. Restorative justice provides an opportunity for victims,
offenders and sometimes representatives of the community to communicate,
indirectly or directly, if necessary through a facilitator, about an offence
(usually a minor offence concerning property or offences by young offenders)
and how to repair the harm caused. This can lead to the offender making
reparation — either to the victim, if the victim wishes, or to the wider
community, for example by repairing property, cleaning premises, etc.

147. Therefore the scope of restorative justice in criminal matters is not
as wide as ADR in civil matters; society may set «boundaries of permission»
outside which it would not support the resolution of a criminal case other
than by the normal court process. In contrast with civil cases, the community
will also often be a proper participant in the process of restorative justice.
Reconnecting offenders with the community they have harmed, including
through repair of some of the damage they have caused, and involving the
community in creating solutions to crime in their area, is at the heart of much
restorative justice.

148. In a number of respects schemes for restorative justice require more
careful implementation than ADR in civil disputes, as bringing victims and
offenders into contact is a much more sensitive process than bringing two
parties to a civil dispute together; its success depends in part on a cultural
change for criminal justice practitioners used to the normal trial and
punishment model of justice.

149. The CCJE discussed the role of the judge in mediation decisions
considering first of all that recourse to mediation, in civil and administrative
proceedings, may be chosen on the parties' initiative or, alternatively, the
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judge may be allowed to recommend that the parties appear before a mediator,
with their refusal to do so sometimes being relevant to costs.

150. The second system has the advantage of having parties, who are in
principle reluctant to seek an agreement, initiate a discussion; in practice,
this step can in itself prove decisive in breaking the deadlock in a contentious
situation.

151. In any case, the parties should also be allowed to refuse recourse to
mediation; such a refusal should not infringe the party's right to have his/her
case decided.

152. As for the role of the judge in criminal mediation, it is evident that,
if a criminal case is diverted from the normal prosecution process before
proceedings have been started, the judge will usually have no role. If the case
is diverted to restorative justice after it has started, it will require an order
of a judge so diverting it. There are also differences relating to the adoption,
in the several countries, of the principles of discretionary or mandatory
prosecution.

153. In view of the fact that within the restorative justice system
obligations are imposed on the offender and restrictions may apply in the
victim’s interest, the CCJE considers that it may be good practice to give to all
restorative justice arrangements (or, if appropriate, those that are more than
mere warnings with no legal relevance) the formality of judicial approval.
This will allow control of the offences that might give rise to restorative
justice and of the conditions governing respect for the right to a fair trial and
other provisions of the ECHR.

154. Must mediation operations be confidential? The CCJE’s discussions
show that this question must be answered in the affirmative regarding civil
and administrative disputes. Seeking an agreement means, in general, that
the parties must be able to talk to the mediator in confidence about possible
proposals for settlement, without it being possible for this information to be

divulged.

155. However, it would be useful to specify whether confidentiality
should be absolute or whether it may be lifted by agreement between the
parties. Also, one should ask whether the documents used during mediation
may be produced in court if mediation has failed.

156. As the mediation procedure is based on agreement, it would seem
possible to the CCJE to lift confidentiality in the event of an agreement
between the parties; on the other hand, without such agreement it is
inappropriate for the judge to take account of documents revealing one party’s
attitudes or the proposals made by the mediator for settling the dispute. It is
open to question whether and how far the judge may (as permitted in some
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jurisdictions) consider refusal to access mediation or to accept a friendly
settlement when making orders relating to trial expenses or costs.

157. As for confidentiality in ADR in criminal matters, the CCJE
considers that, since the offender must be encouraged to speak frankly during
the restorative justice process, confidentiality should also apply to this type of
ADR. This poses the problem, especially in those systems where prosecution
is obligatory, of what should be the consequences of admission of other
offences on the part of the offender or of persons who are not participating in
the mediation process's.

158. Both in criminal and civil-administrative matters, the CCJE
emphasises the need that ADR schemes be closely associated with the court
system, since mediators should possess relevant skills and qualifications, as
well as the necessary impartiality and independence for such a public service.

159. Therefore the CCJE emphasises the importance of training in
mediation.

160. Recourse to mediators or mediation institutions outside the judicial
system is an appropriate arrangement, provided that the judicial institution
can supervise the competence of these mediators or private institutions as
well as the arrangements for their intervention and their cost. The CCJE
considers that appropriate legal provisions or court practice should confer the
judge the power to direct the parties to appear before a judicially appointed
mediator.

161. The CCJE considers it possible for judges to act as mediators
themselves. This allows judicial know-how to be placed at the disposal of the
public. It is nevertheless essential to preserve their impartiality in particular
by providing that they will perform this task in disputes other than those they
are required to hear and decide. The CCJE considers that a similar measure
be taken within those systems that already provide for the duty of the judge
to attempt conciliation of the parties to a case.

162. Judicial supervision of appointment of mediators is only one of
the elements of a system designed to prevent dangers connected with
privatisation of dispute resolution (and possible restrictions of substantial
and procedural rights of the parties) that may result from a wide recourse
to ADR. The CCJE considers that it is also essential that courts control the
mediation proceedings and their outcome.

163. Tt emerged from the CCJE’s discussions that in some circumstances
the parties may be granted the right to settle a dispute by an agreement which

18 Paragraph 14 of Appendix to Recommendation No. R (99) 19 only states that
«Participation in mediation should not be used as evidence of admission of guilt in
subsequent legal proceedings».
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is not subject to confirmation by the judge. However, such confirmation might
prove essential in certain cases, particularly where enforcement measures
have to be considered.

164. At least in this case the judge must enjoy substantial supervisory
powers, particularly concerning respect for equality between the parties, the
reality of their consent to the measures provided for by the agreement and
respect for the law and for public policy. As for specific aspects concerning
criminal mediation, the CCJE may recall here the considerations in
paragraph 147 above.

SUMMARY OF THE RECOMMENDATIONS AND CONCLUSIONS

A. Access to justice

A.1. States should provide dissemination of suitable information on
the functioning of the judicial system (nature of proceedings available;
duration of proceedings in the average and in the various courts; costs and
risks involved in case of wrongful use of legal channels; alternative means
of settling disputes offered to parties; landmark decisions delivered by the
courts — see paragraphs 12—15 above).

A.2. In particular:
— citizens’ guides should be made available;
— courts themselves should participate in disseminating the information;

— education programmes should include a description of the judicial
system and should offer visits to courts (see paragraphs 16—17 above).

A.3. Simplified and standardised formats for the legal documents needed
to initiate and proceed with court actions should be adopted, at least for some
sectors of litigation (see paragraph 18 above).

A.4. Technology should be developed whereby litigants may, via computer
facilities:

— obtain the necessary documents for bringing an action before a court;

— be put directly in touch with the courts;

— obtain full information, even before proceedings are instituted, as to
the nature and the amount of the costs they will have to bear, and
indication of the foreseeable duration of the proceedings up to the
judgment (see paragraph 19 above).

A.5. The remuneration of lawyers and court officers should be fixed in
such a way as not to encourage needless procedural steps (see paragraph 28
above).
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A.6. Provision should be made, pursuant to Recommendation No. R (84) 5
(principle 2-1 in the appendix), for sanctioning abuse of court procedure (see
paragraph 28 above).

A.7. States should guarantee the right for a litigant to plead his or her
case before a court either personally or through the representative of his
or her choice, particularly when simplified proceedings, litigation of minor
financial importance, and consumers’ cases are involved; there should be,
however, provision enabling the judge, as an exceptional measure, to order
the intervention of counsel if the case presents particular problems (see
paragraphs 24—26 above).

A.8. A legal aid system should be organised by the State to enable
everyone to enjoy access to justice, covering not only court costs but
also legal advice as to the wisdom or the necessity of bringing an action;
it should not be reserved for the neediest persons but should also be
available, at least in part, to those whose average income does not enable
them to bear the cost of an action unaided; the judge should be able to
take part in decisions concerning the grant of aid, making sure that the
obligation of the objective impartiality is respected (see paragraphs 21
and 22 above).

A. 9. Legal aid ought to be financed by a public authority and covered by
a special budget, so that the corresponding expenses are not charged to the
operating budget of the courts (see paragraph 23 above).

B. Quality of the justice system and its assessment; quantitative
statistical data; monitoring procedures

B.1. The quality of the justice system depends both on the quality of infra-
structures, which may be measured with criteria similar to those employed
for other public services, and on the ability performance of legal professionals
(judges, but also lawyers, prosecutors and clerks), whose work may be only
measured against the benchmarks of law and of judicial or professional
practice and deontology (see paragraph 31 above).

B.2. Itisnecessary to assess the quality of judicial activity, with reference
also to social and economic efficiency, through criteria that are sometimes
similar to those employed for other public services (see paragraphs 32 and 33
above).

B.3. The evaluation of the activity of the court system as a whole or of
each individual court or local group of courts should not be confused with
the evaluation of the professional ability of every single judge, which has
other purposes. Similar considerations may apply to the activities of other
legal professionals involved in the functioning of the court system (see
paragraphs 33 and 34 above).
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B.4. The overlap between quality assessment of justice and professional
evaluation of a judge should also be avoided when designing judicial
statistics; in particular, the use of reversal rates as the only or even necessarily
an important indicator to assess the quality of the judicial activity is
inappropriate; the same consideration applies to other systems in which
some assessment, through systems different from the observation of the
reversal rate, is possible as to an individual decision taken by judges (see
paragraphs 35-37 above).

B.5. Although no generally accepted criteria exist at this moment as
to data to be collected, the goal of data collection should consist in the
evaluating justice in its wider context, i.e. in the interactions of justice
with other variables (judges and lawyers, justice and police, case law and
legislation, etc.), as most malfunctions of the justice system derive from
lack of coordination between several actors (see paragraph 39 above).

B.6. It is also crucial to underline, in the data collection procedures, the
interaction between the quality of justice and the presence of adequate infra-
structures and support personnel (see paragraphs 31 and 39 above).

B.7. Furthermore, «quality» of justice should not be understood as
a synonym for mere «productivity» of the judicial system; a qualitative
approach should address rather the ability of the system to match the
demand of justice in conformity with the general goals of the legal system,
of which speed of procedures is only one element (see paragraphs 38—42
above).

B.8. Quality indicators should be chosen by wide consensus among legal
professionals (see paragraph 43 above).

B.9. Data collection and monitoring should be performed on a regular
basis, and procedures carried out by the independent body should allow a
ready adjustment of the organisation of courts to changes in the caseloads
(see paragraphs 46—48 above).

B.10. In order to reconcile the realisation of this need with the
guarantees of independence of the judiciary, the independent body
mentioned in paragraphs 37 and 45 of the CCJE's Opinion No. 1 (2001)
should be competent for the choice and the collection of «quality» data,
the design of the data collection procedure, the evaluation of results,
its dissemination as feed-back, as well as the monitoring and follow-up
procedures. The States should, in any case, assure that such activities
remain within the public sphere in order to preserve the relevant
policy interests linked with the data treatment concerning justice (see
paragraphs 43—48 above).
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C. Case-load and case management
General

C.1. The recommendations in Recommendation No. R (87) 18 regarding
reduction in the workload of courts should be implemented.

C.2. States should provide adequate resources for criminal and civil
courts, and judges should (even where they have no direct administrative
role) be consulted and have a say in basic decisions about the shape of modern
justice and the priorities involved (see paragraphs 52—55 above).

C.3. Judges should encourage consensual settlement (whether by the
parties alone or through mediation) since it has an independent worth,
reflecting the values of freedom of choice and agreement, compared with a
court-imposed solution (see paragraph 50 above and section D below).

C.4. Tt is generally desirable, in countries whose constitutional
arrangements so permit, that there should be some flexibility enabling judges
and/or cases to be transferred relatively easily between courts, at least on
a temporary basis and subject to their consent, to cater for fluctuations in
workload. Regard should always be had, when considering court closures,
to the right of citizens to have convenient access to their courts (see
paragraph 57—60 above).

C.5. The use of a single judge should be facilitated to determine guilt
or innocence within conditions mentioned in paragraphs 61—64 above. The
CCJE also considers that countries should encourage training and career
development to make full use of single judges to hear first instance cases,
wherever this can be achieved commensurately with the experience and
capabilities of the judges available and the nature of the proceedings (see
paragraphs 61-64 above).

C.6. The judges should have one or more personal assistants having good
qualifications in the legal field to which they can delegate certain activities
(see paragraph 65 above).

C.7. The non-judicial activities listed in Recommendation No. R (86) 12
should be assigned to bodies or individuals other than judges, and attention
should be given to the risks inherent when judges are permitted to undertake
other private work, which might impact on their public duties. Judges
should not be discouraged from serving on relevant commissions and other
out-of-court bodies but should exercise particular caution before accepting
appointment in cases where essentially non-legal judgments are involved (see
paragraphs 66—69 above).

C.8. In criminal cases, legal aid or free legal representation should be
available without evaluation of the merits of the defendant’s position. The
CCJE recommends further study of the differences between the nature and
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seriousness of the cases for which such aid or representation is available in
different countries. In civil cases suitable control systems need to be introduced
for evaluating the merits of claims in advance (see paragraph 70 above).

C.9. In respect of all aspects of case management, comparative study
of other states’ experience offers valuable insights into specific procedural
measures that may be introduced, a number of which are discussed in more
details in the text above.

Criminal cases

C.10. Further studies ought to be encouraged in individual states which do
not presently have any system of or equivalent to discretionary prosecution
so as to give effect to Recommendation No. R (87) 18 (see paragraphs 73—-77
above).

C.11. All countries should consider whether a system of sentence discount
for a guilty plea might not bring benefits to their criminal justice. Any
such plea must be in court and be taken by a judge. Lawyers should have a
professional obligation to ensure that the plea of guilty is entered voluntarily
and with the intention to admit each of the elements of the offence charged
(see paragraphs 79—89 above).

Civil cases

C.12. To comply with their duties under article 6 of the ECHR to ensure
«a fair and public hearing within a reasonable time», states should provide
adequate resources and courts should conduct individual cases in a manner
which is fair and proportionate as between the particular parties and takes
into account the interests of other litigants and the public generally; that
means conducting such litigation in a manner that enables the parties
thereto to obtain justice at a cost commensurate with the issues involved,
the amounts at stake and (without prejudice to the state’s duty to provide
appropriate resources) the court’s own resources and that enables other
litigants to obtain their fair share of the court’s time for their own disputes
(see paragraphs 103—104 above).

C.13. The key to conducting litigation proportionately is active
case management by judges, the core principles of which are stated in
Recommendation No. R (84) 5. The most important point is that judges
should from the outset and throughout legal proceedings control the
timetable and duration of proceedings, setting firm dates and having
power to refuse adjournments, even against the parties’ wishes (see
paragraphs 90—102 above).

C.14. Parties should be required to define and commit themselves to their
cases and evidence at an early stage, and judges should have power, both at
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first instance and on any appeal, to exclude amendments and /or new material
after that stage (see paragraphs 122—125 above).

C.15. States should introduce (a) effective protective measures, (b)
summary, simplified and/or abbreviated procedures and (c) procedures for
early determination of preliminary issues (including jurisdictional issues)
and for the speedy resolution of any appeal in respect of such preliminary
issues (see paragraphs 111—131 above).

C.16. Court judgments should be immediately enforceable, notwith-
standing any appeal, subject to provision of security where appropriate to
protectthelosing party inthe event of a successful appeal (see paragraphs 129—
130 above).

C.17. Countries should give consideration to the possibility of introducing
into their systems controls on unmeritorious appeals, in order to ensure that
the speedy disposition of meritorious appeals is not impaired (see paragraph
138 above).

D. Alternative dispute resolution (ADR)

D.1. Ttis necessary to encourage the development of ADR schemes and to
increase public awareness of their existence, the way they operate and their
cost (see paragraph 141 above).

D.2. Legal aid should be available for ADR as it is for standard
court proceedings; both legal aid resources as well as any other public
expenditures to support ADR should make use of a special budget, so that
the corresponding expenses are not charged to the operating budget of the
courts (see paragraph 142 above).

D.3. Although, unlike ADR in civil matters, criminal mediation is not
useful to alleviate the current workload of the court system, it may have
a preventative effect in respect of future crimes; since Recommendation
No. R (99) 19 concentrates solely on «mediation» between offender
and victim, there is a need for further research on the broader concept of
«restorative justice», i.e. procedures allowing diversion from the normal
criminal process before it starts (soon after arrest), after it has started as
part of the sentencing process or even during the execution of punishment;
since schemes for restorative justice require more careful implementation
than ADR in civil disputes, as bringing victims and offenders into contact
is a much more sensitive process than bringing two parties to a civil dispute
together, the success of such schemes depends in part on a cultural change for
criminal justice practitioners used to the normal trial and punishment model
of justice (see paragraphs 146—149 above).

D.4. Recourse to mediation, in civil and administrative proceedings,
may be chosen on the parties' initiative or, alternatively, the judge should be
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allowed to recommend it; the parties should be allowed to refuse recourse to
mediation; such a refusal should not infringe the party's right to have his/her
case decided (see paragraphs 150—152 above).

D.5. In criminal mediation, if a criminal case is diverted from the normal
prosecution process after it has started, it should require an order of a judge;
all restorative justice arrangements (or, if appropriate, those that are more
than mere warnings with no legal relevance) should have the formality of
judicial approval (see paragraphs 151—152 above).

D.6. Information provided during mediation operations in civil and
administrative disputes should be confidential; confidentiality may be lifted
in the event of an agreement between the parties; it is open to question
whether and how far the judge may consider refusal to access mediation or to
accept a friendly settlement when making orders relating to trial expenses or
costs (see paragraphs 154—156 above).

D.7. Confidentiality should also apply to ADR in criminal matters,
especially in those countries where prosecution is obligatory. This poses the
problem of what should be the consequences of admission of other offences
on the part of the offender or of persons who are not participating in the
mediation process (see paragraph 157 above).

D.8. Both in criminal and civil-administrative matters, ADR schemes
should be closely associated with the court system; appropriate legal
provisions or court practice should confer the judge the power to direct
the parties to appear before a judicially appointed, trained mediator, who
may prove possession of relevant skills and qualifications, as well as of the
necessary impartiality and independence for such a public service (see
paragraphs 157—159 and 161 above).

D.9. Judges may act as mediators themselves, since this allows judicial
know-how to be placed at the disposal of the public; it is nevertheless
essential to preserve their impartiality in particular by providing that they
will perform this task in disputes other than those they are required to hear
and decide (see paragraph 161 above).

D.10. ADR settlement agreements should be subject to confirmation by
the judge, particularly where enforcement measures have to be considered; in
this case the judge must enjoy substantial supervisory powers, particularly
concerning respect for equality between the parties, the reality of their
consent to the measures provided for by the agreement and respect for the law
and for public policy; as for specific aspects concerning criminal mediation,
further guarantees should apply (see paragraphs 162—164 above).
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Appendix
List
of the Council of Europe texts
and instruments cited in this Opinion

Opinion No. 1 (2001) of the Consultative Council of European Judges
(CCJE) on standards concerning the independence of the judiciary
and the irremovability of judges.

Opinion No. 2 (2001) of the Consultative Council of European Judges
(CCJE) on the funding and management of courts with reference
to the efficiency of the judiciary and to article 6 of the European
Convention on Human Rights.

Opinion No. 3 (2002) of the Consultative Council of European Judges
(CCJE) on the principles and rules governing judges’ professional
conduct, in particular ethics, incompatible behaviour and impartiality.

Resolution (78) 8 on legal aid and advice.

Recommendation No. R (84) 5 of the Committee of Ministers to the member
States on the principles of civil procedure designed to improve the
functioning of justice.

Recommendation No. R (86) 12 of the Committee of Ministers to the member
States concerning measures to prevent and reduce the excessive
workload in the courts.

Recommendation No. R (94) 12 of the Committee of Ministers to the member
States on the independence, efficiency and role of judges.

Recommendation No. R (87) 18 of the Committee of Ministers to the member
States concerning the simplification of criminal justice.

Recommendation No. R (95) 12 of the Committee of Ministers to the member
States on the management of criminal justice.

Recommendation No. R (98) 1 of the Committee of Ministers to the member
States on family mediation.

Recommendation No. R (99) 19 of the Committee of Ministers to the member
States concerning mediation in penal matters.

Recommendation Rec (2001) 9 of the Committee of Ministers to the member
States on alternatives to litigation between administrative authorities
and private parties.

Recommendation Rec (2002) 10 of the Committee of Ministers to the member
States on mediation in civil matters.
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KoncynbraTuBHOI pa/iu €BPONECHKUX CYAIIB
1o yBaru Komirtery minictpiB Paau €ponu
MPO CNpaBe/VIMBHI Cy/l Y PO3YMHi CTPOKH Ta POJIb CY//Ii B Cy/IOBUX
npoluecax 3 ypaxyBaHHAM aJbT€PHATHBHUX
3ac00iB BUPillICHHS CIIOPIiB



LokymeHTn KOHCYIbTatTnBHOI paam eBpONeriCbKux cyaaiB

BCTVII

1. Barato pokiB po3rJisi/i cripaB y cy/iax €BpOIM PO3BUBAETHCS B HAIIPSIMI
BCeOIYHOTO BPaxyBaHHs IHTEPECIB KOPUCTYBauiB cymoBux mociyr. MDaxisiii-
HPAaKTHKU HAroJIOIIYIOTh Ha HEOOXiJHOCTI TaKOro 3al0BOJIEHHS IHTEpPeciB
IPOMaJICBKOCTI, 11100 yCi, XTO 3BEPTAETHCS 0 MIPABOCYA/ISA, HE TiIbKU MaJu
OLIBII JIETKWIL OCTYII 10 CYAIB, a i Bim4y/IM BUCOKY e(DEKTUBHICTH CYA0BOTO
MpoIlecy Ta OTPUMAJIU HAJIMHINT rapanTii BAKOHAHHS PillIeHHST CY/LY.

2. OcHOBHUM 3ac000M OCATHEHHS 11i€i MeTn € €Bporeiichka KOHBEHITIS
3 mpaB JoanHu (ani — KonBeHIlig) ta npakTuka €BPOIENCchKOTO CyIy 3
npaB moauHu (gani — €CILJT), Skuil TIyMauyuTh Ta 3aCTOCOBYE MOJOKEHHS
Konsenmii.

3. Crarrs 6 KonBeHrlii, 30kpeMa, BUKJIMKAJIA TOSIBY I[JI0T0 3iGpaHHs
MOJIOKEHDb TTPOIeCYaIbHOTO TIpaBa, CHIBHOTO IS PI3HUX €BPOINEHCHKUX
JiepsKaB, Ta PO3pOGJIEHHST 3arajJbHUX TIPUHIUINB, SAKi, JOMNOBHIOYN
6araTcTBO Ta PO3MAITTS HAIIOHATBLHUX CHCTEM, IPU3HAaUYeH] 3a6e3meuyBaTu
[IpaBo JIOCTYILy 10 CYyXy, IIpaBO Ha CyJl0Be PillleHHd B PO3YyMHI CTPOKU B
pes3yJibTaTi CIpaBe/lyInBOro Ta PIBHOIPABHOIO IIPOIleCy, a TaKOXK IIPaBo Ha
3abe3MmeyeHHsT BUKOHAHHS OY/Ib-AKOTO MPUHHATOTO CY/I0BOTO PIllIEHHSI.

4. IlpaBo Ha crpaBe[TMBUM CyJl Ma€ TEHJEHI0 JI0 NePeTBOPEHHS Ha
CIpaBKHE MaTepiaJbHe TPaBO TpoMandH CBPOIHU, A0AEPKAHHS SKOTO
rapantyetbess €CILJI Ta 3rojjoM HalliOHATBHUMU CY/IaMU, HATPUKJIA],
IIJISIXOM BIJIIKOAYBaHHsI CTOPOHI, CIpaBa KOl He OyJa PO3LSHYyTa CYAOM
YIIPOJIOBK PO3YMHOTO CTPOKY.

5. Yupomgossk Gararbox pokiB Paza €Bpomu IOCTIiHO BHCJIOBJIIOBasa
3aHENOKOEHHS 1110/10 IIOKPALeHH JOCTYILY J10 IIPABOCY/I, [1PO 1110 HeThCs
B Pe30JIIOIiIX Ta PEKOMEH/AIlisIX 3 MUTaHb HAJaHHS MPABOBOI JIOTIOMOTH,
CITPOTIEHHST TIPOTIelyP, 3MEHIEeHHS BapTOCTI CYZOBOTO TIPOBA/KEHHS,
BUKOPHUCTAHHS HOBWX TEXHOJOTiH, 3MEHIIEeHHsT 3aBaHTAKEHOCTI Cy//iB Ta
AJIBTePHATUBHUX 3ac00iB BUPIIIEHHST CIIOPIB.

6. Cam €CILJI rapanTye, 1110 Ypsau J0JEPKYIOThCS TIOJOKEHb CTAaTTi 6
KouBeHttii, Hanpukiajg, Haragyiodu iM, mo Oyab-ska ocoba, ska Gaxkae
pO3TIoYaTH IOPUIIYHE MTPOBAKEHHSI, TIOBUHHA MAaTU JOCTYII JI0 CYLY, i IO
Oy/b-AKe BTpy4YaHHst 3 GOKY JepiKaBh B Ie TIPaBo, fe-hakTo 4u je-iope,
€ HETIPUITYCTIMHUM.

7. KPEC posrasHysna NTHTaHHS CTOCOBHO TOTO, SIKMM UYWHOM CY/Ii
MOJKYTh OPATH Yy9acTh ¥ 3aX0/IaX 3 TAPAHTYBAHHS TOCTYITY /IO TIBUAKOTO Ta
e(eKTUBHOTO BUPIIIEHHS CIIOPiB.

8. KPEC maranye, mo Ilepma eBporeiicbka KoHbepeHIlid CY/IiB
«IIpuckopene BupilieHHs CIIOPIB i poJib CyAdiB», sika BigOysacs B Pai
€ponu 24 ta 25 ygucronaza 2003 poky, BUSIBHJIA, IO IMONPH yCi IiKaBi
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Ta KOPHMCHI ajibrepHAaTHBHI 3aco0H, sIK TO Meialliss 4 TPUMUPEHHS,
JIOBipa 10 CYZIOBUX YCTAHOB 3AJIUIMIAETHCS HEOOXIHOW XapaKTEPUCTUKOIO
JIeMOKPATUYHUX CYCIIJIBLCTB.

9. Tomy BakJIMBO, 10O TPOMAISIHU, 3BEPTAIOUYKCEH [0 CUCTEME IPABO-
CyJ|/14, 3HAJIH, 1110 BOHU MAIOTh CIIPABY 3 ePeKTUBHUMU IHCTUTYIISIMU.

10. ¥ npomy konrtekcti BucHoBOK crocyeTbest (A) MUTAHHS OCTYILY 10
npaBocy/is, (B) sikocti cucteMu ipaBocy/is Ta 11 OIIHIOBAHHS, KIJIbKICHUX
CTATUCTUYHUX JIAHUX, Tpoleayp MoHiTOprHTY, (C) 3aBaHTaKEHOCTI CYIB i
yIpaBJiHHs cynoBuMu cripaBamu, (D) aqsrepHaTUBHOTO BUPIIIIEHHS CIIOPiB
i3 BUBHAUEHHSM POJIi Cy//Ii y BTiJIEHHI IPUHIINIIB, BUKJIaIeHNX Yy KOHBeHTT]
ta B pimennax €CILJIL.

A. TOCTVYII 10 ITPABOCY 1A

11. JlocTym TPOMaaH M0 TPABOCYIS Tepefndavac HaaHHsT HATeKHOI
indopmartii mpo GyHKITIOHYBaHHS CY/IOBOI CUCTEMM.

12. KPEC BBaxkae, 1o 6yab-siki aii 3 HagaHHs 1€l indopmarii rpoma-
CBKOCTI TIOBUHHI 320X04YyBaTUCS.

13. TpomajchKicTh TOBMHHA Hacamiepea OyTu MHoiH(GOpMOBaHA PO
MPUPOLY CYJAOBOTO IPOBAJZKEHHs, sKe MO)ke OyTu iHimiiioBaHo, ioro
MOKJIMBY TPUBAJIICTh, BapTICTh Ta PU3WKHN HEMPABUJIBHOTO BUKOPUCTAHHS
npaBoBUX 3aco0iB. Takoxk cyij HazaBaTH iH(MOPMAIO PO BUPIMIEHHS
CTIOPIiB aJMBTEPHATUBHUME 3ac00aMU, sIKi MOKYTh OyTH 3alpOmMOHOBaHi
CTOPOHAM.

14. s 3arambHa iHGOpMaIlis AJIsT TPOMAJACHKOCTI MOKE TOTIOBHIOBATHCS
JIETAJIBHINIO 1H(MOPMAILIEIO, STKa, 30KPEMA, CTOCYETHCS JIETKUX BaXKJIUBUX
JUIST Cy/IOBOI TPAKTUKW pillleHb, BUHECEHUX CYJaMH, 1 CTPOKIB PO3TJLAIY
CIIPaB y pPi3HUX Cy/Jax.

15. Indopmamis mpo GYHKIIOHYBaHHS CYA0BOI CHCTEMHU MOKe
HaJXO/IUTH 3 TAaKUX PISHOMAHITHUX JKepes, ik MiHicTepcTBO IOCTHIIIT
(my6mikanii B indopmariiinux Oykierax, Ha BeG-caliTax TOIIO), CaykKO
COIiabHOTO 3abe3MeUeHHS Ta IOPUANYHUX KOHCYJBTAiHHIX CIyKO s
HaceJIeHHSI, YTBOPEHUX acOIliallisIMU IOPUCTIB, a TAKOXK 3 1HIIUX JIZKepe.

16. Cymu moBuHHI GpaTh yYacTb y TOMMpenHi i€l irdopmartii, 0coba1mBo
SIKINO B IXHIN CTPYKTYPI AIIOTH CIy:k01 y 3B’I3Kax i3 rpoMazichKicTio. Takox
iHopMalito MOXHA TIOIMIMPIOBATH 4Yepe3 IHTePHET-CAlTH, SKi MiATpu-
MYIOTbCS CyJIaMH.

17. KPEC pekoMeHIye PO3POOJIEHHS OCBITHIX TIPOrpaM, sIKi B TOMY
ypci BKIOYaaM O OIKMCH CyZ0BOI CHCTEMM Ta O3HAHOMYI BiJBiiyBamHHs
cyziB. Takox icHye morpeba B myOmikaiii ZOBIAHUKIB ST TPOMAJSH, 110
HaJaCTh MOKJIUBICTH TMOTEHIIHUM CTOPOHAM CYIOBOTO IPOIleCy Kparie
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3po3yMiTH (hyHKITIOHYBAHHS CYZIOBUX YCTAHOB, a TAKOXK MOIH(MOPMYE iX TIPO
mpoliecyasibHi rpaBa cTopin y cynax. I, napemri, KPEC pexomenye 3araibhe
HOUIMPEHH KOMITIOTEPHUX TEXHOJIOTIN i 3a0e3ledeHts IpoMaichbKOCTi
aHAJIOTIYHOIO iH(OpMalicio moa0 GYHKIIOHYBaHHS CY/iB, 3aCO0IB HOCTYILY
JI0 TIPABOCY/I/isT, TPUHHATUX OCHOBHUX PIllleHb 1 CTATUCTUYHUX Pe3yJIbTaTiB
poboTH CYiB.

18. KPEC nigTpuMye 3anpoBa/ZKEHHS CITPONIEHUX Ta CTAHIAPTU30BAHIX
(hopM TporiecyanrbHUX JOKYMEHTIB, HEOOXITHUX JIJIst IHII[IFOBAaHHSI Ta BEJICHHS
cripaBu B cyfax. Llg pexoMeHganlist oo CrpoIeHHs € 0coBIUBO BATOMOIO
y BUIIQJIKax He3HAYHMX CY/OBUX CIIOPIB, CIIOPIB 3a y4yacTIO CIIO)KMBayiB,
aTaKOXK Y CIIPABax, y AKUX BUSHAYCHHS TPABOBUX Ta (haKTUYHUX 0OCTaBUH He
BUKJIMKAE OCOOJIMBUX TPY/IHOIB (HATIPUKJIA/L, [I[0/I0 BPETYIIOBAHHS CIJIATH
6opris). KPEC Takok pekoMeHLy€e po3pobIeHHsT TEXHOJIOTIT, 38 0MOMOI0I0
SIKOI CTOPOHM YU iX TPEICTABHUKU MOTJH O, KOPUCTYIOUUCH KOMIT IOTEPOM,
OTPUMYBATH JIOKYMEHTH, HeOOXi/IHI /I MOJAHHS TI030BY 110 CYAY, Ta MaTh
MIPSIMUIA 3B’I30K 13 Cy/IaMU.

19. KPEC Takox pexoMeHye, 11106 cTopoHu OyJIu IMOBHICTIO 1MOiH(OP-
MOBaHi aJIBOKaTaMu, cyJaMu 4i apOiTpaskeM, HaBiTh 70 MOYATKY TIPOIIECY,
CTOCOBHO XapaKTepy Ta PO3Mipy BUTPAT, sIKi IM I0BEIEThCs TIOHECTH, a TAKOXK
CTOCOBHO TepenbauyBaHol TPUBAJIOCTI TMPOIECY, BKJIIOYHO O MOMEHTY
yXBaJIeHHS Cy/I0BOTO PillleHHs.

20. ¥ m. 9 Bucnoky Ne 2 (2001) KPEC Bkazama Ha BaKJIUBICTb
aJleKBaTHOro (piHaHCyBaHHS Ui PoOOTU Oyb-AKOI CYZOBOI CHCTEMHU.
BuHukae samvraHHS: KOO MIipOI0 CTOPOHM IIpolecy abo iHIm ocoOu,
SIKi TIOCTAIOTh TIEpesl CYAOM, MOKYTh ab0 MOBWHHI POOUTH BHECOK y Take
(inancyBaHHs HUISIXOM ciuiatu  cyzoBoro 36opy? KPEC BBakae, 110
CyJIOBa cHcTeMa He MOBUHHA TIEPEITKO/PKATH JIOCTYITY /10 TIPABOCYI/IS Yepe3
HaJMipHY BapTiCTh Ccys0BUX Mocayr. EdekTuBHa cuctema mpaBOCy/is
(yHKIIOHY€E Ha 6J1aro MIMPOKOTO 3aTajly CYCIIJIbCTBa, a He TIIbKU THX 0Ci0,
CIIPaBU SKUX PO3IVIAAAIOTLCS B Cy/i. BepXOBEeHCTBO 1paBa IeMOHCTPYETHCI
i BCTAaHOBJTIOETHCST Yepe3 eeKTUBHY POOOTY Ta PillleHHsST CYJiB, 10 HAIA€e
CYCIIIJIBCTBY 3arajbHy MOJKJMBICTb PEryJIOBaTH Ta BIIOPSAKOBYBATH CBOI
BIIHOCUHU HAINHO Ta BIIEBHEHO.

21. [lepskaBa TTOBUHHA OPTraHi3yBaTH CUCTEMY ITPABOBOI JIOTIOMOTH TaK,
mob HajaTH MPaBO KOKHOMY KOPHUCTYBATHCS JOCTYIIOM JO TIPABOCY/IJISL.
IIs1 monmomora mMOBMHHA MOIIMPIOBATHCS He JIWIE HA CY/0BI BUTpaTH, a 1
Ha IOPUANYHI KOHCYJIBTAII] 11040 HOIIBHOCTI Y1 HeOOXiAHOCTI 3BEpHEHHS
1o cyny. Ilpasosa jornomMora I[OBMHHA HajaBaTUCH He JiMile HaWOiLIbII
HYsKIEHHUM, a i, IPUHANMHI 4acTKOBO, 0cobaM, cepelHiil JoXia AKUX He
JI03BOJISIE OTLIATUTH CY/I0BI BUTPATH (€3 CTOPOHHBOI MiATPUMKH.
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22. Taka cucTeMa 4aCTKOBOI MPAaBOBOI JOINOMOIM J03BOJISAE 30LILIIUTU
KiTbKICTH OZIeprKyBadiB IOTIOMOTH, 36epiraloun eBHIi HamtaHe Mik 000B’I3KOM
OpraHiB B TIOJETITYBATH JOCTYH O TPABOCYANS Ta TMEPCOHATBHOIO
BisnosigambHicTio ocobn. KPEC BBakkae, mo cymis abo iHImmM opras,
KU BUKOHYE CyJ0Bi (DYHKIIII, HOBUHEH MaTH MOKJIMBICTH OpaTh ydacTb y
TIPUIHSTTI pillleHHs TPO Ha/IaHHSI I0TIOMOTH. SIKIII0 OpraH, SKuil BiATOBiIa€ 32
PO3TJIA 3B PO HAJAHHA TIPABOBOI JOTTOMOTH, BUMYTIIEHUH BiIXUJIUTH TaKy
3as1BYy Yepe3 OUEBUIHY HENPUHHATHICTH a00 HEOOI PYHTOBAHICTD BiAIIOBIIHOIO
MI030BY, TO Y BUIIAJKY, KOJIH [I030B yCe K TaKK HOJACThCA 0c00010, 3as1Ba SIKOI
OyJsa BigxuieHa, HeoOXigHO, abu Cynis, KOTpHii OpaB y4acTh y IIPHUAHATTI
PpITlIeHHS 010 HAJIAaHHS TIPABOBOI JIONIOMOTH, Y TPUMABCS Bijl PO3TJISITY CIIPABU 3
MeTor0 3a0e3IeYeHH s BiNOBIAHOCTI 000B’I3Ky 06’ €KTHBHOI HeyIepesKeHOCT
3riztHO 31 crarreio 6 Konsenii.

23. KPEC BBaxkae, Mo TpaBoBa OMOMOTA MOBWUHHA (hiHAHCYBATHCS
JIepsKaBHUM OPraHoM 3i clieliaibHuM OI0KeToM, 11100 BiAIOBIAHI BUTPATH
He BiJIHOCUJINCS Ha olepaliiiii 010/ KeTH Cy/IiB.

24. HaganHg 1paBoBOI JIOIIOMOTM CTOPOHAM IIPOIECY € BaKJIUBOIO
CKJIJIOBOIO JIOCTYITY /IO TTPaBOCY LS.

25. KPEC Brasye Ha Te, O B AEAKUX JAepsKaBaX ydacTb a[BOKaTa B
CYZIOBOMY Tpolleci He € HeoOXimHow. [HIm jepsKaBW BHU3HAYAIOTH PisHi
MIPOIEyPH 3aJIESKHO BiJl po3Mipy (DiHAHCOBUX iHTEPECIB i XapaKTepy CIopy
abo mpoBa/pKeHHst. [IpaBo CTOPOHU 3aXWIATH CBOK CIIPaBY B Cy/i Yepe3
Mpe/ICTaBHUKA Ha BJAaCHUU BUOIp abo 0COOUCTO MiAXOMUTH SKHANOIIbIIE
JUIs CIPOINEHUX CYZOBUX IPOBA/KEHb, CYIOBHUX CIIPAB i3 HE3HAYHUM
(binancoBUM iHTEPECOM i CIIPaB, MO CTOCYIOTHCS TIPAB CIIOKUBAYIB.

26. Tum He MeHIle, HaBiTh Yy CIIpaBaX, /e ydyacTh aJ[BOKaTa He €
HeobxigHoIo Big camoro nodatky, KPEC BBaxkae, 110 Ma€ iCHyBaTH HOpMa,
sTKa HaJa€ Cy/ULi MOJKIMBICTD, sIK BUHSATKOBUHN 3acid, BUAABATH yXBAIY PO
3aJyYeHHs aJiBOKATa, SIKIO y CIPaBi BUHUKAIOTH OCOOINBI MUTaHHS ab0
SIKIIO iCHY€E CePHO3HMUIT PU3UK TOTO, MO MpaBa CTOPOHU 3aXUCTY OYIYThH
nopylueti. ¥ TakoMy BUIIQJKy IIPEACTaBHUIITBO 32 [OIIOMOIOIO aJBOKaTa
MOBUHHO T ATPUMYBATHCS e(hEKTUBHOIO CUCTEMOIO TIPABOBOI IOTIOMOTH.

27. Pesomonist Ne (78) 8 nepenbauae B 1. 1 JomaTKy, 110 <«IIepernoHu
€KOHOMIUHOI'O XapaKTepy He MOKYTh OyTH HePeNIKOA0I0 I KOAHOI 0cobu,
KOJIM HIeThCS TIPO 3A1iHCHEHHS 200 3aXUCT IIpaB Takoi 0coOu...» .

28. IlorpibHO, TUM He MeHIIe, 3a100iraTi BCTAHOBJIECHHIO BUHATOPOLU
aJBOKaTaM Ta CYAOBUM IMOCAJOBUM 0c00aM TaKUM YIHOM, 1006 Iie He
MPU3BOIUIO 10 HEmoTpiOHUX mporecyanbHux Aifl. Cirig Takoxk, 3TiZHO

1 Pezomoria Komitery minictpis Pagu €sponut Ne (78) 8 «I1losio mpaBoBoi 01oMoru ta
KOHCYJIBTAIi .
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3 Pexomenpanicto Ne (84) 5 (umpunnun 2-1 [lomarky)?, nepenbauuru
MOJKJIUBICTb 3aCTOCYBaHHS CaHKINH y BUMAJAKY 3JIOBKWBAHHS CYIOBOIO
IIPOLIELYPOIO.

29. TIpaBoBa s0IIOMOra He € €AMHUM 3aCOO0M CIPHUSIHHS JOCTYILY [0
npaBocyst. THII MeToau, siKi MOKYTh OYTH BUKOPUCTaHI 3 I[€00 METOIO,
BKJIIOYAIOTh, HANPUKJIAA, CTPaXyBaHHS CyNOBUX BUTpAT, SIKE IOKPUBAJIO
6 BiacHi cyZoBi BUTpaTu CTOPOHHU ab0 OYyAb-AKY IHILY CyMy, LIO IIJJIsArac
CIJIATI 1HIITII CTOPOHI B pasi mporpaiiry CripaBH.

30. KPEC ne posrasgmae B 1ipoMmy BuCHOBKY iHII IMAIXOAM CTOCOBHO
oprasisariii ocTymy /M0 TPaBOCy//s, B TOMY 4YMCJi cucteMn (ikcoBaHOI
OTLJIATH CyTOBUX BUTPAT UM OILJIATH CYZIOBUX BUTPAT 3aJI€KHO BiJl BAKOHAHHS
BU3HAYEHOI YMOBH.

B. AKICTb CUCTEMU MPABOCYIJIS1 TA i OIITHIOBAHHSI.
KIJIbKICHI CTATUCTHUYHI JAHI. TIPOUHEAYPU MOHITOPUHI'Y

31. 3abesmnevennst MPaBOCYAS OXOILIIOE He TUIBKH POOOTY CYAMIB Ta
IHITUX [PEACTaBHUKIB IOPUANIHUX MPodeciil, a it BKIHOYA€ BEIUKINA 06CsT
MISJIBHOCTI, SIKa 3MIMCHIOETHCS B MeKaX CYZOBUX YCTaHOB JE€P:KaBHUMN
caysxk6oBIsIMU Ta rpoMasiHaMu. (DYHKIIOHYBaHHS TIPABOCY//ISE 3HAYHOK)
MipOI0 3aJIe3KUTh 1 BiJ| Cy0Boi iH(pacTpykTypu (IpUMIllieHHsT, 00JIaHAHHS,
JIOTIOMI>KHUI TTepcoHasl ToINo). BiANoBifHO, AKiCTh CUCTEMU MPABOCY/IS
3aJIE3KUTh BiJl TKOCTI iHPPACTPYKTYPH, SIKA MO3KE OIi HIOBATUCSI 32 KDUTEPISIMHU,
HOAGHUME 10 THX, 1[0 3aCTOCOBYIOTHCSA IS IHIIUX JIEPIKABHUX TTOCIIYT,
a TaKOX 3aJeXKUTh BiJl TPogecioHanisMy TPEACTABHUKIB OPUIUNIYHUX
npodeciit (cyaiB, a TAaKOK aJ[BOKATIB, MPOKYPOPIB Ta IXHIX MOMIYHUKIB).
ChorofHi iCHy€ MOKJIMBICTh OIIIHKM poGOTH IMX TpodecioHaliB 3a
CTaHAAPTaMU 3aKOHOAABCTBA, CYUIBCHKOI abo mpodeciiHol IpUaAnYHOI
MTPaKTUKA Ta JEOHTOJIOTII.

32. PasoM 3 THM, OCKIiJIbKM TIOTIUT HAa MPABOCYIS 3POCTAE, OilbIIicTh
KpaiH CTHUKA€eTbCsT 3 OIODKETHUME OOMEKEHHSIMU I0A0 (hiHAHCYBaHHS
opraHiB cucTeMM IpaBocyid. Teopis i MpaKkTHKa BKa3yloTh HA MOKJINBICTh
OIIHIOBAHHSI AKOCTI CYMOBOI MiSIIBHOCTI 3 TOYKU 30pYy il COIliajJibHOI W
€KOHOMIUHOI e(eKTUBHOCTI, 3a JOIOMOTOI0 KPUTEPiiB, SKi 1HOMI €
NOMIOGHUMU IO THUX, 10 BUKOPUCTOBYIOTHCS JIJIst OIIHIOBAHHS {HIITHX
JlepsKaBHUX MOCJIYT.

33. KPEC BKasye Ha Te, [0 BUHUKAE HU3KA MPOGJIEM, KOJIU 10 CUCTEMU
MTPaBOCY//IST 3aCTOCOBYIOTBCSI KPUTEpIi OIIHIOBaHHS, SIKi HEe BPaXOBYIOThH 11
ocobsmBocteil. Xoua mopiGHI MIpKyBaHHST MOXKYTh TIONIMPIOBATHCS i1 Ha

2 Pexomengiantisi Ne (84) 5 Komirery minictpis Pagu €sporu nepxasam-unenam «I{ono
TIPUHINMIB IINBITBHOTO CY/0UYMHCTBA, CHPSMOBAaHNX HA BIOCKOHAJICHHS 3/i1CHEHHS
IPABOCY /LS.

274

BuicHoBok Ne 6 (2004)

inmi fopuanyti npodecii, KPEC oninnma Hacaikum Takoro migxomy o0
JUSITBHOCTI CY/TIB.

34. KPEC naroJornrye Hacammiepesi, 10 OIIHIOBAHHS «SIKOCTi» CUCTEMH
PaBOCY/UIs, HAIlPUKJIAJ, pe3yJbraTiB poOOTH CHCTEMU CY[AIB 3arajom
ab0 KOKHOIO OKPEMOIO CY/Ay 4K TPYIH MICHEBUX CYAiB, He CJIij ILIyTaTH
3 OIliHIOBaHHAM MpodeciitHoi KBamidikaiii KOXHOTO OKPEMOTO CY/II.
ITpodeciiiHe OIIHIOBAHHS CYAIB, 0COOJUBO KOJM HAETHCS PO PillleHH,
sKi BIUIMBAIOTh Ha IXHill craTyc abo Kap'epy, € 3aBAaHHSM, AK€ Mae iHII
i1l f MOBMHHO BUKOHYBATHCS Ha IijicTaBi 00'€KTUBHUX KPUTEPIiB 3 yciMa
rapanTisiMu cyliBcbkoi HesanesxHocti (uB. Bucnook KPEC Ne 1 (2001),
30KpeMa II. 45).

35. Ilpaktmka peskux KpaiH CBiI4WTH, IO ICHYE HEHAJNEKHE, Ha
nymky KPEC, moennanust OIiHIOBAHHST SIKOCTI CHCTEMU TPABOCY/IST Ta
npocdeciiiHOTO OIiHIOBAHHS [isIJIbHOCTI OoKpemoro cyzani. lle moennanns
BiZIOOPAKAETBCS B TOMY, SIKHM UYHHOM 30UPAIOTHCS CTATUCTHYHI JIaHi.
Y neaxkmx KpaiHaxX CTaTHCTHKA BEJETHCS MIOAO KOXHOTO OKPEMOTO CY/I,
B IHIIUX — IOZ0 KOKHOTO OKPEMOTO Cyiy. ¥ BCiX KpaiHaxX BiZOyBaeThCs
(pikcartist KiTbKOCTI PO3IJISTHYTUX CIIPaB, ajie Tepilia cucTeMa PUB’s3yeE 1ei
MOKAa3HUK /IO JAHUX IOJI0 OKpeMux cyaliB. Cucremu, y SIKUX JIiSLTBHICTH
CYA/iB OIIIHIOETHCA CTATUCTUYHO, IK TMPABUIO, BKJIIOUAIOThL MEBHUU TI0-
Ka3HUK BIZICOTKA 33/I0BOJIEHNX alleJISAIIHHUX CKapr.

36. [leski kpaiHN pO3TJSAAAIOTH BiZICOTOK pillleHb, CKACOBAHWUX y Cy/ax
amesianiiinol incranmii, gk mnokasHuk. OO’€KTHUBHE OIIHIOBAHHA SKOCTI
pillieHb CyIJiB MOKe OyTHU OAHUM 3 €JIE€MEHTIB, IKUI yPaXOBYETbCs MIPU
npodeciiiHOMY OIIHIOBAaHHI JiSIBHOCTI OKPEMOTO cyjjli (aje HaBiTh y
[[bOMY KOHTEKCTI CJIiji GpaTw JI0 yBaru MPUHIIUI BHYTPINIHBOI CYIIBCHKOT
HE3JIeKHOCT] i TOW hakKT, MO TeperJisi PillicHb MOBUHEH PO3TJISAATHCS
SIK HOPMaJIBHWH pe3yJbTaT aneJsdaiiiiHuX Mporenyp, SKUH He O3Hauae
HAagBHOCTI BUHU B X CyA/i mepinoi iHcrtauiiii). OpHak BUKOPUCTAHHS
BiZICOTKA CKacOBaHUX pilleHb $IK €IUHOr0 ab0 HaBiThb $IK HEOAMIHHO
BKJIMBOTO MTOKAa3HUKA OLIHIOBaHHS SIKOCTI AistiibHocTi cyii KPEC BBaxkae
HeramexxunM. Cepes KiTbKOX aCTIeKTiB, sTki MOTJTH 61 Gy TH 06TOBOpeHi Y CBIiTIi
wiei npobaemu, KPEC migrpecsioe, mo OJHICI0 3 XapaKTePUCTUK CUCTEMU
MIPaBOCY/IIS, STKA TPYHTYETHCS HA <IIPOIIELyPax», € Te, 10 SKiCTh PO3TJISLY
OKPEMOi CIIPaBU 3HAUYHO 3aJIEKUTD BiJl AKOCTI TOMEPEHIX MPOIeCyaTbHUX
KpOoKiB (YKMTUX IOJIII€I0, IIPOKYPOPOM, ajBOKaTaMu abo CTOPOHAMM),
o poOUTH OIIHIOBAHHS e(hEKTHBHOCTI POOOTH CYAIIB HEMOKJIUBUM 6e3
OTIIHIOBAHHS KOKHOI OKPEMOI MPoIiecyasbHOl CTaIil.

37. Ile came cTOCY€ETHCS 11 IHITUX CUCTEM, Y SIKUX, XOU i HE BpaXOBYEThCS
Bi/ICOTOK CKaCOBAaHUWX PilllcHb, 3iCHIOETbCA TIEBHE OI[IHIOBAHHS OKPEMUX
pillleHb, BUHECEHUX CY/IETO.
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38. ¥V nmesgkux kpaiHaxX OIIHIOBAHHS SKOCTI TIPABOCY/S 3/[IHCHIOETHCS
[IJISIXOM BU3HAYEeHHST ITOKA3HUKIB OIIHKKM e(eKTHUBHOCTI POOOTH CYyAY:
TPUBAJIOCTI PO3IVISAAY CHPaB, KiJIbKOCTI HEPO3IJISHYTUX CIIPaB, PO3Mipy
MTATy TEXHIYHUX MPAIliBHUKIB, KUJIBKOCTI 1 SKOCTI iH(pacTpyKTypu
(3 OKpeMUM ypaxyBaHHSM IIPUMITIleHb Ta iH(GOPMAIIIITHIX TEXHOJIOTI ) TOIIIO.

39. eit miaxiz, y NTPUHIINII, € TPUHHATHUM, OCKIJIBKY BiH CIIPSAMOBAaHUN
HA OIIHIOBAHHS «e(DEKTUBHOCTI POOOTH» CUCTEME TPABOCY/JIS Y IITUPIIOMY
cerci. Opmmak kpamum migxomom, #Ha aymky KPEC, mormo 6u Gytn
OIIHIOBAaHHS SIKOCTI 3[iifICHEHHSI CYAOYMHCTBA y 1e OiJIbII IIHPOKOMY
KOHTEKCTI, a caMe y B3aEMOJIil 3 IHIMUMU 3MIHHUMU YMHHUKaMu (Cyji i
aJIBOKATH, TIPABOCY/IIS 1 TIOJIIIis, Cy/I0Ba MMPAKTUKA i 3aKOHO/IABCTBO TOIIIO),
a/pke OUIBINICTD BaJl CHUCTEME IPABOCY//IA TIOB'sI3aHi 3 HEAOCTaTHHOIO
KOOp/IMHAIIIEI0 MiK Kimbkoma cy6’exramu. KPEC BBajkae TakoK KPUTHUHO
BOKJUBUM TIKPECIAUTH B3AEMO3ATECKHICTh MK SKICTIO TIPABOCYIAS Ta
HaSBHICTIO HAJIEXKHOI iH(DPACTPYKTYPH i OMOMIZKHOTO TIEPCOHAITY.

40. Hasitp saxuo cyuyacHi iHdopMmariiiHi TeXHOIOT] M03BOJSOTH 36ip
CKJIQJHUX JIaHUX, B3aJUIIAEThCsS MpobJjaeMa TOro, sKi 3MiHHI (akTopu
MMOBWHHI OIIHIOBATUCH, SKMUM YWHOM 1 KUM MOBWUHHI IHTEPIPETYBAaTHUCS
pe3yJIbTaTH.

41. Ilomo maHux, sKi MaroTh 30MpaTHCs, Hapasi 3araJbHONPHITHATHX
kputepiiB He icuye. Ile BigOyBaeThbcs BHACIZOK TOTO, IO BiAlIPaBJIeHHS
MPaBOCY/JISL 1y>Ke BIPI3HSAETLCA Bi/l CYTO aIMiHICTPATUBHUX 3aB/aHb, SIKi
€ TUIOBUMU JIJIS IHIIUX JIEPKABHUX IOCJYT, Jie PO3POOJIEHO OIiHIOBAHHS
3a [OKasHUKaMu, 10 Moxke OyTu edexruBuuM. Hanpukaaza, Toil dakt, 1o
OJTHOMY Cy/Iy TIOTPIOHO B cepelHbOMY OiJibIlie Yacy Ha PO3IJIS] CIIPABH, HijK
ifmroMy, abo 1o MeBHUH ¢y Ma€ OLIBINY KiTbKiCTh HEPO3TISTHYTHUX CIIPaB,
MOJKe O3HAYATH, 10 TaKWil CYJI € MEHII e(heKTUBHIM, ajie 1ie MOKe Oy TH i He
TaK.

42. Slxkumu 6 He Oyu TeHaeHNil B il cepi, KPEC BBakae, 1110 «IKiCTh»
3MiMiCHeHHSI TPaBOCYNJd He TOBUHHA PO3YMITHUCS $SIK CHHOHIM ITPOCTOI
<MPOAYKTUBHOCTI» CYZOBOI cUCTeMU. AKICHUI TiXi/l TOBUHEH HacaMIiepe/l
OITIHIOBATU CIPOMO’KHICTD CUCTEMU 3aJ0BOJIBHATU TOMUT Ha TPABOCYIAS
BiITOBIZTHO 710 3aTaJbHUX IiJIell TTPaBOBOI CHUCTEMU, /i€ MBUAKICTb TPOXO-
JUKEHHST CIIPABOIO TIPOTECYaJbHUX CTalil PO3IJISIYy € JWIle OIHUM i3
eJIEMEHTIB.

43. OckimpkM 3apa3 HEMOXKJINWBO MOKJIAZATHCS Ha IMHPOKOBKUBAaHI
kputepii, KPEC pekomenaye, o0 IIOKAa3HUKU SIKOCTI BHU3HAYAJIKCh,
[IPUHANMHI, HIMPOKUM KOHCEHCYCOM IIPEe/ICTABHUKIB I0PUANYHUX 1TPOdeciii.
IIpu 1boMy JOIiJIbHO, MO0 HEe3aJIeKHMIT OpraH CaMOYIIPaBJIiHHS CyIOBOI
BJIAZIM BifirpaBaB OCHOBHY pOJib y BigOopi Ta 30MpaHHI JaHUX MIOLO
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«KOCTI», Y po3po0OJIeHH Tpolieypy 300Dy AaHKX, B OL[IHIOBAHHI pe3yJIbTaTiB,
iX HaJ[aHHI Ha 3aIUT OKPEMUX 0CI0 Y TOPSAKY KOHMIAEHIIIHOCTI, a TAKOXK Y
TIOTNUPEHHI 1X cepesi TPOMaIChKOCTI. ¥4acThb 1IbOTO OPTaHy MOsKe BUPITIATH
pobJIeMy SIKICHOTO OITiHIOBAHHSI 3 YPaxyBaHHSIM [IOKa3HUKIB i KDUTEPIIB, sIKi
Opasin 6 10 yBaru He3aJlesKHICTD CyUIIB.

44. 3asBuyail craTUCTHYHI AaHi 30MPAIOTHCA CyJaMU 1 HaACUIAIOTHCS
0 LIEHTPAIbHOIO Opramy, skuMm Moxe 60yt Bepxosuuii Cyx, Bumia cynosa
pama, MinicrepcTBo tfoctunii abo HaiioHaspHa cymoBa aaMiHicTpalris.
V moneHHOMY 300Dl JaHUX BasK/JIKMBY POJIb MOKE BifirpaBaTul alapar Cyiy.
YV mesaxkux BHIIAAKaX IIPUBATHI opraisaiii Gpajy y4yacTh y BHU3HAYeHHi
SIKICHUX TTOKA3HUKIB 1 B pO3pO6JIEHH] CHCTEMU KOHTPOJIIO SIKOCTI.

45. OTpUTIOTHEHHST CTATUCTUYHUX JAHUX MO0 MTOTOYHUX 1 PO3TISTHY THX
CIIpaB y KOKHOMY CY/Ii, sIKe 3MIHCHIOEThCA B IEIKUX JIepKaBax, € e OTHUM
3ac000M IIPO30POro BU3HAYEHHS HaBaHTaxkeHHs cyaui. Ciiij BUBYMTH MOXK-
JIMBICTh HaZaHH: HaBiTh Ti€l indopMaril, xa npusHadeHa s 00MeKeHOro
KOPUCTYBaHHS, IOCJIIHUKAM i CY/IIM 3 METOIO [TO/IAJIBIIIOTO BJOCKOHAJIEHHS
CY/IOBOI CUCTEMU.

46. IlenrpasbHuii opran, gkuii 30upac gami, juiie iHOAI 3AIACHIOE
MOCTIMHUNT MOHITOPHUHT. lleli MOHITOPUHT He 3aBXKIM, OHAK, MAE TPSIMUI
i Gesmocepe/IHill BIJIMB Ha OPTaHizallifo CyaiB abo PO3MOALT KaJPOBUX YU
MaTepiaTbHUX Pecypcis.

47. KPEC nepexoHana, 110 36ip i MOHITOPMHI HaHMX HOBUHEH 3Jilic-
HIOBAaTUCS PETYJISIPHO B iHTepecax yCi€l CyZ0BOI CUCTEeMH, a BiMOBIIHI
TPOIIE/LY PV MATOTh I0O3BOJISITH B OY/Ib-AKU I Yac KOPUTYBATH OPTaHi3aIliio Cy/IiB
3TiAHO 31 3MiHAMK B IXHbOMY pOOOUOMY HaBaHTaKeHHI®. J[J1s peasisariii 1boro
3aBJIaHH, 3 YPaxXyBaHHAM He3aJeKHOCTI CyZI0BOI BJjaau (a came IPUHIIUILY
HE3MIHIOBAHOCTI CY/I/IIB i 3a00POHU BUJIYYEeHHS CIIPAB 3 IPOBAKEHHS CY I ),
KPEC BBaskae A0LiIBHUM, 106 OPraHOM, SIKMH YIIOBHOBasKEHUIT 30MpaTh
JaHi Ta 3AiHCHIOBATH MOHITOPUHT, OYB He3aJe)KHUU OpraH, 3rajaHuii
y nyukrax 37 i 45 Bucnosky KPEC Ne 1 (2001). dkmio inmmii opran
YIOBHOBAKYETHCST 30MpaTh MaHi Ta 3MiICHIOBATH MOHITOPWHT, IepKaBh
HOBMHHI 3a0e311e4n Ty, o6 1 JiSAbHICTD 3aIUIIAIACs B MEXKaX JIepPKaBHOI
chepu 3 TuM, abu 36epertu BiAMOBIAHI MOJiTUYHI iHTEpecH, MOB’si3aHi 3
006pOOKOI0 TaHUX TIOO0 MpaBoCys. HesaneskHuii opraH, MpoTe, NOBUHEH
MaTH [MOBHOBA)KCHHS B)KMBATH 3aXO/iB, HEOOXiHUX /I BHECEHHS 3MIH B
opratisariiro cyiB 3riJ{HO 3i 3MiHaMH B IXHbOMY POOOYOMY HaBaHTaKEHHI.

48. Cuix 3abesneyuTy TiCHY CHIBIpalio BCiX cy6’e€KTiB LIOAO iHTEP-
TpeTartii i MOMMUPEHHS TaHNX.

3 Ius. poaain C (b).
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C. POBOYE HABAHTAKEHHS i1 VIIPABJITHHS CIIPABAMU

49. Y 1bOMy PO3JIiJii PO3TJISIAI0THCS 3aXO0/H, SIKi MOKYTb 3MEHITUTH
poboue HaBaHTAKEHHS CY[AiB, a TaKOXK 3aXOM, AKi MOKYTb JOIOMOITH
B oprauisailii po3raay crpas, 10 HaaxoadaTh jo cyny. KPEC noennana
i aBa NUTAaHHA?, OCKIJIbKM BOHU € B3aEMOIIOB’'S3aHUMHU Ta BaKIUBUMU
s ePeKTMBHOTO BMKOHAHHS CyJaMH CBOro O0OOB'sI3Ky 3abesredyBaTh
CIIPABE/ITTUBUI PO3IJISI/L CIIPAB YIIPOJOBK PO3YMHOTO CTPOKY.

I. BATAJIBHI ITOJIOKEHHA

50. 3axo/u 3i CKOPOUEHHST pOGOYOTO HABAHTAKEHHS CY/IiB Mepe0adatoTh:
3aX0/Id, IKi MAIOTh TiJIbKU 1110 METY, Ta 3aX0/IU, IKi MAIOTh ITUPIIIEe cCaMOCTiliHe
3nauenns. Pexomenarist Ne (86) 12 Busnavae 3axo/iu, siKi 3aCTOCOBYIOThCS
Pi3HOIO MipOIO 10 KpUMIiHAIBHUX i IUBLIbHUX cyaiB°. Pekomenmaitii Ne (87)
186 1 Ne (95) 127 crocyioThbest Jiie KPpUMiHAJIBHUX CIIpaB. 30KpeMa, Taki
3aX0JM, SIK YCYHEHHsT HECYMOBUX 3aBIaHb ab0 MOCATHEHHS 36aTaHCOBAHOTO
poboYOro HaBaHTAKEHHST CIPSIMOBaHI Ha 3abe3MedeHHs BiAMOBITHOTO
HaBaHTAKEHHsT Cy/UIi Ge3mocepeibo. 3aXo[u 3 YPEryJioBaHHS CIIOPIB 3a

4 TIuranns po6oYOro HaBaHTaKEHHS i YIIPaBJiHHs clIpaBaMU PO3IJSAIANNCI B PaMKaxX

IIepmroi eBponeiicbkoi kongepentii cy1iB (auB. 11. 8 BUIe).

Pexomenpanisa Ne (86) 12 Komirtery minictpis Pagu €Bponu geprkaBam-wienam «Ilogo

3aXOJIiB 13 TIOTIEPE/UKEHHS 1 3MEHIIIEHHsI Ha/IMiPHOTO POOOYOTO HABAHTAKEHHST B CY/IaX».

PexkomeHnaiiist 0XoILIoe:

a) mporieaypu nmpuMupenHst (abo, 3TiHO i3 CYYaCHIMIO TePMIHOIOTIED, «MeTiartii»),
Y TOMY 4rCJIi 000B’SI30K aIBOKATIB CIIPUATH IPUMUPEHHIO;

b) inmi nosacyaoBi mpoieypu BperyJioBaHHs Cropis, BKIoYaoun apoitpax (i, xoua
1€ IPSIMO He 3a3HAYeHO, OMOYJICMEHA);

C) POJIb CY/ULL Y CIIPUSTHHI MUPHOMY BUPIIlIEHHIO CHOPIB;

d) BUITyUeHHS HECY/IOBUX 3aB/IaHb 3 000B'A3KIB CYJUILiB;

€) CyINOBUIl pO3TJIsi]| y TIepIiii iHCTaHIlii OHUM cy/ielo (a He KOJIerieio Cy/liB);

f) mepersisin KoMIeTeHILT cy/IiB /st 3abe3TedeH st 30aIaHCOBAHOTO PO3IO/ILIY POOOUO-
IO HABaHTAKEHHS;

€) OIliHKA BIVIMBY IOPUAMYHOTO CTPaXyBaHHs (BUTPAT) /IS 3'sICYBaHHS TOTO, Y1 320X0-
YyEThCsI MOJIAHHST HeOOTPYHTOBAHKX [O30BIB.

Pexomenpartis Ne (94) 12 Kowmitety minictpis Pagn €Bponu gepskaBaM-4sieHaM Harajaye

JiepKaBaM, 10 ixHiii 000B’s30K 3abe3nedyBaTi HajleskHI poOOYi YMOBH IS CY/ULIB

BKJIIOYAE «BKUTTS HAJIEKHUX 3aXO/IB IS TIepelaHHs HeCy/I0BUX 3aB/laHb iHIITIM OCO-

6aM» BIANOBIZAHO 0 monepeaHix PexoMenpaniii.

Pexomenmarisg Ne (87) 18 Komirtery minicTpis Pagn €Bponu nep:kaBam-aienam «Ilomo

CHPOIIEHHS KPUMIHATIBHOTO [IPABOCYIIS>.

Pexomenariist Ne (95) 12 Komirery minictpis Pagu €sporu nepsxkasam-aienam «I[1loso

YIIPaBIiHHSA CHCTEMOIO0 KPUMiHAJIIBHOTO TPABOCY//IST» MICTUTH Pi3HOIIAHOBI PEKOMEH-

Jallii CTOCOBHO BUPIIIEHHs MPOOIeMU 301IbIIEHHST KIJTBKOCTI CKJIQJHUX CIIPaB, HeoO-

IPYHTOBAHUX 3aTPUMOK, OIO/KETHUX 0OMEKEHD 1 MiJBUIEHUX OYiKyBaHb CYCITIbCTBA

Ta nepconany mig saronoskamu: (I) Busnauenns saspanb; (I1) Yupasainusa po6ounm

naBantaxenuaym; (I11) Yupasninua indpacrpykryporo; (IV) Yipapiinus kajipoBUMu

pecypcamu i (V) Yupasminns indopmaiielo Ta KOMyHiKalis.

bl
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3101010 (CTOPOHAMHU CcaMOCTiitHO abo 3a JOIOMOTOI Meialii®) MawTh
caMocCTiliHe 3HaYeHHs, sKe BimoOpaskac IiHHOCTI cBOGOAM BHUOOPY I
MMOPO3YMiHHS TTOPIBHSIHO 3 PIillIEHHSM, SKe YXBAJTIOETHCS CY/OM. 3aXOIH 3
JIeKpUMiHaTi3allil He3HAUHKX MTPABOTIOPYIIEHh MOXKYTh BiZIOyBaTUCS 3a/Jist
CKOPOUYEHHST POOOUYOT0 HaBaHTAKEHHS Cyy ad0 BOHU MOKYTh BifOyBaTucs
3 OTJISILy Ha Te, MO0 CIIPaBY MEBHUX TUIIB MPABOMOPYITHUKIB (HAITPUKJIAL,
HEMOBHOJITHIX) PO3IJsanucs 103a MexaMu (POpPMaJIbHOI  CUCTEMU
KPUMIiHAJIBHOI IocTullii. YiTka BU3HAUEHICTbh MOTUBIB CIIPUATUME PO3YMIHHIO
nepeBar KOHKPETHUX 3aXO/IiB.

51. KPEC mnpononye moyatd OOrOBOPEHHSI TEMH 3 PI3HOMaHITHUX
[UTaHb, IKi € CIJIBHIMEI 260 MOPIBHIOBAHUMI IIPU POSTJIS KPUMIHATBHUX
Ta [UBiTHHUX CITPAB.

(a) CynoBa anmiHicTpaiis

52. KPE€C BusHaumsia ABi 6a3oBi Mojesi yupaBiiHHA cyzamu’. 3TigHO
3 OJHICIO 3 HUX Cy[Ji BiirparoTh He3HauHy Ge3[OCEepenHIo Pojib abo He
BiZlirpafoTh B3araji >KOAHOI posi B ympasiiHHi cyzamu. Cymai MOXYTb
[PUCBSAYYBATH PO3IJISILY CIIPaB OlJIbIle CBOTO Yacy i He BUTpayaTH HOro Ha
M03aCy/IOBi 3aBaHHS, JJISI BUKOHAHHS SKUX BOHW MOJKYTh HE MaTH Ti/iro-
TOBKH ab0 CXMJIBHOCTI. X0Ya YIPaBIiHHs CyTaMHU He MOJKe 37TiHCHIOBATHCS
HaJIEKHUM YMHOM 0e3 IPOBeJeHHd KOHCYJbTaliil i3 cyaasgMu ILioz10
aJIMiHICTPATUBHUX MUTAHb, PIIIEHHS CTOCOBHO PO3MOPSIKEHHS OMOKe-
TaMU, IITaTOM, OyAiBJASMKM i TEXHIYHUMHU 3aco0aMK CyAy 3aJIUIIAI0THCS
B pyKax ajminictpartopis. SIka 6 cucrema He OyJa 3azisHa, Tpoini Ha il
MiITPUMAHHS TOBUHHI HAJIXOJUTH BiJl IIEHTPAJIBHOTO YPSILY, IO I0TIOMArae
BiIMEXKYBAaTH CY//IIB BiJl TMOJITUYHOTO BILUIMBY, SKWUH BUHWKAE Yy TIPOIECi
peaJiizaiii HUMK POOOUNX 3aBIaHb.

53. Came cyzi MalOTh peai3oByBaTH IMEPIIOUEPTOBE 3aBIAHHS CYIOBOI
cucteMu — e(heKTUBHO i CIIPABE/ITTMBO PO3TJISIATH CIIPABH, aJie 32 i€l Moe
HEJIOJIIKOM € Mali’ke TMMOBHA BiZICYTHICTh KOHTPOJIIO CY/IJIIB 32 CEPEIOBUINEM,
y SIKOMY BOHU Ii€ 3aB/IaHHS BUKOHYIOTb.

54. 3a apyroi 6a3oBoi MOJE TOJI0BA CYLy TaKOXK (GaKTUYHO YIIPABJISIE
cynoMm. Bin maTuMe TIpUHANMHI TIeBHE IMPAaBO BJIACHOTO PO3CYAY IIO/I0
BUTpavYaHHs OT0/KETHIX KOIITIB, HAMY i 3BIIbHEHHS IITaTHUX MPaIliBHUKIB,
VIIPaBJIiHHS CYyAOBUMU IPUMILIEHHAMY Ta iXHiM obsiagHaHHsM. [lepesaru it
HEJIOJIKU TYT € /[3ePKaJIbHUMH JI0 TIEPIIOT MOJIEJi: CY/Ii Bi/[BOJIKAIOTHCS Bif|
BUKOHAHHS CBOEI TOJIOBHOI POJIi Ta BUMYIIEH] 3aiiMaTUCS 3aBIaHHIMU, /10

8 Jlue. posaia D uboro Buchosky.

9 Ilus. Bucnosok KPEC Ne 2 (2001) «IIpo (inancyBanHs Ta yIpaBJIiHHS CylaMU B KOH-
TeKCTi e()eKTUBHOCTI CYZI0BOI BJIaJIM Ta CTAaTTi 6 €Bponeiichbkoi KOHBEHTIIT 3 TIpaB JIIO/H-
Huy, mynkru 12-13.
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SKUX BOHU He 3aBKU MigiroTosJieHi (axoso. Cy/yii yacTiiie cTUKAOTHCS 3
poOIEMOT0 Y3TOKEHHST MO3UIII 3 OpraHaMu JIePKaBHOI BJagu. 3 IPYroro
00Ky, BOHM MalOTh peaJbHUH KOHTPOJIb Haja 3aco0aMu  BiAlpaBJeHHS
[IPABOCYIA Y CBOIX CY/Iax i OLIBIINI BIUIMB Ha IIOJIITUKY PO3IIOALLY PECYPCIB.

55. ¥ baratbox KpaiHaX iCHYIOTh CHCTEMH, sIKi TiepeOyBatoTh MocepearHi
MiK JIBOMa 3a3HAYeHWMMU TIPOTUJIEKHUMU MOJessaMI. Tpeba ImiKpecnTH,
10 Bee GibIla Bara HAAETHCST MTPOBEIEHHIO KOHCYJIBTAII 3 CYAISIMU Ta iX
3aJIyUEHHIO JI0 OOrOBOPEHHST OCHOBHUX PIllIEHb CTOCOBHO YCTPOIO CYYaCHOTO
paBoOCY ISt ¥ BiAMOBIAHUX TIpiopuTeTiB Horo dyHkiionysanus. KPEC
HATOJIONIYE HA HEOOXITHOCTI TAKUX KPOKIB.

(b) 3minu 06csriB po6OYOro HaBaHTaKEHHS

56. Poboue HaBaHTa)KeHHsI OKPeMUX cyaAiB Oyae 30iabiryBaTHcs abo
3MEHITYBATUCA 3 TITMHOM 4Yacy. /1o 11boro Mpus3BOAUTUMYTD feMorpadidni
3MiHM, a B KpUMIiHaJIbHiil cepi — 3MiHu B KpuMiHOreHHiii obcranosi. 11i
3MiHU MOXKYTh OyTH TUMUYaCOBUMHU. Hampukiaz, cys, SsKUi po3TanioBaHUi
HeJaJIeKo BiJ KOPAOHY, MOsKe 3ITKHYTUC 31 3HAUHIM 301/IbIIEHHSIM KiJIbKOCTI
CIIpaB MO0 HeJieTasJibHOI iMMIrpaliii, abo cy, posTamoBaHUil TOGI3Y
aepoTIopTy, MO3KE PO3IJISATH GiJIbIIe CIIPAB M0/I0 BBE3CHHST HAPKOTHKIB.

57. Y nmesaxkux OPUCAVMKINAX CYAMI YU CIPABH MOKYThb JOBOJI JIETKO
MePeXOo/INTH 3 OJHOTO CY/Jy [0 IHIIOro, TPUHAWMHI HAa TUMYacOBii
ocHoBi. KPEC BBajka€ Taky THYYKICTh 3arajoM OasKaHOK 3a YMOBH, IO
JIOJIEPKYETHCSA HE3JIEKHICTh OKPEeMUX CY/IIB, @ Y BUIAJAKY IePeBeIeHH
cyani — itoro sroau. KPEC BusHae, 6e3yMOBHO, 1110 TOAIOHI KPOKH MalOTh
BiftOyBaTucs 3 ypaxyBaHHSIM MPAKTUYHUX MUTAHb AOCTYIY JI0 TPABOCY/IIS.
Ti, XTO MpUYeTHi 10 cIIpas, i MUPOKA FPOMAACHKICTh MAIOTh IIPABO OYiKYyBaTH,
mo crpasu OyAyTh, AK MPABUJIO, PO3TJAAATHCS 32 MICIEM 3HAXOJKEHHS
CTOPIH 1 3 ypaxXyBaHHSIM MipKyBaHb 3pYYHOCTI IOCTYITY JI0 CYY.

58. B iHIIUX IOPUCAMKINAX BiAIIOBIAHUN CY//Is BUSHAYAETHCS 3 CAMOTO
MOYaTKy, TepeBefieHHsT CY//IiB BUMara€ IXHbOI 3TOJH, a Tepejada CIpas,
SIKIIO M B3arajii MOKJIMBA, — 3rofi cTopiH. [IpoTe B KOXKHOMY Cylli MOXKYTh
icHyBaTH MeXaHi3MU, 3TiHO 3 IKUMHU, HATIPUKJIai, oOpaHa MPe3uist CyIIiB
MOXKe BUPIIIyBaTU MUTAHHA TIepe/ladi CIIpaB Bijl TepeHaBaHTAKEHOTO CYIi
IHIIOMY CY/I/Ii B MeKaX TOTO CaMOr'o CY/LY.

59. SIkumo BigOyBalOThCA MOCTIHHI 3MiHM B poOOYOMY HaBaHTasKEHHI,
GyayTh TOTPIOHI BIAMOBIAHI 3MIHM PO3MIpy CYIy, 0COGINBO B KaTeropil
IOPUCINKII, sika Oyia TiIpKy 1m0 3a3Hadena. CyTo eKOHOMIYHI MipKyBaHH
(i, K HACJIZOK, MOKJIMBE 3aKPUTTS MICIIEBOTO CY/Y) MOXKYThb CYTIepeunTH
MpaBy CTOPiH i TPOMAZCHKOCTI MATH BiITHOCHO JIETKUH TOCTYII IO TTPABOCYIs
Ha wmicuesomy piBai. KPEC sakinkae KpaiHu BHBYATH Ta PO3POOJIATH
HaJIeXKHI KpuTepii, ki BpaxoByBasii O Ta BpiBHOBaKyBajy O 11l MipKyBaHHS
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JUISL TOTO, 1100, aalITyF0UYKCh 10 3MiH Y HaBaHTa)KeHHI Cy/Ly, BLANOBiAH] 3MiHK
B MeToJax poOOTH CYAIB He crpuilMaiucs O K 3arposa s He3aJesKHOCTI
CYIUTIB.

60. Tum ne menine, KPEC nocunaerbcst na BucunoBok Ne 2 (2001),
30KpeMa MyHKTU 4 1 5, ;e #aeTbess mpo HamekHi pecypcr. MOKIMBICTD
nepeBefieH sl CYAAIB abo CIpaB 3 OZHOIO CyAy [0 IHIIOrO He IMOBUHHA
3a0X0UyBaTH TPUHHATHICTH CTPYKTYPHOI HenocTaTHOCTI pecypcis. Ila
THYYKICTb, IO 3a3BUYAl OUIKYETHCS, HEe MOKE 3aMiHUTH OCTaTHICTh KIJTbKOCTI
CYZIIB, IKa HeoOXiHA AJIs1 POOOTH 3 BIATIOBITHUM CYZI0BUM HABAHTAsKEHHSIM.

(¢) Posriisia cipasu Cy1e10 0JHO0CO00BO

61. /I kpuminanpaux crpaB Pexomenpaitist Ne (87) 18, . D. 2, nepen-
Gauae, 110 PO3TJISIL CIPABU CY/IEI0 OJTHOOCOOOBO MA€ BUKOPUCTOBYBATHUCSI
«B yCiX BWIAJIKaX, KOJHM TIKKICTh IMPABOMOPYIIEHHS II€ 03BOJISES.
VY ckaagHuX cIpaBax, sKi CTOCYIOTbCS CBOOOAM 0COOM, KOJeriajJbHiCTh
BCTAHOBJIEHHsST (DAKTIB, 10 3a0€3MEUYETHCS YUaCTIO TPhOX abo Oisibiie
npodeciiHuX Cy//IiB YU MPUCSKHUX 3aCi/laTesiB, € BaXKJIUBUM 3aX0/[0M
POTH TPUITHATTS PillleHb, HA SIKi BIUIMBAIOTH OCOOUCTI yIepesKeHHsT abo
cy6’exTuBHI norasau oxHiei ocobu. Ha mpakTuii MeHII cKaaaHi cipaBu
3a3BUYall BUPINIYIOTHCS OJXHUM CYAJE0, a OLIbII cepiio3Hi — KOJIETIE
CyAniB, Xoua B pI3HMX KpaiHaX ICHYIOTb Pi3HI HOPMHIUNM IIOAIOHOTO
PO3TO/IiTY.

62. Y uuBiJbHUX cIpaBax YCTaJeHOI IPAaKTUKOIO B KpaiHax
3araJbHOTO TIpaBa € Te, MO CYAJAI CyIiB Tepiiol iHcTaHIii (K €
NOCBiTYEHUMU IOPUCTAMU-TIPAKTUKAMU, TPU3HAYEHUMHU HA MOCALY
i3 cyTTEBUM MOCBiIoM B Tpodeciiiniit kap’'epi) 3AIHCHIOITD PO3TJS]I
0/1H00c000BO. B IHIIKMX IOPUCAMKINILX, A€ npamnooTh Kap'epHi cyaui (a
TaKOXK y Takux Kpainax, sk Dpaniisy, 1e KoMepiiiHi CyAl CKIAJAI0THC
3 HenpodeciiHUX CyaiB), KoJerii cyajaiB 3aciflaioTh y cyjax Tepiioi
iHCTaHI[iT, X04 1 CIIOCTEpira€Thest TEHAEHIlIS 10 OiIBIIOTO 3aCTOCYBAHHS
0JIHO0COOOBOTO CKJIALY CYLY.

63. Kousteriasnbnuii posriisi clipaB MoXe KOMIIEHCYBaTH HecTady J0CBiay
okpemux ujeHiB koJierii. Ile momomarae 3abesriedyBaTvi HE3MIHHY SIKICTbh
1 nepezavyy Z0CBiZy MOJOAIINM CyAJAs8M. BiziMoBa Bifi Takol cUCTeMHU MOXKe
BUSBUTHCS CKJIAJAHUM 3aBAaHHSAM, OCKIJIBKUA MOJIOANNA abo Herpodeciiitmii
CYJ/I MOJKE 3AJIMIIATHCS €IMHUM YJIEHOM Cy/y [1epIloi iHCcTa 1Ll

64. KPEC BBajkae, mo KpaiHu TOBUHHI 3a0XOUyBaTU IiJTOTOBKY U
Kap'€pHUU PO3BUTOK CY/JIIB JJIS TOTO, 100 MOUIMPUTH OJHOOCOOOBUI
pO3TJisAl cHpaB y TMepuriil iHCTaHIlii, AKMIO I[bOTO MOXKHA TOCATTU 3
ypaxyBaHHsIM J0CBiLy 1 3110HOCTel HasIBHUX CYIIiB Ta CyTHOCTI BiIIIOBiIHOTO
CY/JIOBOTO ITPOBA/)KEHHS.
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(d) MMomiynuku cymmiB

65. KPEC zasnaumia y Bucuosky Ne 2 (2001), mo B Garatbox
KpaiHax cy/Jli MalOTh Yy CBOEMY PO3TOPS/KeHHI HepocTaTHi (hiHAHCOBI
pecypcu. Pazowm i3 Tum KPEC Bkasye Ha oTpedy peabHOrO 3MEHIIEHHS
HeHANeXHUX 3aBJaHb, fAKi BUKOHYE CyAAd, LI0 MOKe BigOyBaTucs
JIUIIe 32 YMOBU HAJaHHS CYIJSM TMOMIYHMKIB 3 BiJITOBIIHOIO ITPaBO-
3HaByolo KBajidikamieio («pedepentiB» abo <«cexperapis»). Cymast
MOJKe JIeJIeTyBaTu TOMIYHMKAM, 32 YMOBHU CY/JIiIBCBKOTO HAaTJISIy Ta
BIZIMOBIIATBHOCTI  T[BOTO  CY/JIi, BUKOHAHHSI KOHKPETHWX 3aB/aHb,
HAIPUKJIA/], BUBYEHHS 3aKOHOAABCTBA i CYZ0BOI IPAKTUKH, PO3POOIEHHS
MPOEKTIB TPOCTUX ab0 CTaHAapTHUX JOKYMEHTIB Ta CHIJKyBaHHS 3
aJ[BOKaTaMU 41 IPOMAICHKICTIO.

(e) Ilo3acynoBa nisiIbHICTD

66. KPEC miarpumye aymKy, 1o 103acy/ioBa JisJIbHICTh, yKa3aHa B
Honarky no Pexomenparii Ne (86) 12, He moBuHHA, IK TPaBUJIO, 3/IiliC-
HIOBaTHUCS Cymjefo. AJjie iCHYIOTh 1HIIN BUAMW MiSJIBHOCTI, $IKi MOXKYThb
BiZIBOJIIKATH CY/UIiB BiJl BUKOHAHHS CYJIOBUX OOOB'SI3KiB, y TOMY YHCJI
JliSLTBHICTD, TTOB’SI3aHa 3 YIPABIIHHAM CYIOM, KOJU HaJIeXHa J[OTIOMOTa He
3abesreuyeThest ab0 He (hiHaHCYEThCs (IUB. TYHKT (2) BUIIE), Ta TiSITbHICTD
SIK TPUBATHUX apbiTPiB, 10 B GiIbIIOCTI KPaiH € 3a00POHEHOTO.

67. OkpiM TOTO, YacTO JIYHAE KPUTHUKA 3 TIPUBOAY Yacy, SIKWi CYIIs
BUTpayae, IPAIooYl B KOMIcCigX Ta mogi6HuX opraHax. IcHye myMmka, 1o
«Cy/Id TIOBUHEH CYAWTH», a IHINA MiSUIBHICTH € PO3TPavyaHHIM I[IHHUX
pecypcis.

68. KPEC He BBaskag, 1110 3 [IbOTO CJIijI poOUTH TIpobIeMy. SIKIIo KoMicist
BUBYAE TUTAHHS, SIKi CTOCYIOTBCS POOOTH CY[Il, a CyIIs MOKe 3poOuTH
LIHHMIT BHECOK Y POOOTY 1IbOTO Opramy, BUTpaYyeHUid Ha Taky poboTy 4ac He
MOJKe BBasKaTHCs 3rasgHuM. KpiM 1[bOro, Cy/isi BUKOHYBaTUME CBOIO pobOTy
Kpaille, SKII0 MaTUME U PIII CBITOIJISI, AKIIT MOKHA 300y TH, IPAIIOI0YN
3 npodecionasamu B iHIMX cepax i 3 MUTAHHIMU, SIKi [MOB’s13aHi 3 1Or0o
II0JIEHHOI0 POOOTOIO, X0U 1 He HaJIekKaTh A0 Hel.

69. 3 apyroro 60Ky, iCHYIOTh PU3UKH TOTO, IO CY/Ji OPaTUMYyTh y4acTh
Yy [iSITBHOCTI, KA Ma€ TOJITUYHWM XapakTep 1 BKJIOYAE TPUHHATTS
pillleHHS 3 HEIOPUANYHUX MUTAHb, SIKI MOKYTh OYTH 11032 MEKaMK IXHBOTO
6esmocepefHbOro 0CBimy. CyusiM CJIil YBaKHO MOMIPKYBAaTH HaJl THM, Y91
€ JIJIT HUX CEHC BUKOPUCTOBYBATHU CBOI MpodeciiiHi BMiHHS I pemyTaliiio B
Takii gisipHOCTI !,

10 KPEC nocunaerbea na Bucnosok Ne 3 (2002), e posrigaanics MUTaHHs CyULiBChKOT
CTUKH.
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(f) IOpuaryHe npeaCTaBHUIITBO i OILIATA CYJOBUX BUTPAT

70. Y kpuMmiHaJbHUX CIIpaBax IIpaBoBa Jonomora abo 06e3oIaTHe
IOpUIMYHE [IPEACTABHUIITBO TOBUHHI HajaBaThcs 0e3 OIIHKW CYTi MO3MILI
obBuHyBaueHoro. IIpobiema K, K yOayaeThCsl, MOJSATAE B JIyKe BEJUKIN
PIBHUIL MiXK XapaKTepOM 1 TSKKICTIO CIIPaB, B MeKaX SIKUX Y PI3HUX KpaiHax
HAJIa€ThCs MPaBoOBa jomoMora abo OpUANYHE TPEJACTABHUIITBO. PaszoM i3
TUM Yy IUBIIBHUX CIIPaBax icHYE MoGOI0BAHHS, IO METOAM OILJIATU CYOBOTO
MPOIECY MOKYTh 3a0XOUyBaTH HEOOIPYHTOBaHi ab0 HaaMipHi BUMOTH
MO3UBAYIB 1 1[0 MPUYIHU I[HOTO SIBUIIA He 0OMEKYIOTHCS JIUIIE TIOKPUTTSIM
cyzoBux Butpar!!. Y Oyub-saKiil IpaBoBiil ccTeMi iICHY€E TeHIEHIS PO3BUTKY
cdep AisIBHOCTI, 110 TIPUHOCATH BUHArOPOLy. ToMy MOTPIGHO 3aripoBalTH
BiITIOBiTHI CHCTEMY KOHTPOJTIO 71T OIIiHIOBAHHS TiICTaB MTO30BiB 3a371aJIETi /b
i mo36aBJIeHHST TPaBa Ha IPABOBY JIOMIOMOTY THX IT030BiB, CyTh a00 I[iHA SIKUX
BB/KAETHCST TAKOTO, IO HE BUIIPABIOBYE MOKJIMBI BUTpaTn'2,

II. KPUMIHAJIBHI CYN

71. Hami KPEC nporoHye posrIsSHYTH IIMTaHHS, SIKi Ge3I0CepPeiHbo
CTOCYIOTBCS KPUMIHAJIBHOTO CYAOYMHCTBA. BaxkiamBo mam’gtaTu Bi
OuYeBH/IHI, aste (DYHIaMEHTATbHI BIIMIHHOCTI Mi>K KDUMIHAJTbHUM i ITUBLIBHIM
CYJIOYUHCTBOM:

(i) TpOBAKEHHST B IMBIIGHUX CIIpaBaX Mail’Ke 3aBXKIU Tependauac
y4acTb /[BOX HMPUBATHUX CTOPiH. IpoMajicbKiCTh Mae 3arajibHUN iH-
Tepec y HaJeKHOMY BiZIITPaBJICHHI IUBILJIBHOTO TIPABOCY/I/IA, aJie He Ma€
iHTepecy IIOI0 Pe3yJbTaTiB KOHKPETHOI CIpaBu. Y KPUMiHAIHLHOMY
CYZIOYMHCTBI TPOMAJICBKICTb Ma€ peajJbHUN iHTepec CTOCOBHO
HAJIESKHOTO POSIVISILY KOKHOI CIIPaBH;

(i) mpomecyanbHa 3aTpuMKa abo TIOPYIIEHHS HOPM MOKe KapaThCs
B IUBIIBHOMY TPOBaJKEHHI y TpoOMIOBiil dopmi abo, sIK OcTaHHiil
3acib, BUIYYEHHSIM CIOPAaBU 3 PO3TISANAY CYAY. Y KPUMIiHAILHOMY
MPOBA/KEHHI CTOpOHA OOBHHYBaueHHs MOKe OyTH TIOKapaHa B

' Mloao ocrannboro aus. 1. 26 Bulie.

12 Cxoska npobiieMa BUHUKAE 1O/I0 IOTOBOPIB PO YMOBHY BUHATOPO/Y (SIKi HUHi 103BO~
seni y Crosmyderomy Koposisersi), TOGTO HOrOBOPIB, 3rifiHO 3 SKUMU BUHATOPO/IA 3a
MOCJIYTU aJ[BOKATA HE CIIAUYETHCS MO3UBAYEM, SIKOTO 00CIYTOBYE aJIBOKAT, SKIIO Tijlb-
K pitennsa He GyJio BUHeceHe Ha KOPUCTD M03MBava, a TOAl MiJsarae CIiarti Bianosiza-
4eM, SIKHII TPOTpaB cIpaBy, pazom i3 mporentamu 10 100 %, 1m0 CriagyioTbest Ha
KOPHCTb a/IBOKATa 3asIBHIKA, SIKMI1 BUTPaB CIPaBy. Takuii 10TOBIp MOKEe BUKOPHCTOBY-
BATUCS HE3AMOXKHUM 1103MBaveM Ul TUCKY Ha BiANOBizaya i mpUMYyILEHHS OTo /10
BPETYJIIOBAHHS CIIOPY, OCKIJIBbKY (i) MO3MBAY i HOTO a/IBOKAT HE MAIOTh JIOCTATHBOI MOTH-
Ballii st y3rojkeHHst 00rpyHToBaHol BuHaropoau; Ta (ii) sSIKIo 1M03uBay He Ma€ 3MOTH
TTOKPUTH CY/IOBI BUTPATH, Bi/IIOBi/lau, SKIIO BiH BUTPAE CIIPaBY, HABPs/A YN OTPUMAE
Oy/b-sIKe BIAIIKOAYBaHHsI BUTPAT BiJ 1103uBayva, 1o nporpas. Cyau AHIIT HElo1aBHO
3aIPOBAJINIIN CYBODINIHMI KOHTPOJIb 32 THM, 1100 OOMEKUTH BHHATOPOJLY, SIKA MOXKE
Y3TO[UKYBATUCS B TAKUX JIOTOBOPAX, i YMOBH, HA SIKMX BOHU MOKYTb YKJIQJaTUCS.
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rpoInoBii popmi'? abo, y KpallHbOMY BUIIAAKY, OOBUHYBAYEHHS MOKE
6ytu Biaxuaeno. Habararo ckiajgninie mokapat 06BMHYBAUEHOTO 32
3aTpUMKY a0 MOPYINEHHS, X0Ua B JeIKUX KpalHaX alBOKaTy CTOPOHU
3aXUCTy MOsKe OYTH TPUCY/KEHO OIIaTHTH MapHi Butpatit. Camomy
00BUHYBAYE€HOMY, SIK TIPABIJIO, HE BUCTAYA€E KOIITIB /sl 33[0BOJICHHS
TPOIIOBUX BUMOT CyAY. TakoxX ocTaTO4Ha CaHKINA BiAXWJICHHS
CIIPaBY 3aCTOCOBYBATHCS HE MOKe, 60 CyI He MOJKe MOCTAHOBUTH, 110
06BUHYBAYeHWI YyTPATUB CBOE TIPABO Ha CYAOBUH PO3IJISL Yepes Te,
110 He IOTPUMABCS TIEBHUX MTPOTIECYaJTbHUX BUMOT.

72. Bpaxosyloun sasHauere Buinie, KPEC mnpomonye o6roBopuT Taki
KOHKPETHI MPOBIIEMIL.

(a) Tuckpelriiine 00BUHYBaYeHHS

73. Pexomenpamisi Ne (87) 18 cxBajioe HPUHINN JAUCKPEIIHHOTO
OOBUHYBAUEHHS «TaM, Ji¢ 1€ JO3BOJISIIOTh 3BUYAl i KOHCTHUTYIII JepsKaB-
YjleHiB», 1 nepegbavae, 0 «B IHIIOMY BUIIAAKY CJIiJi BUHAiiTH 3acobu, AKi
Masii Ou 1oAi6HY MeTy». B ocTaHHBOMY BUIIQJKY HIPOLECyaibHi 000B I3K1
He3aJIeKHUX JIePKaBHUX OOBUHYBauYiB MOKYTh BUMAraTu Tepeaadi crpaBu
JI0 CYAy, 1 TOJI, SKIO XTOCh I Ma€ MPaBO 3YIMUHATH OOBUHYBaueHH, TO 1€
MOsKe OYTH JIUTITe CYUISL.

74. 3asHauena Pexomenpaiis mepexbauae, mo Oyab-siKe pillleHHS He
MiATPUMYyBaTH Jep/KaBHe OOBUHYBAau€HHSI MA€ <«IPYHTYBATHCS Ha 3aKOHIi»
(nyukr 1.2), <«3pilicHIOBaTHCA Ha [EBHIN 3arajibHill TijcTaBi, Takiil sK
cycmimpHUl iHTepecy (myHKT I1.4) i MaTn miciie e TOI, «KOJIW OpraH,
KWW miATpUMye 0OBMHYBaYeHHs, Ma€ HaJesKHi oKa3u BUHU»> (IyHKT 1.2).
KPEC TiiymMauuTh TPETIO YMOBY SIK Taky, 1[0 O3Ha4ya€ He Oijblie HiXK Te,
[0 IUTAHHS AUCKPEIAHOro OOBUHYBaYeHHS He MOKe BUHHUKATH, KPiM
BUIA/IKY, KOJIM OpraH OOBUHYBAYeHHS Ma€ HaJIe/KHI JOKa3u BUHU. AJie B THX
BUIIAJ/IKAX, KOJU HajexHi jokazu Bunu (ie) we orpumani, KPEC BBakae,
M0 OpraH PO3CJiyBaHHS Ma€ BUPINIYBATH, YU TONAJBINI 3YCUJIIS JJIS
OTPUMaHHS I0/IATKOBUX JI0Ka3iB BUIIPABIOBYIOTLCS 3 OTJIALY HA TSKKICTH Ta
iHIT 0OCTABUHM, SIKi CTOCYIOTHCS MPABOMOPYINEHHS, 0Ci0 Mi03PIOBAHOTO i
MTOTEPIILIOTO.

75. lla Pexomenpariisi 3asnavae, M0 pillleHHs PO CKACYBAHHS YU
[IPUIIMHEHHST KPUMIHAJIbHOIO IPOBA/KEHHS MOXKe CYIPOBOJKYBATHCS
MOMEPEKEHHSIM Y1 JIOTaHOK0 a00 Ma€ BUKOHYBATHCS 3a MEBHUX YMOB (SIKi
BUMAaraioTb y OCTAHHBOMY BWIIQJAKy 3o oOBUHYBaueHoro). Ilomi6-
He pillleHHs He MOBUHHO PO3IJISAAATUCS $IK BUPOK ab0 BIUIMBATH Ha
0cobUCTy crpaBy OOBHHYBAUEHOTO, KPIM BWIIAJKIB, KOJM BiH BH3HAE

13 3amummaeThest MUTAHHS, YU BIAOBI/AC 1€ MyGIIHOMY XapaKkTepy MPOKYPOPCHKOL CIIy K-
6u B GaraTboX KpaiHax.
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IIPaBOIIOPYILIEHHS; BOHO TaKOXK He MO’KE BILJIMBATH Ha IIPABO IHIOTEPILJIOrO
BuMaratu Bigmkoaysanusg. Ha mpakruui Oinbimicts Kpain (ae gajaexko
He Bci) mepenbadaroTh HeBHUI CTyHiHb auckperii. OmaHa 3 BigMiHHOCTEN
MOJISITAE B TOMY, MO B OJHUX CHUCTEMaX KPHUMiHAJIbHE IepecsIiyBaHHsI
MOJKEe [PUIMHATHUCA JIMIIEe 32 TaKUX YMOB, SIK KOMIIEHCAllisl [1OTepIIiIomy,
a B IHIIMX — KOJM HAJAETLCSA JAMCKpeliliHe OBHOBAKEHHS IPUIUHATH
KpUMiHAJTbHE TIEPeCTiyBaHHSA Yy BUIAIKY, KO BOHO He BIIMOBIIAE
CyCIILJIbHOMY iHTEpecy.
76. Y €Bporii HUHI iCHY€E TPU OCHOBHUX MOJIEJIi:

(i) opran, sgKuil TATPUMYE OOBHHYBAadeHHs, He Mae IpaBa abo
BIZIMOBUTHCS Bijl cipaBy, ab0 HaKJIaAaTH [EBHI YMOBM YU CaHKII
Ha OOBMHYBA4eHOIO, SKIIO AOKa3u OOIPYHTOBYIOTh KpPUMIiHAJIbHE
nepecsiayBanns. Lleit opran npocTto BUKOHYE (DYHKILIO ITITOTOBKU
CIIPaBU /IO PO3TJISILY B CY/Ii;

(ii) opras, skuii TATPUMYE OOBHHYBAuCHHsI, Ma€ MPaBO BHUPINIyBaTH,
Yy [iATpUMYBaTH OOBMHYBAauyeHHs, Yd He IiATpuMyBatd (TOGTO
MOBHICTIO 3aKPUTH CIIPABY ) HABITh TO/li, KOJIM € JIOCTATHI JIOKA3W JIJIsk
KPUMIiHAJILHOTO MIE€PECIi/lyBaHHSI;

(iii) opraH, sgKUii TATPUMYE OOBHHYBAuCHHS, Ma€ MOBHOBAKEHHSI
BUpILIYBAaTH IIMTAHHA [P0 IepecyiflyBaHHs B KPUMiHAJIbHOMY
[OPSANIKY, a TAKOXX MOJKJMBICTb 3aKPUTU CIPaBy 3a BUKOHAHHS
HeBHOI yMOBHM OOBUHYBaueHHM ab0 3 HAKJIQJEHHSM HAa HbHOTO
nrrpady — 3a Horo 3roJl010 Ta SK aJbTEePHATUBY TepelaHHs CIpaBu
1o cymay. Y 1iit Besukiil kareropii icHyIOTh 3HauHi po30iKHOCTI 11010
MOBHOBKEHD JIEPKABHOTO OOBUHYBAUEHHS. Y JIESIKUX KpaiHaX MOXKe
3aCTOCOBYBATHCS IMUPOKUN BUOIP YMOB, Y TOMY YKCJI IIPOXO/KEHHS
JIKYBaHHS 1 [pOMajicbKi poboTu. B iHIMX KpaiHaX €MHOK YMOBOIO €
CIJIaTa MeBHOI TPOTIOBOI CyMHU.

77. 3amna BukoHaHHd Pexomenpmarii Ne (87) 18 KPEC 3aoxouye
MOoJIaJIbIlle BUBYEHHSI CUTYaIil THMH KpaiHamW, Ji¢ Hapasi BificyTHs Oyub-
sIKa CHCTeMa, TOAIOHA 10 TMCKPEIiHOTO KPUMIHAJIBHOTO TTEPECIi/lyBaHHsI.
KPEC rakosk BBaKa€, M0 KOKHA KpaiHa Ma€ BUSHAYUTU POJIb, SIKY MOTJIN O
BiiirpaBaTy Cyau IIPU TEePEBIPLIi IPOLEAYPH, IO 3aCTOCOBYETHCS, 0COOIUBO
TOJi, KOJW TIOTEPHIJINI OCKApPKY€E PIIlIEeHHSI CTOCOBHO 3aKPUTTSI CIIPABH,
PUITHSITE OPraHOM, KUl I ATPUMY€E OOBUHYBau€CHHSL.

b) Copoueni npomeaypu
78. Yci gepxaBU-4ieHM MAiOThb TeBHI (OPMHU CIPOIIEHUX MPOIELYP,
HANPUKJIAJ, 771 aJIMiHICTPATUBHIX ITPABOMOPYIIEHD 1 MEHIIT TSYKKUX 3JI09YIHIB,

Xoua mnpupoga i 00CAr LUX MPOLEAYP 3HauHO BiapisHsTbea. I[Ipu
3aIPOBaJIKEHHI i 3a6e31edeHH ] [UX MPOIEAYP CJIiJ ypaXOByBaTH 3HAYEHHS
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noJioxkenb crareil 5 1 6 Konsentiii, a came mepegbadar MOAKIUBICTD allesisiiil
710 CyZLy.

¢) 3asBa 010 BU3HAHHS BHHHU Ta yTo/ia PO BU3HAHHS BUHU

79. 3aranom Pexomenpamiss Ne (87) 18 mnpormonye 3ampoBajiKeHHS
BIIMOBIZIHUX TOJIOKEHD, sIKi Tepea0davanTh 3asBy 100 BUSHAHHS BUHI.
[ToxibHa 3astBa poOGUTHCS B Cy/i Ha PaHHIX CTaAisxX MPOBAIKEHHs, i 1€ €
MOJIEJITIO  3arajibHOTO  (aHTJIOCAKCOHCHhKOTO) TmpaBa. llpore dopmanbny
cucTeMY I[bOr0 TUITy MaloTh HebaraTo Kpain. BianosigHo, cucTeMa BKIIOUAE
yroy Tpo BUBHAHHS BWHW i 3MEHNIEHHS MOKAPAHHS 32 BU3HAHHS BUHM,
[0 € 3aHaATO MPOOJEMAaTHYHUM I GaraThbOX IPaBOBUX CHCTEM, SKi He
HaJIeXKaTh JI0 3aTaJIbHOTO MpaBa. Pa3oM i3 TMM HU3KA KPaiH MafoTh CUCTEMU
[TOMSIKIIIEHOT TIPOIE/LYPH B Pa3i BUBHAHHSI BUHU, 1110 € CXOKUM Ha (POPMaJIbHY
3as1By CTOCOBHO BU3HAHHS BWHU, OCKIJIbKU JIO3BOJISIE 3aJydyaTd MEHIIMI
00CST 0KA31B, a PO3IJIS/ CIIPABU TIPHIIBHIIITYETHCS.

80. KPEC 3aznauae rtaki mepeBaru (dKi CHPUIMAIOTHCS TAaKUMHU B
cUCTeMax 3arajbHOTO TIpaBa) Ta MOKJINBI 3arpO3H, MO TPUTAMaHHI Oy/Ib-
IKOMY (hOPMATTBHOMY IHCTUTYTY 3asIBU MO0 BUSHAHHST BUHU:

(i) 3asaBa MO0 BU3SHAHHS BUHU

81. dxkio o6BUHYBaueHMT MOKe OYyTH 3alpoIIeHU 1 3MoXKe 3pOOUTH
nepes cyzjeio (opMabHy 3asdBYy TIPO BUBHAHHS BUHU HAa PaHHIN crafil
CYZIOBOTO TIpolieCy, Oy/ie 3a01aPKeHO BEJTUKIIT 00CsT Yacy i Ko, JAKio
e BigbyBaerbes y (opMaibHill 06CTaHOBI, A1 OOBUHYBAUYEHOTO MOKYTh
OyTu nepenbaveHi rapanTii. BusHaHHSI BUHM 11iz yac nepeOyBaHHs B MOJILIiT
Mozke Oy TH OTPUMAHO HEBITOBITHUMHU METOAMU, aJie 3as1Ba 010 BU3HAHHS
BUHM Ma€ BUKJIOYATH II0 MOXKJIUBICTE. OKpiM TOTO, aJIBOKaTH MAalOTh
npodeciitinii 060B’SI30K TEPEKOHATHCS, 1110 OOBMHYBAYEHWIl HacHpaBi
BU3HAE HeOOXIi/[HI TIPABOBI CKJIA/IOBI TPABOMIOPYIIIEHHSI.

(ii) Yroau npo BUBHAHHSA BUHU

82. 11i yroau OXOILIIOI0TH ABI Pi3Hi pedi: yroau mpo sMmictT 00BUHYBaYeHHS
Ta yTOAM PO Mipy MOKapaHHs.

83. Yroza mpo 3MmicT oOBUHYBaueHHsI mepeabadac yropy 3i CTOPOHOK
JIEPIKABHOTO OOBUHYBadeHHs, (hopMasibHy dd HeOPMANbHY, TIPO TE, IO
CTOpOHA OOBUHYBAaUeHHsI He 37IHCHIOBATHME MeEPEeciyBaHHsA 34 OJHUM
a06o Gisbie myHKTaMKU 0OBUHYBAaYeHHs, AKIIO OOBUHYBadeHU BU3HAE 1HIII
IIyHKTH (HAIIPUKJIA/, MEHII cepiio3Hi mpaBomopyiienns). lg npouemypa, sk
MIPABUJIO, 3IHCHIOEThCS Oe3 3a/IyUeHHS CY/I/I, X0Ua 3aTBEPIKEHHST TIOAIOHOT
YTOIH CYJIEI0 MOsKe OyTH HeOOXiIHUM. APryMEHTOM Ha KOPUCTH IIUX YTOJ
€, HalIPUKJIAJ[, CUTYaIlist, B IKill OOBUHYBaueHUI rOTOBUIA BU3HATH JIEB SITh 13
necsitu TorpabyBaHb, a ehEeKTUBHE TPABOCY/I/S He 3aB3K/IU 3aI[iKaBJIeHO, 100
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BizOyBaBCs MOBHUI TIPOIleC 3a BCiMa jgecsaThMa MyHKTaMK OOBUHYBAYE€HHS
JIUIIITE TOMY, IO JIOKa3iB JIJIsI CY/Ly 3i0paHo I0CTATHDO.

84. Yroma mpo Mipy MmoKapaHHsT TaKOK HepeabadeHa B HU3IN KpaiH. Aje
AHTJIOCAKCOHChKE MPAaBO BU3HAE ICHYBAHHS 3HAUHOI HEGE3NEKH, SKIIO
cyaust Gepe yyacThb B yKJajaeHHi i€l yrogu. HeGesmneka moJsirae 8 Tomy, 1o
06BUHYBAYECHUH MOJKE Bi/IYyTH TUCK | BUSHATH BUHY 3a TIOPYIIEHHS, SIKe BiH
HacIpaB/i He BU3HAE, /I TOTO, 00 OTpUMATH OLIbII M'IKe TOKapaHHs Bi
CY/UL, sIKWiT Oy/ie yXBATIOBATH BUPOK.

(iii) ITom’ sIKIIIEHHST TOKapaHHS

85. IloM siKIIIeHHST TOKapaHHs — KOHIIEITis, sTKa He 3aJIe;KUTh Bil yTOaN
Hi 3 JepKaBHUM OOBUHYBaueHHsIM, Hi 3 cyaueto. 1lg Konueniis (upuiiHara
y IeAKUX KpaiHax) MOJIsITa€ B TOMY, 1110 OOBUHYBAYEHUl, SIKUI BU3HAE CBOO
BUHY, 3a3BUYail OTPUMYy€ M'IKLIMI BUPOK, HiXK TOH, SKUil OM BiH OTpUMAaB,
He BU3HABIIM BUHU — YWM paHillle BiH BU3HAE BUHY, TUM M SKIIlTUN BUPOK
BUHOCHUTBCS .

86. [lexto Moke He clpuiiMaTH II0 ifief0, CTBEP/UKYIOUU, MO JliSTHHS
BUMHEHO OOBHMHYBAueHUM, 1 KOKHE MODPYIIEHHS, SKIIO BOHO JOBEIEHO,
3aCJIyTOBYE Ha IeBHE TIOKapaHHs He3aJe)KHO Bijl TOro, BU3HAHA BUHA 4U
Hi. Toll apryMeHT, 110 BU3HAHHS BUHM CBIIYNATH MMPO KasATTsl, 31€6iIbIIOTO
€ xubHuM. Y JesKUX BUIIaJKaX, B TUX CHCTeMax, ¢ CYJOBHil Ipolec
MIPOXO/IUTDH MEPEBAKHO B YCHIill (GOPMi, MOKIUBUM € eTUIHUI COT[iaIbHUIT
apryMeHT. SIKIo roJI0BHUH CBIJIOK € Bpas3auBuM (0COOJUBO KOJIU HAEThCS IIPO
JiTeit abo KEPTB CEKCYaTbHOTO HACUIBCTBA), YCHI CJIyXaHHS MOKYTh 3aBAaTH
JIOIATKOBOI TPaBMU. Y TaKUX BUIIQJIKAX BU3HAHHS BUHU JIA€ MOXKJUBICTD
YHUKHYTH TOTPEOU B CIIyXaHHSIX, 2 00BUHYBAYeHUI THM CAMUM 3MEHIIy€ abo
YHUKAE MIKOAU, Ky Horo il Moryu 6 3aBaaTu B iHIIOMY BUIIAJIKY.

87. KpiM 1MX HEYMCJIEHHUX BUMAJKIB, €TUYHUN COIiaTbHUH apTyMeHT
He € 0OrpyHTOBaHUM. SIKII0 0c06a OOBUHYBAUYEThCSI B HU3L HOrpabyBaHb
Ha mijcTaBi BiAOUTKIB MasibiiB ab0 M0Ka3iB, OTPUMAHUX KPUMIHOJTOTTUHUM
IIJISIXOM, E€ANHUME CBiIKaMU, SIKMX BOHA MOXe TMO30aBUTH HEOOXiIHOCTI
JlaBaTu CBijueHHs, € (axiBili, A SIKUX HAJAHHS CBilYEHb € 3BUYAIHOIO
cupasolo. IIpuynHOIO0 320XOueHHS BU3HAHHA BUHU 318 OTPHUMaHHS
MOM’SIKIIEHOTO TIOKAPaHHS € TlepeBaru MparMaTudHOro XapakTepy, a came:
(i) 3abesreyeHHs 3aCyAKEeHH IIOPYIIHUKIB, SIKi 3HAIOTh, 110 € BUHYBaTHUMI,
ajie B iHIIOMY BUIAJKy He Majii 6 MOTHBAIlli He HATIOJISITATU HA CYJIOBOMY
TpoIieci, CMOIBAIOYNCH, O MO0Ka3u abo CBIIKK MPOTH HUX MOXKYTh He
[EPEeKOHATH HPUCSIKHUX a00 cyamo, a Takok (ii) CKOPOYEHHSI CTPOKY
cyzmoBoro mporiecy (i yHUKHEHHSI 3aTPUMKHU IHIIUX CY/JOBUX CIyXaHb),

14 3aranom smenmenns 10 1/3 B cTpoKy nokapaHHs, sike Gyj10 6 BUHECEHO B iHIIOMY
BUTIAJIKY.
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HaBITh y THX BUMAAKAX, KOJU 3aCy/PKEHHST BCE OJHO BUMAraio 6 TTOBHOTO
CYZIOBOTO PO3TsALy. TakuMuU € CIpaBKHI MparMaTuydHi BUTOAU [IJI BCHOTO
CyCTIJThCTBA.

88. Opnax, 6€3yMOBHO, CAHKIIOHOBAHE IIOM SKIIEHHS [IOKAPAHHSI Mae
nepeabayaTi MeBHI MpollecyaibHi TapaHTii. 3aBlaHHs aJBOKATIB Ta CYIIiB
noJarac B ToMy, 00 3abesnednTd AOOGPOBLIBHICTH 3asB IIPO BU3HAHHS
BUHM 1 100 11l BUSHAHHS HACHpPaBAi MicTHIU miaTBepixeHHs BuHu. Cyuui
He NOBMHHI OpaTv ydacTb y OyIb-sKHUX II€EPEroBOpax MiXK aJBoKaTaMu
il 0OBMHYBAYeHUM IIOAO MOJKJIMBOCTI TIOM’sIKINeHHs TokapaHHs. Cyuuii
MOBUHHI MaTW TOBHOBA)KCHHSI HE CXBAJIOBATH BU3HAHHSA BUHMU, dKe, HA
LYMKY CyIji, MOe OyTH HempaBIuBUM a00 He BIIIIOBiZa€ CYCIILIbHUM
iHTEepecaM.

89. KPEC mae CyMHIBH CTOCOBHO PEAJiCTHYHOCTI 0e31ocepeIHboro
3aIIPOBA/KCHHS B YCiX Jlep:KaBax-ujcHaX CUCTEMM TOM AKIICHHS TOKa-
paHHsI y BUIAAKY BU3HAHHSA BUHU 0OBHMHYBaueHuM. Pasom i3 Tum KPEC
PEKOMEH/IYE PO3TJISTHY TH IIUTAHHS, Ui He MOTJIa 6 1151 cucteMa Oy TH KOPUCHOTO
JUUTsI KPUMIHAJIBHOTO CYZIOUYMHCTBA JIePrKaB-UJIeHiB.

[II. TUBLJIBHI CYAN

90. Pexomenmartist Ne (84) 5 BusHaumIa €B’ITh «TPUHITUIIB ITUBIJIHLHOTO
CYZOUMHCTBA, PO3POOJEHUX /s BIOCKOHAJIEHHS (DYHKIIIOHYBaHHSI
nMBiAbHOL focTuii». OMHAK 15T JaBHIIIHS JaJIeKorIsiaHa PexomeHaalist Bce
1le He TIOBHICTIO BUKOHY€EThCsT HA mpakTuili. KPEC BBaxkae, 1o 3a ymoBu
MOBHOTO BWKOHAHHS PekoMeHalliss Moryia 6 3ampolioHyBaTH peajbHy
rapanTiio JOTpUMaHHs 00OB'sI3Ky JepskaB 3a crarreio 6 KoHBeHII mozmo
3a0€e31eUCHHST «CIPABEAJUBOrO i MyOJIiYHOrO PO3IVISIAY CIPaB YIIPOIOBIK
PO3YMHOTO CTPOKY» B IIUBIJIbHOMY CYZIOUUHCTBI.

91. Ii neB’siTh NMPUHITUIIIB BU3HAYAIOTH OCHOBHI €JIeMEHTHU TTOBHOBAXKEHD
IO/I0 Be/leHHs CY/I0BOI cIipaBH, siki, sk BBakae KPEC, nmoBunHi mMaTn i
3AIMCHIOBATH Cy/I1 BijJi IIOYaTKy A0 KiHIS BCIX HUBLIBHUX (Y TOMY YUCII
aAMIHICTPaTUBHUX ) CYAOBUX IIPOBAIKEHD [Is 3a0e31I€UeHH sl BiIIOBIIHOCTI
cratti 6 Konsenttii. Tomy KPEC y3araspHIO€ 11i TPUHIIUIIN T HAIAE /IO HUX
JleTaJIbHI KOMEHTapi.

92. MMpunrmn 1 PekoMmeHaallii MpomoHy€e BCTAHOBJIEHHST OOMEKEHHSI <He
GisIbIlie IBOX CIyXaHb» B PAMKaX CYI0OBOTO TPOBAJIKEHHS: OJIHE TIONEPETHE
CITyXaHHS 1 IpyTe — /I PO3TISALY TOKa3iB, apTYMEHTIB i, SIKIO MOKJINBO,
BuHecenHs pimenHd. llepenecenHs ciayxanb He I03BOJFETHCS, <OKPIM
BUIIAJIKIB, KON 3'SIBJSIOTHCS HOBI (haKTH, a TAaKOXK 3a IHINX BUHSITKOBUX
Ta BaXJIMBMX OOCTaBMH», a CaHKIIi 3aCTOCOBYIOTHCS 0 CTOPIH, CBiAKIiB
i eKkcmepTiB, sAKi He BWKOHYIOTbH YCTaHOBIEHWH cymaoM Tpadik abo e
3’SIBJISIIOTBCS B CY/I.
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93. KPEC posraisgae el TPUHITUIT SIK 3aTalbHUN 3pa3oK. Y AESIKUX
cucTeMax JOKa3W 3acIyXOBYIOTHCS YIIPOJMOBXK HU3KM 3acifaHb. B iHIMMX
BJIAIOTHCS JIO JIy’Ke BEJIMKHUX 3a 00CATOM CyIOBUX IPOIECIB, sIKi MPOCTO
HE MOXKYTb YKJIaAaTucs B OOMEKEHHsS OJHOIO IOINEePeAHbOro Ta OJHOIO
3aKJIIOYHOTO cjyXaHHd. TyT HallBaKJIMBIIIMM MOMEHTOM € Te, IO CYAJI 3
CaMOro II0YaTKy IOBHHHI KOHTDOJIIOBATH PO3KJa[ POOOTH il TpUBaIiCTh
[poIeCy, BCTAHOBJIIOIOYM YiTKi JaT i Matoodu mpaBo (Ta OyAy4n rOTOBUMH,
Jle MOJKJTBO, 3aCTOCYBATH HOTO), BIIMOBJISITH B TIepEHECEHH] CITyXaHb HaBITh
nonpu GaxkaHHs 000X CTOPIH.

94. 3rigpo 3 IlpunHiunom 2 cy/yii MOBUHHI MaTW TTOBHOBR)KEHHS He
JIOITYCKATH 3JI0BXKUBAHHS MTPOIECOM, 32aCTOCOBYIOUYM CAHKIIII IO CTOPIH YU 710
Q/IBOKATIB.

95. Tlpuniuin 3 Bigo6pakae CyTh Cy4aCHOTO YIIPABJIHHS CIIPaBAMU:

«Cym Mae ... BifirpaBaT aKTUBHY pOJib Yy 3abe3ledyeHHi IIBUIKOrO
3IMICHEHHST TIPOBA/KEHHS 3 JOJEP’KaHHSIM TIpaB CTOPIH, BKJIIOYAOYN
paBo Ha PiBHE CTaBJEHHs M0 HUX. 30KpeMa, Cyi Mac OyTH HaiJeHUI
MTOBHOBAXEHHAMU proprio motu (3 BJACHOI iHITIaTUBNA ) BUMAaraTH BiJl CTOPiH
HeOOXiIHUX PO3’sICHEHb, BUMATaTH Bijl CTOPIH 0COOUCTOI SIBKH; TIOPYIITyBATH
MUTAHHS MPaBa; BUMaraTu CBiJlueHb, MPUHANMHI Y BUIIQ/IKAX, KOJIU HIEeThCS
He JInIle PO IHTEPeCU CTOPIH y CIIPaBi; KOHTPOJIIOBATH MPOIEC OTPUMAHHS
CBi/TYeHb; BUKJIIOYATH 3 MPOBA/KEHHS CBI/JIKIB, Ui MOXKJIUBI CBiJIlUEHHS HE
MaTUMYTb BiJIHOIIEHHS IO CITPABHU...».

96. IIpuHIMI 4 HOIOBHIOE HOIEPEAHIN IPUHIIKIL, Iiepebadaloun, 1o Cy/L
TTOBUHEH, KPIM BUIAJIKiB, YiTKO BU3HAUCHUX 3aKOHOM, MAaTU MOXKJUBICTDH
BUPIIITyBaTH, SKe caMe, YCHEe YU TTUCbMOBE, TTPOBA/PKEHHS 3aCTOCOBYBATH.

97. IlpuHr 5 cTocyeThest TOTO, 1110, Ha nyMKy KPEC, € Bkpail Baxk-
JIUBUM acIleKTOM e(hEeKTHBHOIO YIPaBJIiHHS CHPaBOK: HeoOXiaHICTH
3’scyBaTU CyTh BUMOT CTOPIH 1 IPUPOALY A0Ka31B Ha SKOMOra O1/1bIl paHHil
cTaJlii mpollecy Ta BUKJIIOUNTHU MOJAHHS HOBUX (DAKTiB TIPU amesisilii, OKpimM
BUIAJKIB, Koy 11i dakTu He Oyin (un, sk migkpeciaoe KPEC, 06’ ektuBHO
He MorJii GyTH) BiJOMI IIPU PO3IJISI B II€PLIii iHCTaHIT abo icHyBaJIa iHIIa
0co6JIMBA TIPUYUHA TSI I[HOTO.

98. V nmesikux KpaiHax HOpME ab0 KyJIbTypa, sIKi PEryJioiTh CyIOBUN
TPOIIEC, I03BOJIAIOTH CTOPOHAM KOPUTYBATH H IOTTOBHIOBATH CIIPABH Ta IOKA3H
Maiixke 6e3 oOMeskeHb (HaBiTh Ha piBHi anessiii) (aus. Huxue). KPEC sBaxkae
110 TTPAKTUKY HA/IaJli HEIPUITYCTUMOIO, i 3apas CJIijl TIePETJISTHYTH 11l HOPMU 1
3MIHHUTH ITI0 KyJA6TYypy. CTOPOHU MAIOTh TIPABO HA «CIPABEIJIUBUI ... PO3TJIS]
YIIPOJIOBIK PO3YMHOTO CTPOKY» JIJIs CBOIX BUMOT 200 3aXKCTY, ajie He Oe3MesKHi
MOSKJIMBOCTI TIPEJICTABJISITH JIOJATKOBI I HEOAHAKOBI cripaBu (THUM OiJibiiie He
JISTU B TAKKI CIIOCIO i 4ac anessiiiHoro po3IIsLy B APYTiii iHCTaHILI).
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99. lIpunnmm 6 € BasKJIMBUM MTPUTIICOM, OCKIJIIBKU «CY/I0BE PIllIEHHS M€
OyTH MOCTaHOBJIEHE B KiHIN MPOBAKEeHHsT ab0 SIKOMOTa CKOpillie 110 #oTo
3aBepiieHHi. Piternst Mae OyTH sikHalibiibIe crucanm. BoHo Mojke MicTuTh
MOCHJIaHHST Ha Oy/Ib-sIKy HOPMY TIpaBa, ajle Ma€ 3 MEBHICTI0 BUPIMIATH BCi
[IUTaHHs, 1I0B’s3aHi 3 peTeHsisgMu cTopin». [lesaki aepkaBu abo cyau Ail0Th
i3 3acTocyBaHHSM OiIbII-MeHIT (HOPMAIHHUX MPABUJ, SIKi 0OYMOBJIIOIOTH
MAKCUMAJIbHUIT CTPOK, MPOTSATOM SIKOTO Ma€ OyTH BUHECEHO PIllIEHHSI.
IIpuntuun 7 («ciif BXKUBATU 3aXOMiB 3alid BiJJBEPHEHHS 3JI0BKUBAHDb
3aco0aM¥ TIPaBOBOTO 3aXUCTY MMHCJASA YXBAJEHHsI CY/OBOTO DIllIEHHS») He
HAJIESKUTD /10 OCHOBHUX ITUTaHb [[bOTO BUCHOBKY.

100. IIpunnun 8 Bu3HAYa€ IEBHI acleKTH YIPaBJIIHHS CIIPaBaMu, y
TOMY YHMCJIi CTIEIiaJIbHI TIPOIeyPH ST PO3TIISY: () HEBIIKIAJHUX CIIPAB;
(6) OGescripHuMX clIpaB, [I030BIB, BiJi SKMX BIJMOBWJIMCh, Ta HE3HAYHUX
M030BiB; (B) okpeMux TumiB crpas. Cepen iHIIOTO Teil MPUHITUTT BU3HAYAE
TaKe:

«Crpotieni MeToiM 3aTI0YaTKyBaHHS CYZI0BOTO TIPOBAJKEHHST; BiJIMOBa
BiZl cynoBux 3acizanb abo IIPOBEIEHHs JIMIIE OLHOIO CIAyXaHHs, abo...
JIWTIE TIOTIEPE/IHBOTO CJIYXaHHS; 3IHCHEHHS JIUIIE YCHOTO IPOBAKEHHS
Yi TPOBAIKEHHS JIMIEe Ha MHChMi...; 3a00poHa ab0 OOMEKEHHsI AESAKHUX
3amepedeHb i pO3’sSICHEeHb; HYUKIII TpaBUja HaJaHHS CBIYEHb; BiMOBa
Bijl TIepepB y cJyXaHHAX a0 MPOBEJCHHS 3aciflaHHsl JIMIIEe 3 KOPOTKUMU
repepBamMu; MPU3HAYEHHS CYZIOBOTO €KCIIEPTA..., aKTUBHA TO3UILS CyLy Y
BeJIeHHI CIIPaBU, BUKJIUKY CBI/IKIB Ta 3aC/lyXOBYBaHHI CBi/lY€Hb>.

101. Mpunmun 9 Harosomrye Ha nOTpebi «B HAWCYYACHININX TEXHIYHUX
3acobax maa cypoBux oprais». KPEC moromkyerbes 3 muM [IpuHmmmoMm
Ta TIJKPECTIOE B3AEMO3B'SI30K MK  e(PEKTUBHUMM  TEXHOJIOTIAMU i
CIIPOMOZKHICTIO CY/I/IiB BiJICTEKYBAaTH Ta KOHTPOJIIOBATH CY/IOBI I1POLlECH 3a
CBOIMU peecTpaMu cripaB abo PEECTpaMu CIIPaB CBOIX CY/IiB.

102. 3arabie OOTPYHTYBAHHS BCIX MPUHITUTIB € TAKAM: ITUBIIbHI CY/TOBI
MTPOTIECH 3arPOKYIOTh CTaTH CKJIAJAHUMU 1 TPUBATUMU /IO TaKOI MipH, KOJIU
Bike Oy/ie HEMOKINBO MOTPUMYBATHCS BUMOT TiyHKTY 1 ctarTi 6 KonBentrii
aHi B sKilich meBHiil crpasi (crpasax), ani B Oyzb-sIKiil cripaBi B3araJi,
MIBUIKUH Ta e(DEeKTUBHUI PO3IJIS]L IKUX 3AJTE€KUTD OTIOCEPEIKOBAHO BiJl 4acy
Ta pecypciB, BUTPaueHUX Ha MOIepe/IHIO CTIpaBy (CIIpaBh).

103. [epskaBu MNOBMHHI HagaBaTv ajekBaTHi (aje He HeoOMeKeHi)
pecypcu i piHaHCYBaHHS /IS IIUBIJIBHUX, & TAKOK KPUMIHATbHUX CY/IOBUX
nporecisl®. Uepes Te, 10 aHi geprkapa, aHi CTOPOHU He MAIOTh HEOOMEKEHUX
pecypciB, Cy/u MOBUHHI KOHTPOJIOBATH CYJIOBE TIPOBAJ/KEHHS B iHTEpecax

15 Tus. Bucnosok KPEC Ne 2 (2001).
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SIK YYaCHUKIB BIJITIOBIZIHOTO CYIOBOTO TIPOIECY, TaK 1 YYACHUKIB 1HIIMX
IIPOIIeCiB.

104. KoskHa okpema ciipaBa HoTpedye «IPOTOPIHIHOr0» PO3IJIsLY, TOOTO
B Takuil CI10¢i0, 10 J03BOJSIE CTOPOHAM AOCAITU CIPABEIIUBOCTI IIHOIO,
CITLJIBHOMIPHOIO 3 TPOOJIeMaMI, 10 POTJISIIAOTHCS, i IIHOIO TO30BY, 8 TAKOK
y Takuii crocib, 1o A03BOJISE CyAY PO3IJISHYTH IHII CIPAaBU B PO3YMHI
CTPOKHU.

105. Koporiiie Kaxydu, CTOPOHM MAiOTh IPABO HA HAJIEKHY YACTKY Yacy
Ta yBar# CyAy, aje PN BUPiNIeHH] TOTO, IKa caMe YacTKa € HaJIe)KHOIO, CY/IIsT
3000B’s13aHWiT BpaXyBaTH TATap Ta MOTPEeOU CTOPIH — BKJIIOUHO 3 IOTpebaMu
JlepskaBy, ska (hiHAHCYE CYMOBY CHUCTEMY, Ta IHIMUX CTOPiH, SIKi MaioTh
GakaHHSI CKOPUCTATUCS CYJIOBOIO CHCTEMOIO.

106. Y pisaux kpainax npunanunu Pekomenmaiii Ne (84) 5 peamizyioTbest
pi3HoI0 Mipoio. 3arajibHuil HApsM pehOPM IUBITBLHOTO TPOIIECY, 3a1T0YaT-
KOBaHWX B OCTaHHI pok, 6yB cripsamMoBanuii y 1eit 6ik. Cyaaam 6o HagaHo
GisTbITe TOBHOBAXKEHD 1010 «(hOPMATBHOTO BEJICHHSA» TUBIIBHUX CYI0BUX
IIPOLECiB, XO4Ya 1€ He CTOCYETbLCS [PUHIUIIOBUX IUTAHb PO3IVISAY CIIPAaBU
(cynmi He MOXKYTb, HAIIPUKJIA, BXKUBATU 3aXO/IiB [IJI BBENEHHS B CIIPABY
(haKTHYHUX J0Ka3iB, sAKi He OyJu mpejcrasieHi croporamu). OKpiM TOTO,
B JICIKUX JlePsKaBax-yJeHax MOBHOBAYKEHHS CYIIi Bce Ie He BKIIOYAIOThH
BUPIIIEHHS] MUTaHHSA, YK CJIIJI 32CTOCOBYBATH YCHY ab0 THUCHMOBY (Gopmy
MPOBAJKEHHS, Yl MOKHA OOMEKUTHUCS CTUCJIUM BUKJAAOM PIIIEHHS, YU
BCTaHOBJIIOBATU YacOBI OOMEKEHHsT CYJOBOTO PO3TIsAY, 60 Ii THTAHHS
perysooThest 3akoHoM. KPEC BBakae, 1m0 moiOHI 00MeKEHHS MOBHO-
Ba)KEHDb CY/UII 1IOJJ0 KOHTPOJIIO CTOCOBHO IIPOBA/KEHHS H MOXKJIMBOCTI
MPUCKOPEHHST XOAY MPOBAKEHHS € HECYMiCHUMHU 3 e(DEeKTUBHUM IPaBO-
CYIIAM.

107. KPEC 3BepHyJia yBary Ha JiesiKi IPOIIeAYPH, 10 Oyiu mpuidHATI abo
3aIPOTIOHOBAHI B TIiHl cepi:

(a) Jocynosi npoToKoIu

108. Tocynosi mpotokosu (siki 6ysnu pospobueni y Benukiit Bpuranii)
BU3HAYAIOTH 3aXOJM, 10 MAOTh OYTH BXKUTI IE 0 MOYATKY CYAOBOTO
npottecy. Ili MPOTOKOIM CKJIAMAIOTHCS B Pe3yJbraTi 0OrOBOPEHb MikK
Mpe/ICTABHIUKAMHI 3alliKaBJeHUX O0Ci6 Bifi 060X CTOPIH CTOCOBHO MEBHUX
BIZIOMUX THIIB CIOPIB (TiMECHI YHIKOMKEHHsS, MeAnYHa Heabamicrtb, abo
CTPaXOBMKH, aJlBOKATH Ta 3allikaBJjieHi 0co6u B OyAiBesIbHii IPOMICI0BOCTI ).
MeTo10 IPOTOKOJIIB € BUSHAYEHHS Ha PAHHIN cTa/il, yepes 0OMiH indopmMaIlieio
Ta JI0OKa3aMu, TUTaHb, SKi MOKYTb JI03BOJUTH CTOPOHAM YHUKHYTH CyIOBOTO
IIPOBA/KEHHS Ta JIOCATTU BPeryJIoBaHHA clopy. SIKio BperyJ/iioBaHHS He
MOke OyTH JIOCSATHYTO, TPOTOKOJIM JTA0Th MOJKJUBICTH CTOPOHAM Yy XOJIi
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CYZI0OBOTO MPOBAJKEHHsI HabaraTo Kpaile HOTPUMYBATUCI PO3KJIALY, SAKAI
BCTAHOBJIIOETHCS HA TOYATKY cynoBoro mpoiecy. Cyn Moxe 3acTocyBaTh
CaHKIII1 32 HEZIOTPUMAHHS T0CY0OBOTO MTPOTOKOIY.

(b) Mocynosa ingopmarris

109. Mocynosa incdopmallis — eJleMeHT MPOBAKEHHS, SKUH 1€
MOJKJIUBICTD CyMy /0 TOYATKY MPOBALKEHHS BUIATH YXBATy, KOJHU T€ €
GakaHUM, PO HaJaHHS JOCTYIy 0 JOKYMEHTIB 0cobi, sika BipOTigHO
cTaHe CTOPOHOIO CYZOBOIO IIPOLECY, AJI TOTrO, 100, cepel IHIINX MPUYUH,
Jary i 0cobi MOMKJIMBICTD [Ji3HATHCS, Y BUIIPABAOBYIOTh HasBHI (haKkTh
Cy/I0OBe MPOBaJKEHHsT B3araji, abo gaTw Iill 0cobi MOKJIMBICTH 3poOUTH
OlubIn TTOIH(GOPMOBaHi KPOKH JJIsl BUPILIEHHS CIIOPY B APYsKHIil criocib Ge3
CYZIOBOTO TTPOIIECY.

(¢) 3ano6ixui 3axoau

110. Baxnuso, 106 11i 3ax01u MO OYTH 3aCTOCOBaHI, AKIIO HEOOXiHO,
Ha paHHIN cTajii, y TOMYy YHUCJIi B TEBHUX BUIMAJIKaX /0 MOBIIOMJICHHS
BIJIIIOBi/lauy IIPO BIAKPUTTA CYyZOBOIO IIPOBA/KEHHs, OCKLIbKY iHaKIIe MeTa
CYZIOBOTO MPoIlecy Moxke OyTH HiBeJTbOBaHA.

111. IcHye mupokuii epestik 3amobiKHUX 3aX0/iB. MoKHa BUALIUTH TPU
OCHOBHI I'DYIIH:

(i) saxomm, copsiMoBadi Ha 3abe3nedeHHs BUKOHAHHS MOKJIUBOIO
CYZIOBOTO pillleHHs, HAIIPUKJ/Ia, YXBaJja [IPO apelT akTUBIB abo 1po
«3aMOPOKEHHS» aKTUBIB;

(ii) 3axo/M TSI TUMYACOBOTO BPETYJTIOBAHHS CHUTYyaril (HampuKIaz,
Y CiIMETHUX TUTAHHAX ); @ TAKOK

(iii) 3axo/aM B OUiIKYBaHHI OCTATOYHOTO PillIEHHSI.

112. YV bararpox KpaiHax [103MBay MOBMHEH I0Ka3aTH HAsIBHICTH CBOTO
npaBa (fumus boni iuris) i 3a3BUYAil TIPOJEMOHCTPYBATH PU3UK TOTO, IO
3a BIJICYTHOCTI TAaKHX 3aXO/iB KOAHE OCTaTOYHE PIllleHHS He 3MOKe OyTh
BUKOHAHO (periculum in mora). [Tpo 3acToCyBaHHS TAKOIO 3aX0/1y MOKe OyTH
BUJIaHa yxBaja 0e3 cJyXaHHs iHIIOI CTOPOHU (ex parte), aje Iicjs Buadi
TAKOl yXBaJIU BiMOBiZau Ma€ TpaBo OyTU BUCIYXaHUM, a 3aXiJl MOKe OyTH
a0 miATBepIKeHIiT, a00 CKaCOBAHWIA.

113. B iHmmx curyamisix ep:kaBU-4JIeHN TaKOK MIMPOKO BUKOPUCTO-
BYIOTh iHCTPYMEHT Cy/Z0BOi 3aG0POHM JIJIsi THUMYaCOBOI'O BPEryJIOBaHHS
[eBHUX acleKTiB cropy (iHO/i Jiuiiie TO/i, KOJIM 11030B Ma€ JOKyMEHTapHY
OCHOBY). Y KpaiHax 3arajbHOTO IIpaBa TaKoX 0YJI0 Po3po6JIeHO THCTPYMEHT
i Ha3Boo <«yxBasa AnTtona Ilinnepa», 3a MOTOMOroI0 $IKOI CyJ MOXKe
HaKa3aTy 37IHCHUTH OIIYK JOKYMEHTIB a00 IHIIIX I0Ka3iB, 1110 1epebyBaioTh
y BOJIOAIHHI 200 1111 KOHTPOJIEM BiillOBiaya, SIKi B IPOTUIEKHOMY BUIIAAKY
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Mori Ou Oytu sHumleHi abo npuxosani. ¥ Mpanuii Ta iHmuX Kpainax
o6y (YHKITII0 MOKYTh BUKOHYBatH «Mesures d’instructions in futurum.

(d) BigkpurTs CyZ0BOTO MPOBAXKEHHS

114. Binpumiicrts  aepskaB-ujieHiB  1epebaunav  HAsgBHICTH  IIEBHUX
criporeHux (y TOMY YHCJ €JeKTPOHHKX) CIOCOOIB BIIKPUTTS CYA0BOTO
TpoBa/UKeHHsa. Pa3oM i3 TUM iCHYBAaHHS HECXOXKWX TPATUIHHNAX CTTOCOOIB
BIZIKDUTTSI CYOBOTO TIPOBA/KEHHSI POOWUTH CKJIAJHUM TIOPIBHSIHHS BUJIB
ix crpomennda. Hanpukiazn, y nedkux KpaiHax CyIOBUN IIpPoliec 3aBK/Iu
TTOYMHAETHCS 3 MPOIECYANTbHUX 3aXO/iB, Kl 3MIHCHIOIOTHCSA B CY/Ii, TOMI SIK
B IHIINX KpaiHaxX MO3WBay MOBUHEH MOBIIOMUTH BiJIIIOBiladya TIPO MO30B [0
MO/IaHHS TI030BY B Cy/I. B ocTaHHBOMY BUTIAJIKY CIIPOIIEHHST MOKE MTOJISATaTH
Jiie B TOMY, 100 AO3BOJIUTH BiAKPUTTS CYIOBOIO IIPOBAKEHHS O3
BUMHEHHS TAaKOTO KPOKY.

(e) 3’acyBaHHs JOBOIB CTOPiH

115. KPEC yske migkpec/oBaia BaKJIUBICTh IIbOTO MUTaHHS B 0OTOBO-
penni (Butie) [puanuny 5 Pexomenmatii Ne (85) 5. OcHOBHUM MOMEHTOM
HAJIEKHOTO YTIPABJIiHHS CIIPaBOIO € Te, 10 KOXHA CTOPOHA IUBIJIBHOTO
CYJIOBOTO TIPOTIECY MA€ SIKOMOTA TOYHIIIE Ta SKOMOTA TBH/IIIE TPE/CTABUTH
CBOI JIOBOJIH, 1 11100 3MiHU ab0 JIOTIOBHEHHSI /[0 apryMEHTallii CTOpiH He Oysin
iXHIM TIpaBoM, a 3AilcHIOBaIMC 01 JIUILE 3 I03BOJLY CY/IJ, a 1[eil 103B1JI Mae
HAIABATHCS 3 OTJISIAY Ha CTAII0 PO3TJISY CIIPABH, BILIUB JIOMOBHEHb HA XifI
MPOIIECY TA HA CTAHOBUIIIE MIPOTHUIIEKHOI CTOPOHH.

(f) Cnpouiene npoBaaKeHHs

116. IcHyiorh Besnuki posOiskHOCTI B TepmiHosorii B il chepi. He
BCi ZiepsKaBU OJHAKOBO PO3YMIIOTH KOHIIEMIII0 CYMapHOIO, CIPOIIEHOrO
Ta IPUCKOPEHOro IpoBaKeHHs. [leski 3 HUX TrOBOPATL IIPO cyMmapHe
[POBAIKEHHs, KOJU HOro pesysbraT He Mae€ Cuau res judicata (pilleHHs,
1o HabyJI0 IOPUIMIHOI CHJIH), TIOCUIAIOTHCS HA CTIPOIIEHE MPOBA/KEHHST,
KOJIM TIEBHI CTajii PO3IJIsIy BUJIyYeHO abo CIIPOIIEeHO, W Ha TPHCKOPEHe
MTPOBA/KEHHS, KOJU CKOPOYCHO YacOBI MeXKi TOPIBHSIHO 31 3BUYAHUM
cyz0BUM 1poBaKeHHsAM. 11i 03HaKK, 3BUYAiTHO, MOXKYTb 30iraThcs Tak, 110
MPOBAJIKEHHS BOJHOYAC MOJKE Oy TU CyMapHUM, CIIPOIIEHUM Ta TIPUCKOPEHUM.

117. B aHri0cakCOHChKUX IOPUC/UKILISX, HATTPUKIIAI, TEPMiH «CyMap-
HUIl» BUKOPHCTOBYETHCS [JIsl MMO3HAYEHHS CIIPONIEHNX Ta IPUCKOPEHUX
IPOIIEAYD, SIKi IMPUSBOAATDH J0 OCTATOYHOIO pileHHs (7es judicata). Xouda
TaKOX iCHYIOTB TIPOTIEyPH TTOTIePEeIHIX PillleHb, 32 IKUMHU Cy/ MOKe, SKIIO
BiH TTOmepesHbO MEePeKOHaBCs, 10 BiANOBia4 HECTUME BiJNIOBIAIbHICTD
3a Gopru ab6o 30UTKH, BUIATH YXBAJIY PO <IIPOMIKHY» OILJIATY B PO3Mipi,
He OiIbIIOMY HixK «0OIPYHTOBaHA YacTKa» BiAIOBIAAJIbHOCTI, SKa Ma€ OyTH
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cIjlayeHa 11o3uBavesi. SIKIO B X0/ CyZ0BOIO IIpoliecy 1103UBay He 3MOXKe
JIOBECTH CBOI BUMOTH, BiH TIOBWHEH TOBEPHYTH TPOMIXHWHI TJATIXK i3
Bi/ICOTKaMU.

118. [IBi 1MBIJIBHO-TIPABOBI TPOLEAYPU MalOTh 0COOJIMBE 3HAYECHHSI:
i) maxas npo ciary (Mahnverfahren, injonction de payer); ii) référé aGo y
Hinepaannax kort geding:

(i) naxas 1po ciuary (abo Mahnverfahren) € poluerypolo, sska 0cobIMBO
MiAXOANTD it Ge3CIipHUX IpomioBux BuMor. Ha samuT mnosusada
cyz, 6e3 3acJyXOBYBaHHsI iHIIOI CTOPOHU, BUJIAE HAKa3 TIPO CILIATY.
Y neskux KpaiHaxX BUMAara€Tbcs JOKYMEHTapHa IijcTaBa JJid BUlayi
LIOTO HaKa3dy, B 1HIIMUX KpaiHax JOCTaTHbO 3asBU I03uUBaya. SIKIIO
Bi/IMTOBI/Ia4 HE 3/[IWCHIOE JKOHUX [Iilf TIPOTATOM CIIEIialbHOTO CTPOKY,
BCTAHOBJIEHOT'O 3aKOHOM, Hakaz IIiyIArac BUKOHAHHIO K 3BUYaiine
pinrennsi. Ko Bianosijau 3anepeuyye, Mo3UBauY Ma€ poO3INOYATH
3BUYAliHE TIPOBAUKEHHS], SIKIO XOodue OTpuMaTu cBiii Gopr. Came
6eaztisibHicTh 3 GOKY GOPIKHHMKA TEPETBOPIOE HaKa3 TPO CIJIATY B
CyZIOBe PillleHHsI, sIKe TMi/JIAra€ BUKOHAHHIO Ta Ma€ CUJy res judicata.
¥ nesaxkux kpaiHax 3a 1o MPoIieypy BifMoBiae cekperap cymay. [le —
MMICbMOBA TIPOLEYPa, SIKA /IO3BOJISIE €JEeKTPOHHE Be/IeHHs CIIPaBU
(4K 1€ ByKe 3aIPOBA/PKEHO B JIETKUX KpaiHaX). 3a I€0 TpoIeryporo
BUpIiIIy€EThCS OaraTo clpas;

(ii) mpouenypa référé abo kort geding mossojse cyaai BUPIlIyBaTH
Oyb-sIKe TTUTAHHS TC/sT 3aCAyXOBYBAHHS CTOPIH Ha MiACTaBi iHOM
0OMEKEeHUX JIOKa3iB, sKi CTOPOHU MOKYTb HaJaTH CyAy B KOPOTKi
TepMiHu. PillleHHSI B TAKOMY BUITQJIKy BUHOCUTHCS 00 HETAMHO TTicist
ciyXaHb, ab0 B MeKax Jyske ctucyoro repminy. e pimenns migsrae
GesrocepeHbOMY BUKOHAHHIO, ajie He Ma€ cuJiu 7es judiciata. CtopoHa
MO’K€ BUJIIBHO DPO3IIOYATH II0BHE IPOBA/KEHHS 10 CYTi, aje SKIIOo
I[OTO He 3pO0JIEHO, TO PIllIEHHS référé BUSHAYUTD TIpaBa il 000B’I3Ku
cropir. OTiKe, TIOBHE TIPOBA/KEHHSI 1I0 CYTi YaCTO HE BiOYBAETHCSI.
Y 3B’3Ky 3 BQXKJUBICTIO référé, SIK NMPaBUJIO, BiJIIIOBIIATHHUM 32
MPOIELyPY TAKOTO POJLY € IOCBiIYeHU Cy/1/1s1 (4aCTO — roJIoBa CyLy ).
[Tpouexypa référé Ha IPaKTUI TAKOXK AOIOMArac 3MEHIIUTH Poboue
HaBaHTaKEHHH Cyly W YHUKHYTH HEMUHYYUX 3aTPUMOK, BJACTUBUX
3BMUYATHOMY IIUBIJTBHOMY TIPOIECY JEeSTKUX KPaiH.

(g) IIpomizkHi cy10Bi yXBajiu

119. TIpaBo «BecTH Cy0BUI PO3IUIS 3 OYIb-SKOTO MUTAHHS» MOKe OyTH
HACTIPaB/i BOKJAUBUM. [IJIs1 IPUKJIALY, TTUTaHHS, SKi € OCHOBOIOJIOKHIME
ISt TIeBHOI fopucinKILii, Ha ;ymMmky KPEC, moBuHHI BUPITITyBaTHCSI OKPEMOIO
CYZIOBOIO YXBAJIOIO HA TOYATKY CYZAOBOTO tpoiiecy. lle 103Boisge yHUKHYTH
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noTpebu B 3aiiBUX, BUTPATHUX 1 TPUBAIKX AebaTax Ta B 3aHA/TO JETATbHOMY
BUBYEHHI cyTi crnpaBu. OpHaK y AedKUX KpaiHaxX BiJICYyTHS IIpoIleaypa
BUHECEHHS TIPOMIKHUX CYAOBUX YXBaj, a B IHIIUX — OyAb-gKi HPOMiKHI
CYZIOBI yXBaJU MOXKYTb OYyTH OCKaps;KeHi JIMIIe IiC/As TOro, SIK CyZ HepIioi
IHCTaHIii BUPIIIUB iHIIT MUTAHHS CIIPABU.

120. KPEC Busnae, mo caig 00epexHo maXoauT 10 Bizbdopy it BU3Ha-
yeHHd MpobieM, SKi MiAIAraloTh BUPIMIEHHIO 32 J0IIOMOIOIO IMPOMIAKHIX
CynoBUX yxBas. IcHye pusuk TOro, IO 4Yac, 3yCUJUIS U KOIITU MOKYTh
BUTpAyYaTHUCS Ha NPOMiKHI muTaHHs (a00 Ha OCKAp/KeHHs IMX IMTaHb) y
cutyartiii, KoJim Habarato mBujLLe i mpoctiie Oyr0 OW TPUIHITH PillleHHs
CTOCOBHO peINTH crpasu. 3 1M 3acrepeskentsM KPEC pexkomenye, 1mob
TpoIleypa MPUNHATTS MPOMIKHUX CYZIOBUX YXBaJI iCHYBasIa, a iIXHE HeTallHe
OCKApIKEHHS, SIK TTPABIIIO, Y10 O1 T03BOJCHUM.

121. 3axomu 3a/is1 YHUKHEHHSI 3aTPUMOK 4epe3 MOI0HI OCKapsKeHHST
MTOBUHHI CKJIQ/IaTHC 3: BUMOTH BUPITIIEHHS MTUTAHHST Cy/IOM TIePIOi iHCTaHIIi,
MTO/IaHHST HEeBI/IKJIQJHOI CKAPTH /10 alleJISIIIHOTO CY/Ly, CHCTEMU IIPUCKOPEHOT
MPOIIEY U OCKAPKEHHS.

(h) Tokasw it nokymeHTaILis

122. Y OGinbrmocti KpaiH iCHYROTh THYYKI MpaBWjia MO0 JOKAa3iB.
Y TpoBaKEHHAX PO BYKUTTS 3amobiKHUX 3aXO/iB Ta B CyMapHHX
MPOBA/UKEHHAX PillleHHsT He 000B’SI3KOBO TPYHTYBATHMYTHCS Ha TOBHOMY
00csasi  mokasis. g 3acTocyBaHHS 3alOOLKHUX 3aXO/iB y KpaiHax
KOHTHHEHTATBHOI CHCTEMH TpaBa TMO3WBAYy TOTPIGHO JHITe TOKA3aTH
HasIBHICTh CBOTO mpasa (Ookasu prima facie), a B KpaiHax CHCTEMHU
3araJibHOTO IpaBa MOTPIOHO JIKIIE TPOJAEMOHCTPYBATH HAasIBHICTH (haKTiB
CTOCOBHO CITIPHOI CITPaBH.

123. IcHyoTh BaXJIWBI BIIMIHHOCTI CTOCOBHO J03BOJy Ha JOCTYI
0 JIOKyYMEHTallil MiX KpaiHaMM 3arajJbHOro IpaBa Ta KpaiHaMu
KOHTHHEHTAJILHOIO TIpaBa. Y IIePIINX KOKHa CTOPOHA OBUHHA J0OPOBLIBHO
HagaBaTy JOCTYI [0 BIAMOBIAHUX JOKYMEHTIB (TOOTO IOKYMEHTiB, Ha
SIKi CTOpPOHA CHUPAETHCS y CBOIX MOBOJAX, SKi MAlOTh CYTTEBUH BIJINB HA
apryMenraiio abo ki MiATPUMYIOTh JOBOAM IHIIOI cTOpoHM). Bumora
pO3KpWBaTH HECHPHUATINBI, TaK caMO SK 1 CHPUATINBI (akTu dYacTo
BUSIBJISIETHCS] 3HAYHUM CTUMYJIOM JIJIS1 IOCYZIOBOTO BPETYJIIOBaHHS criopy (/10
abo TIiCJIs TOTO, SIK HAJlAEThCs JOCTYII 0 A0KyMeHTiB). HaganHs gocTyiy 10
JIOKYMEHTAIlil € TAKOXK 3HAYHOIO JIOIIOMOTOIO TIPU BCTAHOBJIEHH] (DaKTiB I1ij]
4ac Cy/I0BOTO PO3TJISILY.

124. TIpore 11 1poreypa MOKJIAJAEThCS HA YECHICTh IOPUCKOHCYJIBTIB,
SIKi JIAI0Th TIOPaJi CBOIM KJIEHTAM IIO/IO TIPEM IBJEHHS JOKyMEHTIB, i
BOHA TakoxX Iepexdadyac IOPUAMYHI Ta iHINI BUTpaTH Ha IMOLIYK i BUAAdy
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HOKyMeHTiB. ToMy MOKHA CKasaTH, 110 I IPOLELYPa € 0COOIMBO T0OPEYHOO
JUISL BEJIMKUX 200 O1JIbII CKJIa{HIX CIIPaB.

125. Y Gararbox iHmmx kpainax (0COOJMBO KOHTHMHEHTANbHOI CHCTEMU
1paBa) CTOPOHA MOKE OTPUMATH JIOCTYII /IO JIOKYMEHTA, SIKUIT MA€ OTIOHEHT i
Ha SIKUI BiH He 30MPAECThCS CIIUPATHCS, JIUILE Yepe3 3BePHEHH TIPO BUAAUY
yXBaJu Cy/ly TIPO Ha/IaHHS JOCTYILY /10 11boro AokyMeHTa. [le o3navae, 1o
CTOPOHA, SIKA 3BEPTAETHCS 32 BUJAYEIO I[i€l yXBaJIU, TOBUHHA TTOMEPEIHBO
3HaTU IIPO iCHyBaHH:A TaKoro JOoKyMeHTa U izenTtudikyBaTu HOro, 1o He
3aBIKIH JIETKO.

(i) 3arasbHi TOBHOBasKEHHS I[O/I0 BEIEHHS CIIPABU

126. Ili moBHOBa)keHHST HA KOXKHINM CTajil NHWBIIBHOTO TIPOIECY €
Ba)KJIMBUMU Ta 3a0e311e4yI0Th HaleKHe I BUBakeHe YIIPABJIIHHS CIIPABOIO.
Cynai noBuHHI 3zilicHIOBaTH MOAIOHI ITIOBHOBasKEHHS MLISIXOM BHAaui
[MUCbMOBUX PO3MOPSKEHb, IIPU I[bOMY 3aCJIyXOBYBAaTH CTOPOHU IPOIIECY
Moxke Oyt HeoGoB'siskoBuM. Pexomenparis Ne (84) 5 sasnauae, 1o wi
MMOBHOBAKEHHST 3aCTOCOBYIOTHCS SIK TiJl 9ac JOCYZIOBOI MiATOTOBKH, Tak i
MIPOTSITOM CYZIOBOTO POSTJISIAY CIIPaBH.

(j) 3a0x04eHHs CTOCOBHO BHTPAT Ta BiZICOTKIB

127. Anrmificbke TpaBo Ta JesKi IHIINI CHUCTEMU TIpaBa 3alpPOBAINIH
TTOJIOKCHHS, SKi CTOCYIOTHCS TPOIO3UIN PO BPETYJIIOBAHHS CIIOPIB Ta
criatu BUTpat J1o cyay. CTopoHa mporecy Moske MaTu cepiio3Hi (hiHaHCOBI
HACJIIKH, SKIIO0 BOHA TIPOTPAE CIIPABY Ta HE MOKe TIOKPANIUTH TOTEPETHIO
[IPONO3KILIIO iHINOI cTopoHu. [To31uBau MOsKe 3aIIPOIIOHYBATH IIPUIHITHA ab0
BIJIIIOBi/lay MO’KE 3aIIPOIIOHYBATU CILIATUTU CYMY, MEHILY 3a [IOBHY LiHy
11030BY. (Y BUNAJKY MTO30BY PO CTATHEHHS I'POIIOBUX KONITIB BiANOBiZa4Y
TaKOK IMOBUHEH 3a0e3MeYnTH CBOIO IPOIO3UIII0, CIUIATUBIINA TPOIIL 0
cyay.) SKimo mosuBay oTpumye Gisbiiie, HiXK BiH 3ampONOHYBaB PUITHATH,
ab0 yXBAJIIOEThCS PillleHHs TIPO BUILIATY BIJAIIOBiZaYeM CyMU MEHIIOI, Hixk
BiH 3aIlIPOIIOHYBAB CILIATUTH, B TAKOMY BUMAJIKy — 3a BUHSTKOM CITPaB 3
HE3HAYHUMU BUMOraMM — MOXKYTb BUHMKHYTH HEraTHBHI HACJI/IKU 3 TOUYKU
30py BUTpAT abo, [JIs BIAMOBIIa4a, 3 TOUKU 30py BUTPAT 1 BiICOTKIB.

128. ¥V nesxmx kpaiHax, j/ie BUHAropoja ajJBoOKaTaM PEeTYJIOEThCS
3aKOHOM, JIJISI CTUMYJIIOBAHHSI a/IBOKATIB Ta IS 3a0XOYEHHs JIOCYI0BOTO
BPETYJIIOBAHHST CIOPIB 3aKOHOJABIN ITIBUIIMJIN 3aKOHO/IABUYO BU3HAUYEHY
BUHATOPOY azBokatam a0 150 % Bix 3BMUaiTHOT CyMU BUHATOPOIN.

(k) BukoHanHs Cy0BUX pillleHb

129. Huni icHyioTh BiJIMIHHOCTI y CTaBJEHHi /10 BUKOHAHHS PillleHb
Tepinoi iHCTaHINi. ¥ CHUCTeMi 3arajJbHOTO TIpaBa 3BUYANHUM TTPABUJIOM
€ Te, MO Taki PillleHHd aBTOMATUYHO TIiJIATAIOTh BUKOHAHHIO, SKIIO
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TUIBKN CyJl HE MA€ JIOCTaTHIX MiJICTaB MPU3YITUHUTH BUKOHaHHS. JlocTaTHi
Ii/ICTaBU BKJIIOYAIOTH MOKIUBICTD HETIOBEPHEHHS CILJIAYEHUX KOTITIB, SKIIO
pillleHHs Ti3HilIe MOKe OYTH CKacoBaHe IIPH yCHiluHii anesiii. Y kpaiHax
KOHTHHEHTAJIBHOTO MpaBa MOAIOHI /il IHO/I PETYIIOITHCS 3aKOHOM, a 1HOJI
3anumnialoThest Ha poscyn cyaui. Cyans Moxke J03BOJUTH  TOINEPEHE
BUKOHAHHS PillleHHs, 0COOJMBO SKIIO ICHYE 3arposa, 10 BIPOJOBK Yacy,
SKUW BUIJSIETBCS JIJIST OCKap’KeHHs, BUHUKAE CUTYAaIlisl, STKa TaKOK MOJKe
OyTU CIIPUYMHEHA IHIIOK CTOPOHOK TIPOIECY, KOJU BUKOHATH PIllIEHHS
Oyne HeMOKIUBO. IIpoTe, SIK IPaBUIIO, Bifl CTOPOHU, Ha KOPUCTD SIKOi 6YJI0
BUHECEHO PIllIEHHSI, BUMAra€ThCst HagaTh 3abesnedeHHs Oy/Ib-sIKoro 30UTKY,
KU Moxe OyTH 3aBIaHUN y pe3yJ/IbTaTi BUKOHAHH, SIKIIO pilleHHs Oyje
CKacoBaHO aresigiiero. MoskHa ckasaTw, MO 3BUYAWHOIO TPAKTUKO Y
BUIIQ/IKY IT030BiB CTOCOBHO CTATHEHDb TPOMIOBUX KOMITIB € CYZOBI pillleHH4,
SIKI MAIOTh BUKOHYBATHUCS 3TiIHO 13 3aKOHOM ab0 CyJOBUM HaKa3OM, SIKIIO
GOPKHMK HE BHOCUB TPOIIOBOTO 3a0e3IIeUeH .

130. KPEC BBaskae, 110 1151 3a0e31edeHHsT e(heKTUBHOCTI TIPABOCY/IS
BCi KpaiHM MOBUHHI MaTH TIPOIEAYPH IMONEpPeHbOTO BUKOHAHHSH, fKE,
SIK TPAaBUJIO, MOKe TIPU3HAYATHCS, ajie 32 YMOBU HA/IAHHS 3aJ[0BITBHOTO
3aXMCTYy CTOPOHI, IO MpoTrpajna, y pasi YCIINIHOTO OCKap:KeHHS Helo
pillleHHS Cy1y.

(1) Anensiuis
131. Pi3ni anessiilini cucteMu MOJINAIOTHCS HA JIBI BEJIUKI TPYIIU:

(a) oCcKapsKeHHSI, 1[0 0OMEKYETHCS MIEPETJISIIOM 3 TUTAHb IIPaBa il OIIHKH
NIOKa3ip — 0e3 MOKIUBOCTI IIOJAHHS HOBUX AOKasiB a00 OCKap KeHHS
JIOBOJIIB, SIKI He 3rajyBajivcs Tepen cymiaeto mepmroi incranigii; i (b)
OCKap/KeHH, B IKUX TaKi 00MEKEHHsI He ICHYIOTb, I Cy MOKe 3aC/IyXOBYBaTU
HOBI JIoKa3¥ i GpaTH JI0 yBaru HOBI JIOBOAM, HAJaHI I/ Yac IPOBaJKEHHS B
areJIAinHOMY CYIi.

132. IcHYIOTh TIPOMIKHI CHCTEMHU, sIKi B TIEBHUX BUMAIKaX a00 1HCTAHIISIX
JIO3BOJISAIOTH T€, IO MOJKHA OIMCATH SIK <«3BUYalHUN 3acih I0pHINYHOrO
saxucty»> («ordinary remedy») y BUTJISAI HeOOMEKEHOI amejisiiii, ane B
iHImMX BuIaiKax abo B IHIIMX iHCTAHIIAX (HAIPUKJIAJ, Yy KacalliiHOMYy Cy/ii
abo y Bepxoromy Cygi) M03BOJIEHUI JIHIE <«EKCTPAOPAWHAPHUI 3acib
IOPUIMYHOTO 3aXUCTY» (<extra-ordinary remedy») y BULJISL <IIeperyisiy»
Ha 00OMesKeHIl OCHOBI Ta 32 KOHKPETHUX 0OCTaBUH.

133. Pisuung mixk (a) Ta (b) iHOIi MOSICHIOETHCS AK TaKa, IO B IEPIIiii
IPYIi  amesisiiiss PO3IJISAAAaETbCsl HacamIepes sIK crocib 3abesneyeHHs
OJ/IHAKOBOCTI 3aCTOCYBAHHSI IOPUAMYHUX TPUHIUIIB (ius constitutionis),
TOMI SIK y APYTill TPYIIi anessiisi PO3TJSIIAEThCS SIK TpoIlecyasibHe MpaBo,
roJIOBHOIO (DYHKINEIO SIKOTO € HaJlaHHs CTOPOHI Iile O/[HI€T MOKJIUBOCTI
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BUPIILIIEHHS cipaBu B cyai (ius litigationis). 1le BUKJIUKAE 3auTaHHS, 4d
Hacmpaszi HeoOXigHO abo GaskaHo, MO6 CTOPOHA Majia Take MpollecyayubHe
paBo Ha Oy/Ib-sIKOMY PiBHI, HaBiTh Ha PiBHI APYTOI Cy0BOI IHCTAHIIIT.

134. KPEC npu posrysizi [punmumny 5 Pexomenzariii Ne (84) 5 (Buiie)
BKasaja Ha Te, IO KOAHe 3 IOJoKeHb crarTi 6 KonBenmii He BuMmarae
HasIBHOCTI 1IpaBa Ha alleJsIliio.

135. YceBigomimooun 3HaYeHHST TPAAUIA Y AeSIKUX KpaiHax, Mo Ha-
JAI0Th [epeBary HeoOMesKeHOMY TIpaBy Ha (HacIpaB/ii) TOBTOPHUM Cy 0Bl
POSIJIsil UTaHb Mig wac anmessiii B apyriii iHcranuii, KPEC xotisa 6
BKa3aTW Ha CBOE HETATUBHE CTaBJECHHS /IO TaKOTO MiIXOAY B MPUHITUIII.
IMoBuHHI icHyBaTH OOMEKEHHSI HAa IPABO CTOPOHU MPEJCTABJISATH HOBI
JOKa3u abo MOopyIIyBaTH HOBI MUTaHHS mpaBa. Amessiliss He Mae OyTH
ab0 He Ma€ BBasKaTHCSI HEOOMEKEHOK MOJKJIMBICTIO BUIIPABJIECHHS MTUTAHD
(axTiB 4u mpasa, gKi cropoHa MOTJIa i HMOBMHHA OyJa IOCTABUTU IHEPe.
cyazaero mepinoi iHcTtauilii. [le 3MeHIye posb cya/i mepiioi iHCTaHIl Ta
MOTEHITHO MOsKe 3DOOUTH HEAOMITBHUM Oy Ib-sIKe BEJICHHS CIIPAB CY/IeI0
repInoi iHCTaHITii.

136. Ha nymxy KPEC, momibHuii miaxig TaKokK TsKi€ 10 HiBEJIOBAHHS
[IPaBOMIPHUX OYiKyBaHb IHIIIOT CTOPOHU CYIOBOTO ITPOIIECY Ta 0 301IbIIEHHS
TPUBAJIOCTI, BAPTOCTI i OOTSZKEHOCTI CYIOBUX TPOBA/KEHb.

137. KPEC 3aznauae, ojiHaK, 10 HaBiTh y KpaiHaX, sIKi MPUNUMAIOTD S
litigationis, yxe cTBOpeHO MexaHi3Mu (HAIPHUKJIAJ, IPABO OrOJOLIYBATH
Ge3HaIiiTHi aresisiii «0ueBUAHO HeOOIPYHTOBAHUMI» ), IKi YaCTKOBO CTAHOB-
JIITH 00010 «(DiIbrp», 10 HEBHUM YMHOM 3MEHIITYE HaZMipHe HaBaHTaKEHHSI
Ha aneJssaIiitHy CUCTEMY.

138. KPEC, BianmoBigHO, peKOMEHAYE 3alpoOBa/KyBaTU KOHTPOJb 3a
GesIiICTaBHUMI aTeJIAIisSIMU 32 JIOMOMOrot0 abo TI0JI0KEHb PO HaJaHHS
CYZIOM JI03BOJIy Ha TOJAHHS aresisilii, ab0 eKBIiBaJIEHTHOTO MEXaHi3MY,
KU yOesrnieuyBaB OUW Bifl CTBOPEHHST TEPEIIKOJ IIBUIKOMY PO3TJISILY
00IPYHTOBAHUX alle/Isiilii.

D. AsbrepHaTHBHE BUPIilllEHHS CIIOPiB

139. Pama €sponu pospobuia AeKiIbKa IHCTPYMEHTIB OO
MeTOAiB ajbrepHaruBHoro Bupimenus cropis (ABC)'S. 3naioun mpo

16 Pajja €Bponu po3pobuia Taki pekoMeHsallii CTOCOBHO albTepHATUBHOTO BUPIilICHHS
cnopis: Pexomenpanisa Ne (98) 1 Komirery minictpi Pagu €sponu gep:xaBam-uienam
«Illono memiarii B cimeitnux crpaBax»; Pexomenmaitisg Ne (99) 19 Komirery minicTpiB
Pagn €Bponu  nepxkaBam-unenam «Illogo wmexianii B KpUMiHAJIBHUX CIIPaBax»;
Pexomenpamis Ne (2001) 9 Kowmitery wminictpiB Paau €Bponu aep:kaBam-djieHam
«I1lono asbTepHATUB CYZIOBOMY PO3IJISILY CIIPAaB MiXK aIMiHICTPATUBHUMM OpraHaMmu i
CTOpOHAMU — NpUBaTHUMK ocobamu»; Pexomenaiis Ne (2002) 10 Komitery minicTpis
Panu €sponu nepkaam-unenam «Ilono meaiarii B IUBIIBHUX crIpaBax».
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Garato nosutuBHuX Hacaigkis ABC, cepex gkux noTeHijiiine NIBUAKE
BperysoBanHs crnopis, KPEC sanpononysaia, mob6 ABC 6yio ogHumM 3
MUTaHb, dKi cyiij po3raguytu Ha [lepiiii eBponeiicbkiit kKoHdepeHilii cy/1iB
Y KOHTEKCTI «YTIPaBJIiHHS CyIOBUMU CIIPAaBaAMU».

140. Tlepmia €Bporeiicbka KoH(pepeHiliss Cy/liB IPOJEMOHCTPYBaJa
BaxkymBicTs ABC 117151 BperymoBaHHs criopiB Ha panHix etamax!’. OueBuaHO,
10 xoua ABC He MOBUHHO PO3TIAAATHC, SIK TOCKOHATIAH MIJIX TT030aBIEHHST
cyziB HagMipHoro HaBaHTaxkeHHs, ABC ¢, 6e3yMOBHO, KOPHUCHUM 1 Ji€BUM
3ac000M, OCKIJIBKI POOUTH HATOJIOC Ha 3TO/Ii CTOPIH, 110 3aB3KI1 € OasKaHIIIIM,
HIK Cy/IOBE PillleHHsI, BUKOHAHHS SIKOTO € 3B/ 000B’I3KOM.

141. ¥V maiibyrasomy KPEC Moxke BIATHCS 10 CHEIATBHOTO PO3TIISILY
mutanHs ABC. Hapasi B Mekax BHCHOBKY, SIKHMI CTOCYETBCS PO3YMHO]
TPUBAJIOCTI CY/IOBUX TIPOTIECIB 1 POJI CY/JIIB Y Cy/OBOMY TPOBAJKEHHI,
KPEC BBaxkae HeoOXigHUM 320X0uyBaTH po3BUTOK cxeM ABC, 110 0cob1mBo
MiIXOAATh N7 TEeBHUX TUIB CYIOBUX IPOIECIB, a TaKOX MOKPAIleHHS
moiH(OPMOBAHOCTI TPOMAJICBLKOCTI TIPO iXHE iCHyBaHHH, MPO Te, SK BOHU
MITOTh, 1 IXHIO BapTiCTh.

142. Ockinbkn ABC i cuctema mpaBocyi/iss MalOTh CXOXKI I1iJTi, BAXKIMBO,
mob mpasoBa Jonomora Oyia HasgBHa s Iigeit ABC tak camo, Sk ajst
CTaHJAPTHUX CY/IOBUX IpolieciB. [Ipore sk pecypcu npaBoBoi 1OTIOMOTH, TaK
i Gy nb-saKki inimi gepsxassi putpatu Ha migrpumMky ABC moBunHi BitHOCHTHCS
JIO CHEIialbHOTO GIO/IKETY 3 TUM, 1100 BiAOBIHI BUTPATH HE TTOKJIAIAJICST
Ha onepaiiiiHuii Oro/KeT CyIiB (AUB. MyHKT 23 BUIIE).

143. O6roBopents B pamkax KPEC 6yJ10 30cepeskero Ha 06cst3i Meia-
11i1, poJIi cy /i1l B Mejtiattii i yac cy/0BOTO IIPOBa/I>KeHHST, KOH(IIeHITITHOCTI
Jiii MefiaTopa, MOKJIMBOCTI TOTO, IO CYAM 3AIHCHIOBATUMYTH HArJsz 3a
MiIFOTOBKOIO Ta aKPEAUTAINEI0 AJS IiJied Mefiailii, Cyaai AIATUMYTDb 5K
MeJ[iaTopu, a TaKOoK Ha HEOOXIHOCTI CYZOBOTO MiATBEP/KEHHS TMOCe-
peAHuIbKOI yroau Mixk croponaMu. OxpeMi AMCKycii Besucs y BiAIOBIAHUX
BUIAJIKaX 3 MUTaHb KPUMIHAJIBHOTO IIPaBa, 3 OAHOTO GOKY, i MHUBIJILHOTO
npasa (a TakoX agMiHICTPaTUBHOIO IIpaBa), 3 IPYroro OOKY.

144. Bignosinni pekomenparttii Pagun €Bporu cBiguath 1po Te, 1o cdepa
3actocyBanisd ABC He 3BOJIUTBCS CyTO ZI0 MUBIIBHOTO CYJOYMHCTBA. Mexi
3aCTOCYBaHHS Mejiallii B KPUMIHAJIBHUX CIIPaBaX BUKJIMKAIOTh KOHKPETHI
3aMUTaHHs, Ha SKUX 0yJI0 30cepemkeHo obrosopetns B KPEC,

145. Kpuminanabaa Memiatis, Ha Biaminy Bix ABC y nuBinbHux crpaBax,
He Mo)Ke OyTH BHUKODUCTaHA JJIs IIOJIETIIEHHSI IIOTOYHOIO HaBaHTaXKEHH
CyZIOBOI CHCTEMH, XOoua MeJliallisi B KPUMIHAJIBbHUX CIIPpaBaX MOKe YUHUTU
npoMIIAKTUUHY /110 MIOI0 MafiOy THIX 3JI0UNHIB.

17 Kondepenuist nepesaxuo socepemiacs ia ABC y uusinbHux crpasax.
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146. Pexomenpamisi Ne (99) 19 3ocepemkyeTbest uiie Ha «MeJliallii»
MiK [IPaBONOPYIIHUKOM Ta HorepriauM. OpHak, Xoda i icHye morpeba B
nogaspimoMy pocaijkenni, KPEC BBakae, 10 chOTOHI AUCKYCisT CTO-
CYETbCS WIMPIIOl KOHIEMNI{i <«BiJHOBJIIOBAJBHOIO [PABOCYALA», TOOTO
MIPOTIETYP, SIKi I03BOJISIOTH BiIXi/l Bifl 3BUUAIHOTO KPUMIHATBHOTO MPOTIECY
me /10 Woro moyatky (HEBIOB3i TICJsd apemTy), Ta MicJad TOro, SK BiH
po3royaBcs (IK 4acTUHA TIPOIECY BUHECEHHSI BUPOKY ), @ TAKOX HABITh ITiJ[
yac BUKOHAHHS ITOKapaHH4. BiiHOBIIOBaIbHE TTPABOCY I/ HA/TA€ MOKJIIUBICTD
MOTEPIJINM, TTPABOIOPYITHUKAM 1 1HOJI MpeCTaBHUKAM TPOMAJIU CIILJIKY-
BaTHUCS MPAMO ab0 HEIPsIMO, AKINO HEOOXiZHO — 3a JIO0IOMOI0I0 MeiaTopa,
110/I0 TIPABOTIOPYIIEeHH (3a3BUYAll HE3HAYHOTO MMOPYIIEHHS MAITHOBUX TIPaB
a0 IIPaBOIIOPYIEHb, BYNHEHUX HETOBHOIITHIMM ) 1 I[O[0 TOTO, SIK BUIIPABUTH
3aBmany mkomy. Ile Moxke Matwm HACTIIKOM 3MiNICHEHHS BiAITKOAYBAaHHS
MPABOMOPYITHUKOM Ha KOPUCTH MOTEPIILJIOTO, SIKIIO MOTEPIiinii 6axae, abo
HAa KOPHUCTh TPOMAaJIH, HATIPUKJIAJ, MIISXOM PEMOHTY MailHa, mpuOupaHHs
TIPUMIIIEHD TOIIO.

147. TakuM YMHOM, 0OCAT 3aCTOCY BaHHSI BiZIHOBJIIOBAJIBLHOTO IIPABOCY /15 B
KPUMiHAJILHUX CIIPaBaxX He € TAKUM MUpokuM, sk ABC y nuBiibHUX cripaBax.
CycriibcTBO MOKe BCTAHOBJIIOBATU «MEXKi T03BOJIEHOTO», 1103 IKIMH BOHO
HE T ATPUMYBaTHUME BUPIIIIEHHS KDUMiHATBHOI CIIPaBH B sKOAHUH C11OCi6, KpiM
3BuyYaiinoro cyzposoro npouecy. Ha Bigminy BiJi HUBIIbHUX CIIPaB rpoMajia
TaKOXK, STK MPABUJIO, € HATEKHUM YYACHUKOM TIPOIIECY BiJIHOBJIIOBATIHHOTO
npaBocynzsi. [loBepHeHHS TPaBOMOPYIIHUKIB /0 TPOMAjH, SKili BOHU
3aB/AJIN TIKOMY, Y TOMY YHCJIi 3a JIOTIOMOTOI0 YCYHEHHs Ili€l MKoau M
3aJydeHHsI TPOMaJU JI0 BUPIIEHHs NUTaHb GOPOThOM 31 3I0YMHHICTIO Ha ii
TepUTOPii BUSHAYAETHCS HaraTbMa 3acalaMu Bi/IHOBIIOBATBHOTO TTPABOCY IS

148. Ynmasio acmeKkTiB CUCTEMHU BiTHOBJIIOBAILHOTO TTPABOCY /IS TIOTpe-
Oy1oTh 06epeskHioro BrijienHs, Hixk ABC y HUBIIBHUX CIIOPaX, OCKIIbKU
BCTAHOBJIEHHS KOHTaKTy MIXK [OTEPHIJIUMHU Ta TPABONOPYITHUKAMU
€ Habarato AeJTIKATHILIOK CIIPaBOIO, HiXK CIIJIKYBaHHS [IBOX CTODIH
IUBILJIBHOTO CIIOPY. YCIiX TYT 4aCTKOBO 3aJIeKUTh BiJl 3MiH KYJbTYPU Ta
TpanuIliil cepesl MPaIiBHUKIB CUCTEMU KPUMIHATBHOI IOCTUII, SIKi 3BUKIN
IO 3BMYAiiHOI MoJeni HmpaBoCyAisd, IO nepexdadac CyZOBUH IPOLEC i
MoKapaHHs.

149. KPEC ob6roBopuia poJib Cyli B Mejiallii, BBasKaloun HacaMIepe,
110 3BepHEHHS JI0 Me/Iiallil B IUBLIBHUX 1 a/IMIHICTPATUBHUX IIPOIIECaX MOXKe
3[iMiCHIOBATUCS 3a IHIIATUBOIO CTOPiH, abo cyami Moske OYTH J03BOJIEHO
PEKOMEHIYBATH CTOPOHAM 3BEPHYTHUCS JI0 Mejiatopa. ¥ TakuxX BUITQJIKaX
BiZIMOBA iHO/II MA€ BIIJTUB HA PO3TIOIiJ BUTPAT.
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150. [rma cucrema Mae Ty 1epeBary, o CTOPOHH, sIKi B TPUHITUTI HEOX0Yi
YKJIalaTy yTOLy, 3MyIiieHi po3nouary cmip. Ha mpaxkTuiii eit Kpok Moske OyTu
BUPINIAJIBHNM JIJIs1 BUXO/LY 3 TJIYXOro KyTa B CIIPHIN CUTYyaIIii.

151. Y Oyap-gKOMY BHUIQJIKy CTOPOHAM TaKOXK Ma€ OyTH [03BOJICHO
BI/IMOBJIATUCST BijJI 3BepHEHHs 0 Mefialii. Taka BiiMOBa He TIOBMHHA
MOPYIITYBATH MIPABO CTOPiH HA CY/I0BE BUPIIIEHHS CIIPABH.

152. CrocoBHO poJi cymii B KpUMIHAJIBHIT Meiallii, 04eBUIHO, 0 KOJIH
KpUMiHa/IbHa CIIpaBa BUBOAUTHC 3-111/] 3BBUUATHOTO IIPOLIeCY OOBUHYBaYEHHSI
e /10 TOYaTKy CYZOBOTO TpOIeCy, CyA/Ad 3a3BUyYail He BiJirpaBaTUME
SKOJIHOL poJii. SKINO %k cipaBa MepexoJnTh 0 CUCTEMHU BiJIHOBJIOBAJIbHOIO
TIPaBOCYJI/IS MCJISA TOTO, SIK TIPOTIEC PO3MOYABCsI, MOTPIGHA yXBaia CYLi st
TAKOTO Tepexoy. Y pi3HUX KpaiHax TaKoK iCHYIOTh BiZIMIHHOCTI B IMi/IX0aX
3aJI€KHO Bijl 3aCTOCYBAaHHS NPUHIIUIIB AMCKPELIitHOro abo 060B’SI3KOBOr0O
O0OBUHYBAYEHHSI.

153. 3 orusizy Ha Toit axT, 10 B CUCTEMi BIZITHOBIIOBAJIBHOTO TPABOCY IS
000B’IBKM BCTAaHOBJIIOIOTHCS [IJIsI IPABOIIOPYIIHUKA, a OOMEKEHHST MOKYTh
3acTocoByBaTHCsl B iHTepecax moreprisoro, KPEC BBaxkae, mo 6yno 6
Jo0pe HajaBaTH BCIM IIPUMHUPHUM YToJaM BiHOBJIIOBAJILHOIO IPABOCY LIS
(260, SAKIO IOPEYHO, TUM i3 HUX, AKi € OLIBII HiXK [POCTe HOIePeIsKeHHs
6e3 JKOIHUX IOPUAMYHUX HACHIAKIB) (opMasbHe HOromxKeHHs cyami. Ile
JI0O3BOJINTh KOHTPOJIIOBATH TIPABOMOPYIIEHHS, $IKI MOYTb JIaTU TPUBIJ
3aCTOCYBATU BITHOBJIOBAJIbHE MPABOCY/I/IS, & TAKOK KOHTPOJIIOBATH YMOBH,
SIKi TapaHTyIOTh [IOTPUMAHHS TpaBa Ha CHPABEIJTUBUN Cy[ Ta IHIIMX
roiokeHb KorBenirii.

154. Yu nosunui aii memiatopa 6ytu koHbizeHmiiauMu? OOroBopeHHs
B KPEC nokasyorb, 110 BiAIIOBiAb Ha 1l MUTaHHIA Mac OyTU IIO3UTHBHOIO
IO/I0 IUBIJIBHUX Ta aAMiHICTpaTUBHUX criopiB. Hamaranus mocsartu sroau
03HAYa€ 3arajioM, 1[0 CTOPOHU MOBUHHI MaTH MOKJIMBICTH PO3MOBJISATH 3
MeJliaTOPOM Ha YMOBaX KOH(DICHIIITHOCTI PO MOKJIMBI MPOMO3UITii TOI0
BPETYJIIOBAHHS CIIOPY, HE PO3TOJIONIYIOUN 110 iH(OopMaIlio.

155. IIpore 6yJ10 6 KOPUCHO BUSHAYUTHU, Yi Ma€ OyTH KOH(DIIEeHIIHICTh
abCOJTIOTHOIO, YU BOHA MO)Ke OYyTH 3HATA 3a 3TOA0I0 CTOPiH. Takok CJIif
3aMUTATH, YU MOXYTh JOKYMEHTH, $SIKi BHKOPUCTOBYBAJIWCS TiJ dYac
POIEypH Meiallii, OyTH MpeACTaBIeH] B Cy/i y BUMAAKY, KOJIU MeIialfis
GyJia HEYCITIITHOIO.

156. Ockinbku Tpoleaypa Mepiamii rpyHTye€Tbest Ha 3romui, KPEC
BBa)KA€ MOKJIMBUM 3HIMATH KOH(QIJEHIINHICTh y pasi 3rofu CTOPIiH.
3 apyroro 60Ky, 6e3 TaKoi 3rou YIS He MOKe GPaTH 10 yBaru J0KyMeHTH,
SIKI BU3HAUAIOTh MO3WINI0 OAHIET cTOPOHHU, abo TPOMo3uiii, 3pobieHi
Me/[iaTOPOM /IS BPEeTYJII0BaHHS cliopy. BiIKpuTUM 3aIMIa€ThCs MUTAaHHS
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PO Te, Y1 MO’KE CY/JISI Ta SIKOI0 Mipoio (5K Iie /I03BOJISIETHCS B OKPEMUX
IOPUCANKINSAX) BPAaXOBYBaTH BiZIMOBY Bijl MPOXOJUKEHHS Memianii abo Bix
3TOZIN Ha MUPHE BPETYJIOBAHHS MPU TTOCTAHOBI yXBaJ CTOCOBHO CY/IOBUX
BUIATKiB Ta BUTpAT.

157. o crocyerbest xondigentiiinocti npu ABC y kpuminaibHux
crpaBax, KPEC BBaxag, 1110, OCKiJIbKU MPaBOTIOPYIIHUK TOBUHEH IOBOPU-
TU Bi[BEPTO TPOTITOM TPOIEAYPU Bi[HOBJIIOBAJIBHOTO IPABOCY/IS,
koHbIIeHTIIIiHICTh Ma€e mnommpioBaTucs Takok 1 Ha 1eit tunm ABC. Ile
CTaHOBUTH IPoOJIEMY, OCOOJIMBO B THUX CHCTeMaX, A€ OOBUHYBAuEHHS €
000B’I3KOBUM, CTOCOBHO HACJIIIKiB BU3HAHHS IHIIUX IIPABOIIOPYLIEHb 3 GOKY
HopyuIHUKa abo 1100 MPAaBOTIOPYIeHb 0cid, ki He 6epyTh ydacTi B mporeci
Meiariils.

158. fdx y KpuMiHATPHMX, TakK i B IUBIIBHUX Ta aJMIiHICTPATUBHUX
cupaBax KPEC ninkpeciioe Heobxignicts Toro, 1mob cucremu ABC Oyiiu
TICHO TIOB'S3aHi 3 CY/IOBOIO CHCTEMOIO, OCKIJIbKM MeJ[iaTOpyu TTOBUHHI
MaTtu Bigmosigmi mpodeciiini HaBuuky 1 kBamidikaiiio, a Takox OyTh
HeylepeKeHUMU i He3aJIe;KHUMU J1J1st BUKOHAHHS IUX 060B’SI3KiB.

159. Tomy KPEC Harosomye Ha BasKJUBOCTI MiATOTOBKHU JJIsSI TIPOBE-
JICHHS Mejiartii.

160. 3BepHeHHs 10 MezaiaTopiB ab0 YCTaHOB Mefiallil 1103a MesKaMu
CYZIOBOI CUCTEMU € JIOMYCTUMUM BapiaHTOM, SKIIO Cy/0Ba iIHCTUTYIIiSI MOXKe
HAIVISJATU 3a KOMIIETEHTHICTIO TaKUX MeAiaTopis abo IpUBATHUX YCTaHOB,
a TaKOXK 32 YMOBaMU IXHbOTO BTPYYaHHS Ta 32 BAPTICTIO BiJIIIOBITHUX TTOCJIYT.
KPEC BBaxae, 1m0 BiANOBigHI 0puandHi HOpMU abo CyaoBa IpPaKTHKA
MMOBUHHI HA/AaBaTH CYJli TOBHOBAXKEHHS CIIPSIMOBYBAaTH CTOPOHU JIO
MejIiaTopa, IPU3HAUYEHOTO CY/I0M.

161. KPEC BBaxae, mo cami cyaji MOXKyTb AiATH sk Mexpiatopu. lle
JIO3BOJIUTH TPOMAJICBKOCTI TTOCTYTOBYBATUCS CYAMIBCHKUME JIOCBIZIOM Ta
excrepTr30t0. THM He MeHIIIe, Ba)KJINBO 30€PErTi HEYIEPEKEHICTh CY/UIIB,
30KpeMa repeidauMBIIH, [0 BOHU BUKOHYBATUMYTD 1€ 3aBAHHS B CIIOPAX,
iHmuX, HiK Ti, e BOHM OyayTh mnpuiimatu pimenHst o cipasi. KPEC
BBakKae, M0 MOAIOHI IPOLEAYPU MOKYTh OYTU BKUTI B THX CHCTEMAX, SKi
Bxke mepenbadaioTb 000B'SA30K Cy//i HAMAraTHCs MNPUMUPUTH CTOPOHU
CIIpaBH.

162. CynoBuii KOHTPOJIb 32 TPU3HAYEHHIM ME/[iaTOPIB € JIUIIe OTHUM
3 €JIEMEHTIB CHUCTEMH, MOKJIMKAHOI 3aIo0irTH 3arposaM, I[OB'S3aHUM 3
TepeBeIeHHsIM BUPIIIEHHST CHOPIB y NMPUBATHY TIOMUHY (I MOXIUBUMU
00MEKEHHSIMU MaTepialbHIX Ta MPOLECYAIBHUX MPaB CTOPIH), sIKi MOXKYTh

18 TIynkr 14 JlonaTky no Pexomengpartii Ne (99) 19 Bkasye /miie, o «y4yacth y Meziiartii He
MMOBUHHA BUKOPHUCTOBYBATUCS SIK JIOKA3 BUSHAHHS BUHU B TIOJ[AJIBIIIOMY ITPOBA/KEHHI».

302

BuicHoBok Ne 6 (2004)

BUHUKHYTH Y 3B’13KYy 3 mupokuM 3actocyBanusam ABC. KPEC BBaxag, 1o
He MEHIIT BaKJIUBUM € Te, 06 Cy/[i KOHTPOJIIOBAIN TIPOIEAYPY Meiallii ta
il pesyJsbrar.

163. ITix yac obrosopennss KPEC 3’sacyBaocs, 110 3a HeBHUX 0OCTaBUH
CTOPOHAM MOJK€ HaJ[aBaTUCS TPaBO BPETYJIOBAHHS CIIOPY IISXOM
VKJIQJIaHHA YTO/H, SKa He Iuidrae sarpep/pkenuio cyaueio. Ilpore take
3aTBEP/IKEHHST MOKE BUSIBUTUCS] HEOOXIJIHUM Yy IEBHUX BUTIAIKAX, OCOOIUBO
TO/Ii, KOJIM CJIijT BpaXOBYBATH MUTAHHS BUKOHAHHS PillIeHHSI.

164. IIpunaiimui B 1boMy BUITQJIKY CY//I5 IOBUHEH MaT! 3HAYHi HAIVISA10B1
HOBHOBa’KEHHsI, 30KPeMa 1010 I0TPUMaHH PIBHOCTI CTOPiH, 6e3CyMHIBHOCTI
iXHBOI 3rogu Ha 3axoau, nepenbdadeHi yrogolo, Ta CTOCOBHO JOTPUMAHHS
3aKOHY U 3acaj nepskaBHoOi mosituku. o cTocyeThesi okpeMux acriekTiB
Meziariii B kpuMiHaimbHUX crpaBaXx, KPEC moske Bkaszatu Ha MipKyBaHHS,
BUKJIAJIeH] B yHKTI 147 Buiie.

KOPOTRKUU BUKJAL PEKOMEHJIAIIIN I BUCHOBKIB
A. loctyn 10 npaBocyid
A.1. [lepxaBu 1oBUHHI 3abe3ledyBaTv IIOMIMPEHHS HIOCTYIHOI
indopmariiii 1npo QGyHKIIOHYBaHHS CYJ0BOI cucteMu (XapakTep CIIpas,
IO PO3TJSIAOTHCS; CEPe/lHs TPUBATICTh TPOBA/KEHb Yy PI3SHUX CY/aX;
BapTICTD 1 PUBUKM y BUIA/IKY HEIPABUJIBLHOTO BUKOPUCTAHHS I0PUIAUYHNX
MeXaHi3MiB; aJibTepHAaTUBHI 3acO0M BUPILIEHHS CIIOPIB, SKi IPOIOHYIOTHCS
CTOPOHAM; 3MICT HAHBAKJMBINIUX CYAOBUX pillleHb: AUB. MyHKTH 12-15
BHUIIE).
A.2. Takox:
— imdopmaniiini OyTIBHUKM 10 CyHOBiii cucTeMi MaiOTh OyTH
JIOCTYTTHUMH JIJI TPOMAJISIH;

— cami cyu moBMHHI GpaTh y4acTh y moimpeHHi iHhopMartii;

— OCBITHI TIpOrpaM¥ TIOBHMHHI BKJIIOYATH OIHMC CYZOBOi CHCTEMU W
MIPOTIOHYBATHU Bi/IBi/laHHA cyAiB (AWB. myHKTH 16—17 Bue).

A.3. Cuig pospobuTu CTaHAapTU30BaHi (GOPMU ST IIPOLECyaJbHUX
JOKYMEHTIB, HEOOXiJHUX [JIs iHIIIIOBaHHS i1 BeJeHHsSI CyA0BOrO IPOBa-
JUKEHHS, TPUHAWMHI JIJIS TIeBHUX BUJIB CYZIOBUX MPOIECiB (UB. MyHKT 18
BUIILE).

A.4. Tlounna OyTu pospobjieHa TEXHOJOris, 3a JIOIOMOTOI0  SIKOI
YYaCHUKHU CYI0BUX MPOIECIB 3MOKYTh Uuepe3 KOMITI0TEepHi 3aco0u:

— OTpUMYyBaTH HEOOXI/HI IOKYMEHTHU JIJIsI IOIAHHSI [IO30BY B CY/I;

— ycraHoBJIOBaTH 6e31ocepeiHiil KOHTAKT i3 cyiaMu;

303



LokymeHTn KOHCYIbTatTnBHOI paam eBpONeriCbKux cyaaiB

— OTpUMYBaTH IOBHY iH(MOPMAIiI0 PO Xapakrep i 00CAT BUTpaT, sIKi
iM jtoBesieThest 3iMCHUTH (HABITH JI0 BiIKPUTTSI CY/IOBOTO IIPOIIECY ),
a TaKOXK 100 BU3HAYEHHsI IrepeAdauyBaHOI TPUBAJIOCTI CYIOBOrO
[IPOLIECY, BKJIIOYHO /IO YXBaJIeHHs CYJ0BOrO pinenus (auB. myukTt 19
BHIIIE).
A.5. Bunaropoga ajmBokataM 1 CyJOBUM IIpalliBHUKaM TIOBUHHA
BCTAHOBJIFOBATHCST TAKMM YMHOM, 11100 He 3a0X0UyBaTH 3/iHCHEHHS 3allBUX
rpotiecyaabHuX Jiil (IUB. MyHKT 28 BUIIE).

A.6.Mae 6yTu iepebaueHo 3rigHo 3 Pekomenpartiero (84) 5 (nmpunipu 2- 1
[lonarky) 3acTocyBaHHST CAaHKITIH 32 3JIOBXKUBAHHS CY/TOBUM TIPOIECOM (/IUB.
IIyHKT 28 BUIIE).

A.7. JlepxxaBW TOBMHHI TapaHTyBaTH MpPaBO yYaCHWKA TIPOIeCy Ha
MIPEJICTABJIEHHS fI0TO CIIPAaBU B CYi 0cobuCcTO abo uepes MpeicTaBHUKA Ha
iforo BjacHuit BUGIp, 30KpeMa, KOJIK Ma€ MicIle CIIPOIIEeHNUH CyI0BUI PO3TIIsI,
MPOBAJIKEHHS 110 CIIpaBax i3 He3HAUHUM (PiHAHCOBUM THTEPECOM, PO3TJISI]I
CIIPaBY TIPO TpaBa CIOKUBAYiB; MPOTE MAE iCHYBATH TOJOKEHHS, MO A€
MOXKJIUBICTD CY/Ii, IK BUHATKOBUU 3aXiJl, BUJJaBaTU HaKa3 PO 3aTyYeHHS
a/IBOKATa, KOJIV CTIPaBa BUKJINKAE 0cOOIMBI Tpobremn (AnB. TyHKTH 24—26
BUIIE).

A.8. [lepaBoio ToOBMHHA OyTH OpraHizoBaHa CHCTEMa [PAaBOBOI
JIOTIOMOTH 1Tl HaJlaHHA MOSKJIMBOCTI KOXKHOMY OTPHUMYBATHU JIOCTYII
JI0 TIPABOCY/I/Is, 1O BKJIIOYAE HE TUIBKM CYZOBI BUTpPATH, a ¥ IOPUANYHI
KOHCYJIBTALi] HI00 JOLIIbHOCTI 200 HeOOXIZHOCTI HOAAHHS [I030BY 10 CYLY.
ITe mpaBo Mae Gyt 3abe3edeHo He TUIbKHU JJIst HalOiAHIINX, a if, TpuHaiiMHi
YaCTKOBO, /LIS JIIOZIel, CePeIHiH 10Xi/1 AKUX He TO3BOJISE IM CAMOCTIHHO HECTH
BUTPATH CYA0BOTO mpoBajKeHHs. Cy//is MOBUHEH MAaTH MOKJIUBICTH OpaTu
y4acTh y MPUIHATTI PillleHb 1010 HAJIAHHST JOTIOMOTY 32 YMOBH 30€PesKeHH
rapaHTii 06’€KTHBHOI HeyTepekeHocTi ey (auB. myHktu 21 i 22 Buiie).

A.9. TlpaBoBa momomora mae diHaHCYBaTUCS JEpPKAaBHUM OPTaHOM i
[OKPUBATUCA 31 CIIeliaJIbHOrO OIOAkKETy TaKUM YMHOM, 1100 BiamosigHi
BUTpPATH He BIHOCHJIMCS IO MOTOYHOrO OMOJUKETY CymiB (AuB. IMyHKT 23
BUIIIE).

B. fAxicth cynoBoi cucTeMH Ta ii OIiHIOBaHHS; KiJbKICHI CTaTHCTUYHI
JlaHi; MpoeypP: MOHITOPHHTY

B.1. dxicTb cymoBoi cucTeMHU 3aJeKUTb BiJl AKOCTi iH(MPACTPYKTYypH,
sgKa MOke OyTH OI[iHEeHa 3a JONOMOIOI KPHUTEPiiB, CXOKHMX Ha Ti, 10
3aCTOCOBYIOTHCS /IO IHINUX JIEPXKABHUX TIOCJYT, @ TAKOXK Bijl npodeciiinmnx
3Mi0HOCTEll MPEACTaBHUKIB IOPUANYHUX TIpodeciit  (CyauiB, aaBOKaTiB,
IIPOKYPOPIB Ta MOMIYHUKIB CyIiB), poOOTa AKMX MOKe OyTH OLiHeHa JIUIe
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MOPIBHSIHO 31 cTaHZApTaMU TIpaBa Ta cyA0Boi abo MpodeciiiHol MPaKTHKN i
JeoHTosorii (AuB. myHKT 31 BuIIe).

B.2. Cxin oninoBaT SKicTh CyZI0BOI [IiSIITBHOCTI (3 YpaXyBaHHSIM TaKOK
COIiaIbHOI Ta €KOHOMIYHOI e()eKTUBHOCTI) 3a JIONMOMOTOI0 KPUTEPIiB, Ki
IHKOJIM CXO3K1 Ha Ti, TIT0 32CTOCOBYIOTHCS JIJIST IHIIUX JIePKABHUX MTOCHYT (JIUB.
nyHkTu 32 Ta 33 Bulle).

B.3. OuiHoBaHHSA JisSJIBHOCTI CYZ0BOI CUCTEMH 3arajoM abo OKPEMOro
Cy/lly UM TPYIH CY/iB HE CJiJi TIOEHYBATU 3 OIIHIOBAaHHAM TpodeciiiHol
kBasiikaiii okpeMux cyziB, 1110 Ma€ iH1I 11ii. CX0xXKi MipKyBaHHS MOXKYThH
CTOCYBATUCH JISJIBHOCTI iHITUX MPEACTaBHUKIB IOPUAMYHUX MTpodeciit, 110
3asydeHi 10 (yHKIIIOHYBaHHS Cy/Z0BOi cucteMu (AWB. MyHKTH 33 Ta 34
BHUIIIE).

B.4. Tlpu oprawnizartiii cy/1oBoi CTaTUCTUKU CJIiJi YHUKATU TTOETHAHHS
OIIHIOBAHHS $IKOCTI CHUCTEMU TIPABOCY//IS Ta TPOMECIitHOro OIiHIOBaHHSI
cynni. 30KpeMa, HEAOIIJbHUM € BUKOPUCTAHHS CTAaTUCTUKH MIOJO0 CKa-
CyBaHHsI YXBaJIEHUX CYZOBHX PillleHb SIK €IUMHOTO ab0 HaBiTh HEOOXiTHOTO
IHJIMKaTOpa OI[IHIOBAHHS SIKOCTI JISIBHOCTI cyzami. Take came MipKyBaHHS
CTOCYETBHCA 1 IHIINX CUCTEM, Y KX MOKJIMBA TIeBHA OI[iHKA IHAWBITyaTbHUX
pillleHb Cy/UIiB Yyepe3 CUCTeMHU, BiIMIHHI BiJl CIIOCTepeKeHHs 3a KiJIbKICTIO
CKaCyBaHb Cy/IOBUX PillleHb.

B.5. Xowa mapasi me icHye 3araJbHONPUUHSATUX KPUTEPIiB IIOI0
CTATUCTUYHUX JAHUX, SIKi MAIOTh 30UpaTHCsI, MeTa 30MPaHH JaHUX OBUHHA
HOJIATaTA B OLIHIN IIPaBOCYAAs B HOro INUPIIOMY KOHTEKCTi, TOOTO y
B3aEMO/Ii1 TIPABOCY /15 3 THITUM YMHHUKAMU (CY/ULI Ta aJiBOKATHU, TPABOCYI/I
Ta MOJIiIIis, Cy/I0Ba MPAKTUKA Ta 3aKOHOAABCTBO TOIIO ), OCKLIBKU GiJIbIIiCTh
HEJOJIKIB CUCTEME TIPABOCYIs TIOXOASATh Bij Opaky KOOpAMHAIGI Mik
KigbKoMa cy6’'ekramu (AuB. IyHKT 39 BuIleE).

B.6. HajzBuuaiiHO BasKJMBO TaKOX ITi/IKPECAUTU B3AEMO3B SI30K Yy
npoieaypax 30MpaHHS [IaHUX MK SKICTIO I[PaBOCYAJs Ta HasBHICTIO
HaJEKHOT iHDPACTPYKTYypH ¥ JIOMOMIZKHOTO TIepcoHay (AuB. myHKTH 31 Ta
39 Bute).

B.7. Kpim Toro, «AKicTb» mpaBocyias He IIOBUHHA PO3TJIAIATHCD SIK
CUHOHIM TIPOCTOI <«IIPOAYKTUBHOCTI» Cy/MOBOI cucTeMU. SIKiCHMIT MimXif
HOBUHEH CKOPIIIe CTOCYBATHCS 3JATHOCTI CHCTEMH Bimmosizatu morpebi B
MIPaBOCY/Il 3TIZTHO 13 3araJbHUMM IIJIIMU TIPABOBOI CUCTEMM, cepesl STKUX
MTBU/IKICTH TTPOTIE/LYP € JINTIIE OJTHUM 3 eJIeMEHTIB (/IMB. TyHKTH 38—42).

B.8. ITokazuuku SKOCTI MOBUHHI BU3HAYATUCDH HIMPOKUM KOHCEHCYCOM
cepel TPeICTaBHUKIB I0PUANYHUX TTpodeciit (nB. TyHKT 43 BUIILE).

B.9. 36upanHg aHuX 1 MOHITOPMHI CJif 3HIHCHIOBATH DETryJISPHO,
a POIIELy PH, 110 BUKOHYIOTHCSI HE3aJIE;KHUM OPTaHOM, TOBUHHI Iiepedadaru
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MOKJIMBICTh BHECEHHS 3MiH /10 OpTraHi3allil cy/iB BIAITIOBIZIHO /10 3MiH Yy
HaBaHTa)KeHHI Cy/liB (MB. TyHKTH 46—48 Bute).

B.10. ITo6 y3roauTy peatizaliito i€l moTpebu 3 TapaHTisIMU He3aJI€KHOCTI
CYZIOBOI BJIaJiu, He3aJI€KHUN OpraH, 3raflanuii y myHkTax 37 ta 45 BucHoBKY
KPEC Ne 1 (2001), moBuHeH MaTu IIOBHOBasKeHHS BigOuparu Ta 30upartu
«SKiCHI» JIaHi, BUBHAYATH CUCTEMY 30MPaHHsI IAHUX, OIIHIOBATH PE3YJIHTATH,
MOMMPIOBATH 1X, a TaKOX, BPaxOBYIOUM OTPUMaHi JaHi, 3AiliCHIOBATH
MOJAJBIIUN MOHITOPDUHT AisIBHOCTI TpaBocyaus. Y Oyab-ssKOMYy pasi
JlepyKaBU TMOBUHHI 3abe3meunT, 100 I AisIbHICTD 3ajdInaiacs B
JepkaBHil cdepi s 30epeskeHHs BiANOBIAHMX IHTEPECIB, IOB’S3aHUX
3 06poOKOI0 MaHMX IOJ0 3AiHCHeHHS TpaBocynas (AuB. MyHKTH 43—48
BUIIIE).

C. Po6oue HaBaHTasKEHHS i YIIPABJIHHS ClIpaBaMu

3arajbHi I10JI0KEeHHI

C.1. Cuin Buxonaru mnpomnosuilii Pekomenpamii Ne (87) 18 crocoBHO
3MeHIIIeHHS Po6OYOTo HaBaHTAKEHHS B Cy/IaX.

C.2. [lep:xaBy TIOBMHHI HaJIATH HAJIEKHI PECYPCH Cy/IaM, IO PO3TIAAA0TH
KPUMIiHAJIbHI T IIMBIJIBHI CIIPABH, a 3 CyI/IIMU (HABITh SKIIO BOHU HE MAlOTh
6e3rocepeHbol aAMIHICTPATUBHOI POJI) CJIiJ IPOBOAUTH KOHCYJIBTALil
MIpU BUPIIIEHHI OCHOBHUX MUTAHb CYYaCHOTO ITPABOCY//A Ta BiITOBIIHUX
[PIOPUTETIB Or0 PO3BUTKY (AMB. IyHKTH 52—55 BUIILE).

C.3. Cynzi MaioTh 3a0X0UyBaTH BPETYJIIOBAHHS CIIOPIB HA MiJICTaBi 3TON
(caMyMU CTOPOHAMU CaMOCTIHHO ab0 3a JOIMOMOTOIO Me/Iiallii), OCKIIbKH 1ie
BPETYJIIOBAHHSI Ma€ OKPEMe 3HAUCHHsI, siKe BijloOpaskae IMIHHOCTI ¢BOOOAN
BUOOPY 1 3ro/IU TIOPIBHSIHO 3 PillleHHSM, sIKe yXBaIo€e ¢y (auB. m. 50 Buiie
Ta po3zia D Bute).

C.4. 3arajom OaskaHO B TUX KpaiHaX, [e KOHCTUTYIIHA CHUCTeMa e
N03BOJISIE, 3a0€3MEYNTH TIEeBHY THYYKICTh, SIKA JIO3BOJISIE BIiTHOCHO JIETKO
MEPEeBOUTH CY/IiB ab0 CIPaBU MIK CyJaMu, MPUHAWMHI Ha THMYacoOBiil
OCHOBI Ta 32 YMOBW 3TOIM CY//iB, 100 pearyBaTH Ha 3MiHU B IXHBOMY
poGouoMy HaBaHTaKeHHI. [Ipu 3aKpPUTTI MEBHOTO CyHAy 3aBKAU CJIJT
ypaxoByBaTH TIPaBO TPOMA/STH MaTH 3PYYHUI JOCTYIl /10 Cy[AiB (JIUB.
nyukTu 57—60 Buiie).

C.5. Cuix cupugru posrisay CHOpaB CyAlelo OZHOOCOG0BO IpU
BU3HAUE€HHI BUHU YW HEBUHHOCTI 3 JOTPUMAHHSIM YyMOB, 3Ta/laHUX
y nyakTtax 61-64 sume. KPEC BBaxae, mo KpaiHM TaKOX ITTOBUHHI
3a0X0uUyBaTH HaBYAHHS Ta Kap'€pHUU PO3BUTOK CYAMi Jsl TOTO, 1100
MOBHOIO MipOI0 3aCTOCOBYBATH OJHOOCOOOBHIT PO3IJISA/ CIIPAB y TIePIiil
iHcraHuii TaMm, g€ Ie MOKJIUBO, BIJIOBIAHO A0 mOCBigy H 3mi6HOCTEl
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JUTOUNX CY//IIB Ta 3TIIHO 13 CYTHICTIO MPOBa/XKeHH (uB. myHKTH 61-64
BUIIIE).

C.6. Cyi TOBMHHI MaTH OJJHOTO UM OiJjibIlle 0COOMCTIX MOMIYHUKIB, K
MaloTh BUCOKY KBajidikailito B opuandhiil cdepi i SKuM Cyjjli 3MOKYTh
JIeJIETYBaTH JesiKi BUN [MiSJIBHOCTI (AUB. MyHKT 65 BHUIIE).

C.7. Tlosacynosi ¢ynkiiii, nepemiveni B Pexomenmamii Ne (86) 12,
HoBUHHI OyTH JOBipeHi opranam abo ocobawm, iHmmM Hix cymmi. Ciig
3BaKaTW HA PU3UKH, 1[0 BUHUKAIOTD Y BUTIAJIKY, KOJIU CYIISIM 03BOJSIETHCS
BUKOHYBATH IHIIY IIPUBATHY poOOTY, 110 MOKEe BILIMBATU Ha iXHi myOsivHi
0608’13k, Cy1sM He cJ1ijt 3a00poHsITH OpaTi yuacTh y poOOTI BiAMOBIAHUX
KOMICiii Ta iHIINX 1103aCyI0BUX OPTaHiB, ajie IPH I[bOMY BOHHU IIOBUHHI OyTH
06epeKHi TIepe/l THM, sTK TIOTO/IKYBaTHCS Ha IPU3HAUCHHS, sIKi TTepe16avatoTh
MPUIHATTS HEIOPUJUYHUX pillleHb (AuB. IIyHKTH 66—69 BuIIe).

C.8. ¥ kpuMiHAJIBHUX CIpaBax TpaBoBa jgoroMora abo OGE3KOIITOBHE
IOpUIMYHE TIPEJCTaBHUITBO IMOBMHHI HajaBaThCs 0e3 OIHIOBaHHS CYyTi
nosuiiii o6suHyBaueHoro. KPEC pekoMeHye moasibliie BUBYCHHS BiAMiH-
HOCTEW MiX CYTTIO Ta CEPUO3HICTIO CIPaB, [JId SKUX TaKa JOMOMOTA 4u
MIPE/ICTAaBHUIITBO HAJAETHCS B PISHUX KpaiHaX. Y NMUBITBHUX CIIPaBax CJIif|
3aIPOBA/IUTH BIITIOBI/IHI CCTEMU KOHTPOJIIO /115 OIIHIOBAHHS CYTi TO30BHUX
BUMOT 3a3/1aJ1eTi/Ib (IUB. TyHKT 79 BUIIE).

C.9. CrocoBHO BCiX acHeKTiB yIPaBJiHHS CIpaBaMU IOPIBHAJIbHE
JIOCJTI/PKEHHST JIOCBi/Ly iHINX JIeP>KaB HAJIA€ T[IHHE PO3YMIHHS CIIeIiaJbHIX
MPOIECYaTbHUX 3aXO/IiB, 10 MOXKYTh OyTH 3allPOBAKEHI; HU3KA 3aXOJiB
00roBOPIOBAJIACH JETAJIbHIIIE B TEKCTI BUILIE.

Kpuminanbhi cripaBu

C.10. Cnin 3a0xo4yBaTu AOAATKOBI AOCTIPKEHHS B OKPeMHMX KpaiHax,
dKi Hapa3i He MaioTh >KOIHOI CHUCTEMU YU eKBiBaJleHTa JAUCKPEIiHOTO
KPUMIiHATLHOTO OOBUHYBaYeHHs, 3 THM, 106 BHKOHATH PeKoMeHaIiio
Ne (87) 18 (nuB. mynktu 73—77 Butie).

C.A1. Ycim kpaiHam cJiiji PO3TASHYTH, YW HaJacTh TIepeBar IXHIM
cucTeMaM KPUMIiHATbHOI IOCTUITI1 3aITPOBAKECHHS 3MEHIIIEHHS TTOKAPaHHS B
pasi BU3HaHHs BUHU. By/ib-sike Take BU3HAHHS MOBUHHO BiZOYBATHCS B Y/
Ta IPUUMATHUCS CYIe0. AJIBOKATH TIOBUHHI MaTi TpodeciiiHuii 0008’ 130K
3abesnedyBaTH, 100 3as1Ba PO BUHY Oyia MOOPOBIIBHOIO Ta Maja HaMip
BU3HATH BCi €JIEMEHTH TIPABOMOPYIIEHHS, B IKOMY 0c00a OOBHHYBATYETHCS
(nuB. mynktn 79—89 Burie).

[{uBiTbHI CTIDAaBU

C.12. [Ina BuxoHaHHst 000B'si3Ky 3a crarreto 6 KonBeHIii 1momo
3a0€e31eUeHHsT «CIIPABEJIMBOTO Ta MyOJIIYHOTO PO3IJISIAY CIIPaB y PO3YMHI
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CTPOKU» JleprKaBu IIOBMHHI Ha/laBaTH a/leKBaTHI PecypcH, a Cyu — BeCTH
CIIPaBY y CIIPABEMJIUBIIL 1 IPOMOPIHIHNUIN €IIOCIO 11010 KOHKPETHUX CTOPiH
Ta 3 ypaxyBaHHSIM IHTEPECiB IHINX YYACHUKIB MPOBA/KEHHS 1 CyCIITbCTBA
sarasiom. Ile o3Haua€ BeIEHHSI CYIOBOTO TPOBAJKEHHS B TaKWil Crocio,
M0 HaJla€ HOTO CTOPOHAM MOMKJIMBICTb JOCATTU CITPABEITUBOCTI ITiHOTO,
CIILTBHOMIPHOIO 3 NMHUTAHHSIMH, IO PO3TJIANAI0THCSA, CyMOIO TO30BY Ta (He
HPUMEHINYI0Yr 000B’SI30K Jiep:kaByu 3abe3liedyBaTi aleKBaTHI pPecypcH)
BJIACHUMU PeCypCaMU CYIy, a TAKOXK JA€ MOKJIUBICTD CY/Ly PO3TJISHYTHU 1HIIT
cipasy B po3yMHi ctpoku (uB. mynkTu 103—104 Buie).

C.13. Pexomenpaigisa Ne (84) 5 nependavae roloBHi IPUHIMIIN IPOIIOP-
IIHOTO Be/leHHS CYyI0BOTO IIPOIleCy, KII0YeM SIKOTO € aKTUBHE YIIPaBJIiHHSI
IIpoIIecoM 3i cTOpoHU cy//i. HaiiBakIMBININM MUTAHHSIM € HACTYITHE: CYI1
MMOBUHHI Tijl Yac TPOBA/KEHHST KOHTPOJIIOBATU Tpadik PO3TIS/Y CIpaB Ta
TPUBAJICTH IPOIECY, BU3HAYAIOYW YiTKi [JATH Ta MalOUYM ITOBHOBA)KEHHS
BIZIMOBJISITH Y BiZICTPOYIl HABITh TONPH OaskaHHsI CTOPIiH (AuB. yHKTH 90—
102 Bure).

C.14. Bix cTopin Mae BUMaraTucst BU3HAYeHHsT CBOIX JIOBOJIIB Ta JIOKa3iB
Ha panHiit cragii. Cyi TOBUHHI MaTU MOBHOBAXKEHHs B TEPII iHCTAHIIIT
Ta B alleJIALil He ZOIlyCKaTh 3MiHK ab0 MofaHHa HOBUX MaTepiaJliB micJis miei
cramii (auB. myukTn 122—125 Buiie).

C.15. [lepsxaBu moBUHHI 3arpoBaauTy: (a) eeKTUBHI 3al1001KHI 3aX0/1H;
(b) cymapHe, cripoiere abo IPUCKOPEHE TPOBAIKEHH; Ta (€) MPOIeLypr
JUTS BUPIIIEHHS TIONIEPEIHIX MUTaHb Ha PAaHHIX eTanax PO3TJsy CIpaBu
(y TOMY YHCITi FOPUCAUKIIHHUX TIMTAHb) Ta JIJISI IBUAKOTO BUPIIIEHHST OY/Ib-
SKOI ammeJigIii CTOCOBHO TaKMX TOTepeaHix muTanb (auB. mynkTu 111-131
BUIIIE).

C.16. Cynosi pimenHss TOBUHHI TiJISITaT HETAWHOMY BUKOHAHHIO
He3aJIe’KHO Bijl amendllii 3a yMOBU HaJaHHS TapaHTil Tam, ¢ AOILLIbHO
3aXUCTUTH CTOPOHY, 1[0 TPOTrPa€, y BUIAJKY il yCIimHOI anessiii (J1uB.
nyHkTa 129—-130 Bute).

C.17. Kpainu MOBWHHI PO3TJISHYTH MOKJINBICTh 3aITPOBAKEHHS CUCTEMU
KOHTPOJIIO 3a OE3IMiACTABHUMHU alleJISIisiMU, 11100 3amobirTi BUHUKHEHHIO
MEPENIKOJ JJIsI MBUKOTO PO3TJISIY OOTPYHTOBAHUX IS,

D. AnbsrepuatuBHe Bupimenus cnopis (ABC)

D.1. Cuauig 3aoxouyBatu posButok cuctem ABC Ta migsumryBatu
1oiH(OPMOBAHICTD PO iIXHE ICHYBAHHS, PO Te, SIK BOHU (PYHKIIOHYIOTH, Ta
ixHIO BapTicTh (AnB. yHKT 141 BUtIe).

D.2. TIpaBosa gonomora nosunHa 6ytu gocryna s ABC tak camo, sk i
JUTSL CTAaHAAPTHOTO CYZI0BOTO TIPOBA/IPKEHHS. SIK pecypcu IpaBOBOi IOTIOMOTH,
Tak i Oyab-siki iHumn gepskaui Burpatu Ha miarpumky ABC mnoBunHI

308

BuicHoBok Ne 6 (2004)

BUKOPHCTOBYBATH CIIELiaJbHUIT OFO/IZKET 3 THM, 1100 BiANOBiAHI BUTPATH HE
HOKJIAJa/IUCh Ha IOTOYHUI OtoKeT cyaiB (auB. myHKT 142 Buie).

D.3. Xoua kpuminazmbHa Megmiatis, Ha BiaMiay Bix ABC y nuBimpHUX
clipaBax, He 3MEHINUTh PobOUe HABAHTAXKEHHS Ha CYIOBY CHCTEMY, BOHA
MOKe MaTH IIPEBEHTUBHUN BIIMB Ha MailOyrti snoumnu. OcCKiabKu
Pexomenpatiss Ne (99) 19 30cepepky€erbest BUHATKOBO Ha «Mejiallily> Mix
HOPYITHUKOM Ta MOTEPILINM, iCHye TOTpeba MOAAIBIIOrO MOCJiIKEHHSI
MIUPIIOT KOHIIETIIIT «BiZIHOBJIHOBAIBHOTO MPABOCY//IsT», TOOTO MPOLIELYP, 110
JI03BOJIAIOTH BIIXi/l Bil HOPMAJILHOIO CY/IOBOIO IIpoliecy 10 HOro 1noyaTky
(HeBIOB31 TiCJs apemTy), Micas WOro TovyaTKy (SIK 4acTWHA TIPOIecy
YXBaJICHHs BUPOKY) ab0 HaBITh TiJl Yyac BUKOHAHHS ToKapaHHs. Cucrema
Bi/IHOBJIOBAJILHOTO TMPABOCY/I/IS BUMArae O0OEPEesKHIIIOro BIPOBAKEHHS,
Hizk ABC y IUBUIBHUX CIIOpax, OCKIJbKM CIJKYBaHHS TOTEPIJINX i
HOPYITHUKIB € HA0Arato AETIKATHIIINM ITPOIECOM, HIXK CIIIKYBaHHS JBOX
CTOPIH IMBLIBHOTO CITOPY. YCITIX CHCTEMU BiTHOBIIOBAJIbLHOTO TPABOCY/IS
3JIEKUTh YACTKOBO BiJl 3MIH TPaJuLill Ta KyJbTYpU IIPalliBHUKIB cUCTEMU
KPUMIiHAJIbHOI IOCTHUIlIi, 3BUYHUX /10 (DOPMATBLHOTO CY/IOBOTO TIPOIECy Ta
KapasibHOI MoJiesti ipaBocy/yist (uB. myHkTu 146—149 Burie).

D.4. 3Bepuennsg o Mexiaiii B HUBIIbHOMY Ta aJMiHICTPATUBHOMY
POBAIKEHHAX MOKe 3AIMCHIOBATHCA 3a IHINIaTUBOIO CTOPiH, abo Cymus
MMOBUHEH MaTU I[MOBHOBA)KEHHS PEKOMEH/yBaTU 1i $K aJbTePHATUBY.
CropoHu TIOBUHHI MaTW MPABO Bi/IMOBUTHUCS Bijl 3BEpDHEHHS /10 MeJiallii.
Taka BiMOBa He TTOBMHHA TOPYIIYBAaTH ITPABO CTOPOHU HA BUPIIIEHHS il
crpaBu cyzoM (auB. myHkTu 150—152 Buie).

D.5. Y kpuminampHili Memiamii BuBemeHHS KPUMIHAJIBHOI CIIpaBU
3 (hopmMaTbHOTO TIpoIlecy KPUMIHAJIBHOTO TIEPeCiyBaHHS IIicjas Horo
MoYaTKy IMOBWHHO 3/IMCHIOBATUCSA 3a yXBajolo cymaji. Bci nmpumupausi
YTOAM B paMKax BiIHOBIIOBAJBHOTO IpaBocyais (abo, SKIIO AOLIIBHO, Ti,
110 € OLIBII 3a IIPOCTE TOIePeIKeHHsa 0e3 KOAHUX IOPUANYHIX HACIIKIB)
HMOBUHHI OTpUMyBaTu (GopMmasbie cxBaieHus cymui (aus. nyuktu 151-152
BHIIIE).

D.6. Tudopwmariis, magana mij dvac Jiii MeaiaTopa B IUBIJIBHUX Ta
a[IMIHICTPATUBHUX CIIOpaxX, MOBMHHA OyTH KoH(bizeHiiiiHow. KoHbineH-
IIMHICTh MOXKe 3HIMATHUCS Yy BUTAJAKY 3TOAM MiK CTOPOHaMU. Bigkputum
BAIMINAETHCS ITUTAHHSI IIPO Te, Y1 MOBUHEH Y51 a00 KO0 MipOt0 BiH MOKe
BPaxoBYBaTH Bi/IMOBY Bi/l TIPOXOJ)KEHHST Mejliallii 4 BiJl 3ro/ilu HA MUPHE
BPETYJIIOBAHHS TIPU BUHECEHH] YXBaJI CTOCOBHO CY/IOBUX BUJIATKIB Ta BUTPAT
(muB. nyukTu 154—156 Buiie).

D.7. Kondinenniitaicts Mae 3actocoByBarucs 10 ABC y KpumiHaIbHUX
cripaBax, 0cOOJMBO B TUX KpaiHax, Jie OOBUHYBaueHHsT € 000B’s13k0BuM. 1le
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CTBODPIOE TIPOGJIEMY TOTO, IKUMU HOBUHHI OYTH HACIKUA BU3HAHHS THIINX
MPaBOIOPYIIEHb 3 GOKY TOPYIIHUKa abo 1010 0cib, siki He GepyTh y4acThb y
mporteci Memiariii (auB. IyHKT 157 BuIe).

D.8. dx y KpuMiHaJIbHUX, TaK i B NUBIJIBHUX Ta aAMiHICTPATUBHUX
cipaBax cucreMa ABC moBMHHA TiCHO TOB’SI3yBaTHCSA 3 CY/IOBOIO CHCTe-
Mo10. Bigmosigmi 1opuamuni Hopmu aGo cyzoBa IIPaKTHKA IIOBUHHI
HAJIATH CY/UTIO TTOBHOBAKEHHAM HAIPABJISITU CTOPOHM JI0 BU3HAYEHOTO
CyJIOM, TIJITOTOBJIEHOTO Me€JliaTopa, SKUH Ma€ JOBECTH HASIBHICTh Yy HBOTO
BIANMOBIAHUX YMiHb 1 KBami(iKalil, a TAKOK HEOOXITHOI HeyIIePeAKeHOCTI Ta
He3aJIe;KHOCTI, HeOOXIHUX JJIsI 1€l rpoMazicbKoi po6oTu (IuB. myHKTH 157—
159 ta 161 Bute).

D.9. Cyani MOXyTb cami IigTH SK MeiaTOPH, OCKUJIBKHU TI€ J03BOJISE
TPOMAJICHKOCTI TMTOCTYTOBYBATUCA MOCBIIOM Ta eKCHEPTu30i0 cyami. Tum He
MeHIle, iz 36epiratu HeylepeKeHicTh CyiB, 30KpeMa 1epeadaunBIIHT,
1110 BOHM BUKOHYBATUMYTb 1110 (DYHKIIIIO JIUIIIE B CIIOPAX, iHITUX, HiXK Ti, SKi
BOHU OY/IyTh PO3TJISANATH Ta TO AKUX OYAyTh YXBAIIOBATU CY/I0BE PillleHHS
(nuB. myHkT 161 Buie).

D.10. Yrogu mpo BperymoBanHs B pamkax ABC moBwHHI migsgratu
3aTBEPKEHHIO CYIIe0, 0cOOJUBO KoM Tpeba 3BepTaTH yBary Ha 3aXOiu
3 BUKOHAHHS PillleHHs. Y IbOMY BUIIAJAKY CYAJS MOBUHEH MAaTU CYTTEBI
HaIJISI/IOBI TIOBHOBA)KEHHSI, 30KpeMa MO0 JAOTPUMaHHS PIBHOCTI CTOPIH,
6e3CyMHIBHOCTI IXHBOT 3ro/[1 Ha 3aX0/H, mepeadadeHi yroomw, Ta CTOCOBHO
rpaBa JOTPUMaHHS 3aKOHY ¥ 3acaj aep:kaBHoi nosiituku. Ilo crocyerbes
OKpEeMUX acCIeKTiB KPUMIHATbHOI Me[iallii, y IIUX BUIAJKaX MaloTb
3aCTOCOBYBATHCS IOJJATKOBI rapanTii (1uB. nyHKkTH 162—164 Butie).
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BuicHoBok Ne 6 (2004)

Jlooamox
Iepemnix
JIOKYMEHTIB Ta inctpymenTiB Paau €sponn,
110 IMTYIOTHCS B bOMY BHCHOBKY

Bucnosok Ne 1 (2001) KoncysbraTHBHOI pajiii €BPONENCHKUX CY/I/IIB
(KPEC) «IIpo cranmapty He3ameKHOCTI CyZ0BOI BN Ta HE3Mi-
HIOBAHOCTI CY//IiB»>

BucnoBok Ne 2 (2001) KoncysbraTUBHOI payl €BPOINEHCHKUX CYIJIiB
(KPEC) «Ilpo dinancyBanna Ta ympaBjiHHS CyZlaMd B KOHTEKCTi
ebexTUBHOCTI Cy/10BOI BJIaiu Ta cTarTi 6 €Bporeiichkoi KOHBEHIIIT 3
IpaB JIIOAUHU»

BucnoBok Ne 3 (2002) KoncynbraTuBHOI pajii €BPOTEHCHKUX CYAJIB
(KPEC) «IIpo mpuHImmM Ta mpaBmia, sIKi peryiooTh Tpodeciiiny
TTOBEJIIHKY CY//IiB, 30KpeMa, MU TAHHS €TUKHU, HECYMICHOI TOBEIIHKY Ta
HeyTepeKeHOCTI»

Pesomorntig Ne (78) 8 Kowmirtery minictpis Pagnm €sporn «Illogo mpaBoBoi
JIOTIOMOTH Ta KOHCYJIbTAITiii»

Pexomenmamis Ne (84) 5 Kowirery minicrpis Paan €Bponu mepskaBam-
ynenam «I1log0 mpuHIUTIIB TUBITFHOTO CYTOUNHCTBA, CIIPSIMOBAHUX
Ha B/IOCKOHAJICHHS 3/[IICHEHH [IPABOCYL/Is1»

Pexomenpmatisi Ne (86) 12 Kowmirtery minictpis Pagm €Bponu mep:kaBam-
yneHam «IIlomo 3axoziB 3 TMoNIepesKeHHS 1 3MEHIIeHHsT Ha/IMiPHOTO
Po6OYOTO HABAaHTAKEHHS B CYIax»>

Pexomenpartist Ne (94) 12 Kowmirtery minictpiB Pagu €Bponu mepkaBam-
uynenam «IIlomo nHezaneskHoCTi, €heKTUBHOCTI Ta POJIi CY//IIBY>

Pexomenmariiss Ne (87) 18 Kowmirtery minictpiB Paanm €Bpornn mepskaBam-
yneHam «IIloso cripotieHHS KPUMiIHATBHOTO TPABOCY IIST>

Pexomenmamia Ne (95) 12 Kowirtery minictpiB Pagu €Bpornu mepskaBam-
winenam «I1lomo ympasinasa cucTeMoi0 KPpUMiHATBHOTO TTPaBOCY A1

Pexomenpariiss Ne (98) 1 Kowmirery minictpiB Pagu €Bporu mepkaBam-
uynenam «IIlomo memiatiii B ciMmeitHUX cripaBax»

Pexomenpariiss Ne (99) 19 Kowmirtery minictpiB Paan €sponn mepsxkaBam-
yneram «IIlomo mezmiariii B KpuMiHAIBHUX CIIpaBax»

Pexomenpamis (2001) 9 Kowmitery minictpiB Pagm €Bponu mep:kaBam-
yieHnam <«Illogo asbrepHATUB CyZOBOMY pO3TJILAY CIIOPIB  Mixk
aAMIiHICTPATUBHUMM OPTaHAMM I CTOPOHAMU — IPUBATHUMU 0COOAMI»

Pexomenmarisi (2002) 10 Kowmitery minictpiB Pagm €Bporm mepskaBam-
yineHam «IIlomo memialii B IUBIIBHUX CITpaBax»
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INTRODUCTION

1. For 2005 the Consultative Council of European Judges (CCJE) was
given the task' of adopting an opinion on <«Justice and Society» for the
attention of the Committee of Ministers of the Council of Europe.

2. In this regard, the CCJE considered the following points which appear
in the Framework Global Action Plan for Judges in Europe:

« relations with the public, the educational role of the courts in a
democracy (see Part V b of the Action Plan),

* relations with all those involved in court proceedings (see Part V ¢ of
the Action Plan);

* accessibility, simplification and clarity of the language used by the court
in proceedings and decisions (see Part V d of the Action Plan).

3. The preparatory work was carried out on the basis of:

* consideration of the acquis of the Council of Europe as well as of the
results of the 5th meeting of the Presidents of European Supreme
Courts on «The Supreme Court: publicity, visibility and transparency»
(Ljubljana, 6-8 October 1999), the Conference of the Presidents
of the Associations of Judges on <«Justice and society» (Vilnius,
13—14 December 1999) and the European Ministerial Conference on
Mass Media Policy (Kyiv, Ukraine, 10—11 March 2005);

* replies by delegations to a questionnaire (with an explanatory note)
prepared by the Vice Chair of the CCJE and submitted to the CCJE
plenary meeting which took place in Strasbourg on 22—-24 November
2004;

* a report prepared by the specialist of the CCJE on this topic, Mr Eric
COTTIER (Switzerland);

* the contributions of participants in the 2nd European Conference of
Judges on the theme of «Justice and the Media», organised by the
Council of Europe within the framework of the Polish Chairmanship
of the Committee of Ministers on the initiative of the CCJE in co-
operation with the Polish National Council of the Judiciary and with
the support of the Polish Ministry of Justice (Cracow, Poland, 25—
26 April 2005)%

! See specific terms of reference of the CCJE for 2004-2005, adopted by the Committee
of Ministers at the 876th meeting of the Ministers’ Deputies (17 March 2004, item
10.1).

The Conference participants — i. e. judges and other people with a professional interest
in the subject, including representatives of the media and international organisations,
parliamentarians and experts on the subject under discussion — focused, on the one
hand, on the relevant provisions of the European Convention for the Protection of
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* adraft opinion prepared by the Working Party of the CCJE (CCJE-GT)
in 2005.

4. In preparing this Opinion, the CCJE also considered the «Warsaw
Declarations, issued by the Third Summit of Heads of State and government of
the Council of Europe, held in Warsaw on 16—17 May 2005, whereby the Summit
reaffirmed the commitment «to strengthening the rule of law throughout the
continent, building on the standard setting potential of the Council of Europe».
In this framework, the Heads of State and government stressed «the role of an
independent and efficient judiciary in the member States».

5. This Opinion concerns (A) the relations of the courts with the public,
with special reference to the role of the courts in a democracy, (B) the relations
of the courts with those involved in court proceedings, (C) the relations of
the courts with the media, and (D) accessibility, simplification and clarity of
the language used by the courts in proceedings and decisions.

A. THE RELATIONS OF THE COURTS WITH THE PUBLIC
WITH SPECIAL REFERENCE TO THE ROLE
OF THE COURTS IN A DEMOCRACY

6. The development of democracy in European states means that the
citizens should receive appropriate information on the organisation of public
authorities and the conditions in which the laws are drafted. Furthermore, it
is just as important for citizens to know how judicial institutions function.

7. Justice is an essential component of democratic societies. It aims to
resolve disputes concerning parties and, by the decisions which it delivers,
to fulfil both a «<normative» and an «educative» role, providing citizens with
relevant guidance, information and assurance as to the law and to its practical
application®.

8. Courts are, and are accepted by the public at large as being, the
proper forum for the ascertainment of legal rights and obligations and the
settlement of disputes relative thereto; the public at large have respect for
and confidence in the courts’ capacity to fulfil that function’. However, the
understanding of the role of the judiciary in democracies — especially, the

Human Rights and Fundamental Freedoms (ECHR), the case-law of the European
Court of Human Rights, and Council of Europe texts and other instruments on the right
to public information, which the press effectively safeguards, and, on the other, on the
requirements of the right to a fair public trial by an independent and impartial tribunal
with a view to protecting human dignity, privacy, the reputation of others and the
presumption of innocence, the ultimate aim being to find ways of striking a balance
between conflicting rights and freedoms.

See Conclusions of the Fifth Meeting of the Presidents of European Supreme Courts,
Ljubljana, 6-8 October 1999, paragraph 2.

See, e.g., European Court of Human Rights, case Sunday Times vs. United Kingdom,
judgment of 26 April 1979, Series A, No. 30 where the notions mentioned in the text are
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understanding that the judge’s duty is to apply the law in a fair and even-
handed manner, with no regard to contingent social or political pressures —
varies considerably in different countries and socio-economic settings in
Europe. The levels of confidence in the courts’ activity are consequently not
uniform®. Adequate information about the functions of the judiciary and its
role, in full independence from other state powers, can therefore effectively
contribute toward an increased understanding of the courts as the cornerstone
of democratic constitutional systems, as well as of the limits of their activity.

9. Most citizens’ experience of their court system is limited to any
participation they might have had as litigants, witnesses, or jurors. The role
of the media is essential in broadcasting information to the public on the
role and the activities of the courts (see section C below); but, aside from
communication through the media, the CCJE’s discussions have highlighted
the importance of creating direct relations between the courts and the public
at large. Integrating justice into society requires the judicial system to open
up and learn to make itself known. The idea is not to turn the courts into a
media circus but to contribute to the transparency of the judicial process.
Admittedly, full transparency is impossible, particularly on account of the
need to protect the effectiveness of investigations and the interests of the
persons involved, but an understanding of how the judicial system works is
undoubtedly of educational value and should help to boost public confidence
in the functioning of the courts.

10. The first way to make judicial institutions more accessible is to
introduce general measures to inform the public about courts’ activities.

11. In this connection, the CCJE would refer to its recommendations in
Opinion No. 6 (2004) regarding the educative work of courts and the need
to organise visits for schoolchildren and students or any other group with
an interest in judicial activities. This does not alter the fact that it is also
the state’s important duty to provide everyone, while at school or university,
with civic instruction in which a significant amount of attention is given to
the justice system.

12. This form of communication is more effective if those who work in
the system are directly involved. Relevant school and university education
programmes (not confined to law faculties) should include a description of the
judicial system (including classroom appearances by judges), visits to courts,
and active teaching of judicial procedures (role playing, attending hearings,

said to be included in the phrase «authority of the judiciary» contained in art. 10 of the
ECHR.

5 See Conclusions of the Meeting of the Presidents of the Associations of Judges on
«Justice and Society», Vilnius, 13—14 December 1999, paragraph 1.
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etc.). Courts and associations of judges can in this respect co-operate with
schools, universities, and other educational agencies, making the judge’s
specific insight available in teaching programmes and public debate.

13. The CCJE has already stated in general terms that courts themselves
should participate in disseminating information concerning access to justice
(by way of periodic reports, printed citizen’s guides, Internet facilities,
information offices, etc.); the CCJE has also already recommended the
developing of educational programmes aiming at providing specific
information (e.g., as to the nature of proceedings available; average length of
proceedings in the various courts; court costs; alternative means of settling
disputes offered to parties; landmark decisions delivered by the courts) (see
paragraphs 12—15 of the CCJE’s Opinion No. 6 (2004)).

14. Courts should take part in general framework programmes arranged
by other state institutions (Ministries of Justice and Education, Universities,
etc.). But, in the CCJE’s opinion, courts should also take their own initiatives
in this respect.

15. Whereas relations with individual justice users have traditionally
been dealt with by the courts, albeit in an unstructured way, courts have
been reluctant in the past to have direct relations with the members of the
general public who are not involved in proceedings. Publicity of hearings in
the sense enshrined in Art. 6 of the European Convention on Human Rights
(ECHR) has been traditionally viewed as the only contact between courts
and the general public, making the mass media the sole interlocutors for
courts. Such an attitude is rapidly changing. The duties of impartiality and
discretion which are the responsibility of judges are not to be considered
today as an obstacle to courts playing an active role in informing the public,
since this role is a genuine guarantee of judicial independence. The CCJE
considers that member states should encourage the judiciaries to take such
an active role along these lines, by widening and improving the scope of their
«educative role» as described in paragraphs 9—12 above. This is no longer to
be limited to delivering decisions; courts should act as «communicators» and
«facilitators». The CCJE considers that, while courts have to date simply
agreed to participate in educational programmes when invited, it is now
necessary that courts also become promoters of such programmes.

16. The CCJE considered direct initiatives of the courts with the public,
not depending on the activity of the media and/or actions for which other
institutions are responsible. The following measures were considered and
recommended:

6 See Conclusions of the Meeting of the Presidents of the Associations of Judges on
«Justice and Society», Vilnius, 13—14 December 1999, paragraph 1.
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* creation of offices in courts in charge of reception and information
services;

« distribution of printed materials, opening of Internet sites under the
responsibility of courts;

* organisation by courts of a calendar of educational fora and/or regular
meetings open in particular to citizens, public interest organisations,
policy makers, students («outreach programmes» ).

17. A specific discussion was devoted by the CCJE to these «outreach
programmes». The CCJE notes with interest that in some countries courts
have been known to organise, often with the support of other social actors,
educational initiatives that bring teachers, students, parents, lawyers,
community leaders and the media into the courts to interact with judges
and the justice system. Such programmes usually incorporate the use of
professionals with prepared resources and provide a network for teachers’
professional development.

18. Some actions are tailored for individuals who, because of their socio-
economical and cultural conditions, are not completely aware of their
rights and obligations, so that they do not exert their rights or, worse still,
find themselves involved in legal proceedings due to not carrying out their
obligations. The image of justice in the neediest social groups is therefore
dealt with through programmes that are closely linked to arrangements for
<«access to justice», including but not limited to legal aid, public information
services, free legal counsel, direct access to the judge for small claims, etc. (see
section A of the CCJE’s Opinion No. 6 (2004)).

19. The CCJE recommends a general support from the European judiciaries
and the states, at the national and international levels, for judicial «outreach
programmes» as described above; they should become a common practice.
The CCJE considers that such programmes go beyond the scope of general
information to the public. They aim at shaping a correct perception of the
judge’s role in society. In this context, the CCJE considers that — while it is
for the Ministries of Justice and Education to provide for general information
on the functioning of justice and to define school and university teaching
syllabi — courts themselves, in conformity with the principle of judicial
independence, should be recognised as a proper agency to establish «outreach
programmes» and to hold regular initiatives consisting in conducting surveys,
arranging focus groups, employing lawyers and academics for public fora, etc.
In fact, such programmes have the goal of improving the understanding and
confidence of society with regard to its system of justice and, more generally,
of strengthening judicial independence.
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20. In the CCJE’s opinion, in order to develop the above programmes
judges should be given the opportunity to receive specific training as to
relations with the public. Courts should also have the possibility to employ
staff specifically in charge of liaising with educational agencies (public
relations offices, as mentioned above, could also be given this task).

21. It seems to the CCJE that a role co-ordinating the various local
initiatives, as well as promoting nation-wide «outreach programmes», should
be given to the independent body mentioned in paragraphs 37 and 45 of its
Opinion No. 1 (2001). This independent body may also, by incorporating
the use of professionals with prepared resources, satisfy more sophisticated
information needs issuing from policy makers, academics, public interest
groups.

22. The CCJE has already advised that appropriate funding, not subject
to political fluctuations, should be provided for judicial activities and that
judicial bodies should be involved in decisions concerning budget allocations
by legislatures, e. g. through a co-ordination role of the above mentioned
independent body (see Opinion No. 2 (2001), paragraphs 5, 10 and 11).
The CCJE recommends that adequate funding should also be provided for
activities explaining and making transparent the judicial system and the
principles of justice in society by the court system itself, according to the
principles stated in its Opinion No. 2 (2001). Expenses related to «outreach
programmes» should be covered by a special budget item, so that they are not
charged to the operating budget of courts.

23. The CCJE’s discussions showed that, in order to effectively shape a
correct perception of justice in society, similar principles, as developed for
judges, may apply for public prosecutors. Bearing in mind the acquis of the
Council of Europe concerning public prosecutors?, it seems important to the
CCJE that public prosecutors, with regard to the part of the proceedings
falling within their jurisdiction, should contribute to the supply of information
to the public.

B. THE RELATIONS OF THE COURTS WITH PARTICIPANTS
IN COURT PROCEEDINGS

24. The image that the public has of the justice system is influenced by the
media, but is also very much shaped by the impressions gleaned by citizens
who participate in trials as parties, jurors or witnesses.

25. Such impressions will be negative if the justice system, through

its actors (judges, public prosecutors, court officials), appears biased or
inefficient in any way. Negative perceptions of this kind will easily spread.

7 See, on this subject, Recommendation Rec (2000)19 of the Committee of Ministers of
the Council of Europe on the Role of Public Prosecution in the Criminal Justice System.
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26. The CCJE has dealt in previous Opinions (especially Opinions
No. 1 (2001), No. 3 (2002) and No. 6 (2004)) with the need for judges to
maintain (in fact and in appearance) strict impartiality and for courts to
achieve a just resolution of disputes within a reasonable time. The present
Opinion is concerned with the avoidance or correction of ignorance and
misapprehensions about the justice system and its operation.

27. The CCJE considers that, in order to foster better understanding of
the role of the judiciary, an effort is required to ensure in so far as possible that
the ideas that the public has about the justice system are accurate and reflect
the efforts made by judges and court officials to gain their respect and trust
concerning courts’ ability to perform their function. This action will have to
show clearly the limits of what the justice system can do.

28. To improve their relations with the public, a number of justice
systems or individual courts have set up programmes which help to shape:
(a) the ethical training of judges, court staff, lawyers, etc; (b) court facilities;
(¢) judicial proceedings.

a) ethical training of judges, court staff, lawyers, etc

29. Some training programmes are intended to ensure that courts are
seen, under all aspects of their behaviour, to be treating all parties in the
same way, i.e. impartially and without any discrimination based on race, sex,
religion, ethnic origin or social status. Judges and court staff are trained to
recognise situations in which individuals may feel that a biased approach is,
or seems to be, being taken, and to deal with such situations in a way that
enhances confidence in and respect for the courts. Lawyers organise and are
given special ethical training to prevent them from contributing, whether
intentionally or not, to mistrust of the justice system.

b) court facilities

30. Some programmes tackle the causes of potential mistrust vis-a-vis the
courts that lie in their internal organisation. For instance, moving the public
prosecutor’s chair away from the bench and placing it at the same level as
the defence will reinforce the impression of equality of arms which a court is
supposed to convey. Likewise, the removal from court premises of any visual
allusion, for example to a specific religion or political authority, may help to
dispel fears of unwarranted bias or a lack of independence of judges. Allowing
the accused to appear without handcuffs in court even if he or she has been
detained pending trial — save in cases where there is a security risk — and
replacing enclosures in courtrooms with other security measures can help to
give a clearer impression that the presumption of innocence which defendants
enjoy is effectively guaranteed by the courts. A mention should also be made
of the benefits, in terms of improving courts’ transparency, of setting up court
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reception services to provide the users of judicial services with information
about the conduct of proceedings or the progress made in a particular case, to
help users with formalities and, if the layout of the buildings so requires, to
accompany them to the office or the courtroom they are looking for.

¢) judicial proceedings

31. Some measures are intended to do away with those parts of the
proceedings which may cause offence (compulsory religious references in
oaths, forms of address, etc.). Others are intended to introduce procedures
which ensure for example that, before appearing in court, parties, jurors or
witnesses are received, on their own or in group, by court staff who describe
to them, either orally or using audiovisual material produced in collaboration
with social scientists, what their court experience is expected to be like.
The aim of these presentations is to dispel any misconceptions about what
actually happens in courts.

32. The CCJE supports all the steps described in paragraphs 29, 30 and
31 where they strengthen the public perception of impartiality of judges and
enable justice to be carried out properly.

C. THE RELATION OF THE COURTS WITH THE MEDIA

33. Themediahaveaccesstojudicial information and hearings, according
to modalities and with limitations of established by national laws (see, e.g.
Recommendation Rec(2003)13 on the provision of information through the
media in relation to criminal proceedings). Media professionals are entirely
free to decide what stories should be brought to the public’s attention and
how they are to be treated. There should be no attempt to prevent the media
from criticising the organisation or the functioning of the justice system.
The justice system should accept the role of the media which, as outside
observers, can highlight shortcomings and make a constructive contribution
to improving courts’ methods and the quality of the services they offer to
users.

34. Judges express themselves above all through their decisions and should
not explain them in the press or more generally make public statements in the
press on cases of which they are in charge. Nevertheless it would be useful to
improve contacts between the courts and the media:

i) to strengthen understanding of their respective roles;

ii) to inform the public of the nature, the scope, the limitations and the
complexities of judicial work;

iii) to rectify possible factual errors in reports on certain cases.

35. Judges should have a supervisory role over court spokespersons or
staff responsible for communicating with the media.
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36. The CCJE would refer to the conclusions of the 2nd European
Conference of Judges (see paragraph 3 above) in which the Council
of Europe was asked both to facilitate the holding of regular meetings
between representatives of the judiciary and the media and to consider
drafting a European declaration on relations between justice and the
media complementing Recommendation Rec(2003)13 on the provision of
information through the media in relation to criminal proceedings.

37. States should encourage exchanges, in particular by round tables, on
the rules and practices of each profession, in order to highlight and explain
the problems they face. The CCJE considers that the Council of Europe
could usefully establish or promote such contacts at European level, so as to
bring about greater consistency in European attitudes.

38. Schools of journalism should be encouraged to set up courses on
judicial institutions and procedures.

39. The CCJE considers that each profession (judges and journalists)
should draw up a code of practice on its relations with representatives of the
other profession and on the reporting of court cases. As the experience of
states which already have such a system shows, the judiciary would define
the conditions in which statements may be made to the media concerning
court cases, while journalists would produce their own guidelines on
reporting of current cases, on the publicising of the names (or pictures) of
persons involved in litigation (parties, victims, witnesses, public prosecutor,
investigating judge, trial judge, etc.), and on the reporting of judgments in
cases which attracted major public interest. In conformity with its Opinion
No. 3 (2002), paragraph 40, the CCJE recommends that national judiciaries
take steps along these lines.

40. The CCJE recommends that an efficient mechanism, which could take
the form of an independent body, be set up to deal with problems caused by
media accounts of a court case, or difficulties encountered by a journalist
in the accomplishment of his/her information task. This mechanism would
make general recommendations intended to prevent the recurrence of any
problems observed.

41. Tt is also necessary to encourage the setting up of reception and
information services in courts, not only, as mentioned above, to welcome the
public and assist users of judicial services, but also to help the media to get to
understand the workings of the justice system better.

42. These services, over which judges should have a supervisory role,
could pursue the following aims:

e to communicate summaries of court decisions to the media;
* to provide the media with factual information about court decisions;
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* to liaise with the media in relation to hearings in cases of particular
public interest.

e  to provide factual clarification or correction with regard to cases
reported in the media (see also paragraph 34, iii above). The court reception
services or spokesperson® could alert the media to the issues involved and
the legal difficulties raised in the case in question, organise the logistics of
the hearings and make the appropriate practical arrangements, particularly
with a view to protecting the people taking part as parties, jurors or
witnesses.

43. All information provided to the media by the courts should be
communicated in a transparent and non-discriminatory manner.

44. The question of whether TV cameras should be allowed into
courtrooms for other than purely procedural purposes has been the subject
of wide-ranging discussions, both at the 2nd Conference of European Judges
(see paragraph 3 above) and at meetings of the CCJE. Some members of the
CCJE have expressed serious reservations about this new form of public
exposure of the work of the courts.

45. The public nature of court hearings is one of the fundamental
procedural guarantees in democratic societies. While international law and
national legislation allow exceptions to the principle that judicial proceedings
should be conducted in public, it is important that these exceptions should be
restricted to those permitted under article 6.1. of the ECHR.

46. The principle of public proceedings implies that citizens and media
professionals should be allowed access to the courtrooms in which trials take
place, but the latest audiovisual reporting equipment gives the events related
such a broad impact that they entirely transform the notion of public hearings.
This may have advantages in terms of raising public awareness of how judicial
proceedings are conducted and improving the image of the justice system,
but there is also a risk that the presence of TV cameras in court may disturb
the proceedings and alter the behaviour of those involved in the trial (judges,
prosecutors, lawyers, parties, witnesses, etc.).

47. Where television recording of judicial hearings occurs, fixed cameras
should be used and it should be possible for the presiding judge both to
decide on filming conditions and to interrupt filming broadcasting at any
time. These and any other necessary measures should protect the rights of
the persons involved and ensure that the hearing is properly conducted.

8 See Conclusions of the 5" Meeting of the Presidents of European Supreme Courts,
Ljubljana, 6—-8 October 1999, paragraph 4, where it is also made clear that a spokesperson
should not give a personal opinion on a decision already delivered or a case still pending.
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48. The opinion of the persons involved in the proceedings should also be
taken into account, in particular for certain types of trial concerning people’s
private affairs.

49. In view of the particularly strong impact of television broadcasts and
the risk of a tendency towards unhealthy curiosity, the CCJE encourages the
media to develop their own professional codes of conduct aimed at ensuring
balanced coverage of the proceedings they are filming, so that their account
is objective.

50. There may be overriding reasons justifying the filming of hearings for
specific cases which are strictly defined, for example for educational purposes
or to preserve a record on film of a hearing of particular historical importance
for future use. In these cases, the CCJE emphasises the need to protect the
persons involved in the trial, particularly by ensuring that filming methods
do not disrupt the proper conduct of the hearing.

51. While the media plays a crucial role in securing the public’s right to
information, and acts, in the words of the European Court of Human Rights,
as «democracy’s watchdog», the media can sometimes intrude on people’s
privacy, damaging their reputation or undermining the presumption of their
innocence, acts for which individuals can legitimately seek redress in court.
The quest for sensational stories and commercial competition between the
media carry a risk of excess and error. In criminal cases, defendants are
sometimes publicly described or assumed by the media as guilty of offences
before the court has established their guilt. In the event of a subsequent
acquittal, the media reports may already have caused irremediable harm to
their reputation, and this will not be erased by the judgment.

52. Courts need therefore to accomplish their duty, according to the case-
law of the European Court of Human Rights, to strike a balance between
conflicting values of protection of human dignity, privacy, reputation and the
presumption of innocence on the one hand, and freedom of information on
the other.

53. As stated in the conclusions of the 2" European Conference of Judges
(see paragraph 3 above), criminal-law responses to violations of personality
rights (such as reputation, dignity or privacy) should be limited to quite
exceptional cases®. However, the courts do have a duty to ensure that civil
damages are awarded, taking account not just of the damage incurred by the
victim, but also the seriousness of the infringements suffered and the scale of
the publication concerned.

9 See paragraph 28 of the Action Plan adopted by the Ministerial Conference on Mass
Media Policy (Kyiv, 10—11 March 2005), whereby the necessity of a review of the
situation in member States regarding legislation on defamation was affirmed.
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54. The courts should be entitled, in exceptional cases that are strictly
defined in order to avoid any accusation of censorship, to take urgent
measures to put an immediate stop to the most serious infringements of
people’s personality rights (such as reputation, dignity or privacy), through
the confiscation of publications or through broadcasting bans.

55. When a judge or a court is challenged or attacked by the media (or
by political or other social actors by way of the media) for reasons connected
with the administration of justice, the CCJE considers that, in view of
the duty of judicial self-restraint, the judge involved should refrain from
reactions through the same channels. Bearing in mind the fact that the courts
can rectify erroneous information diffused in the press, the CCJE believes
it would be desirable that the national judiciaries benefit from the support
of persons or a body (e. g. the Higher Council for the Judiciary or judges’
associations) able and ready to respond promptly and efficiently to such
challenges or attacks in appropriate cases.

D. ACCESSIBILITY, SIMPLIFICATION AND CLARITY
OF THE LANGUAGE USED BY THE COURTS IN PROCEEDINGS
AND DECISIONS

56. The language used by the courts in their procedures and decisions
is not only a powerful tool available to them to fulfil their educational role
(see paragraph 6 above), but it is obviously, and more directly, the «law in
practices for the specific litigants of the case. Accessibility, simplicity and
clarity of the language of courts are therefore desirable!®.

57. The CCJE notes that in some European countries, judges believe that
very short judgments reinforce the authority of the judgment; in some other
countries, judges feel obliged, or are obliged by the law or practice, to explain
extensively in writing all aspects of their decisions.

58. Without having the aim to deal in depth with a subject which is heavily
influenced by national legal styles, the CCJE considers that a simple and
clear judicial language is beneficial as it makes the rule of law accessible and
foreseeable by the citizens, if necessary with the assistance of a legal expert, as
the case-law of the European Court of Human Rights suggests.

59. The CCJE considers that judicial language should be concise and
plain, avoiding — if unnecessary — Latin or other wordings that are difficult
to understand for the general public!!. Legal concepts and rules of law may be
quite sufficiently explained by citing legislation or judicial precedents.

10 See Conclusions of the 5% Meeting of the Presidents of European Supreme Courts,
Ljubljana, 6-8 October 1999, paragraph 1.

' See Conclusions of the Meeting of the Presidents of the Associations of Judges on
«Justice and Society», Vilnius, 13—14 December 1999, paragraph 1.
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60. Clarity and concision, however, should not be an absolute goal, as
it is also necessary for judges to preserve in their decisions precision and
completeness of reasoning. In the CCJE’s opinion, legislation or judicial
practice concerning reasoning of judgments should provide that some form
of reasoning always exists, and that sufficient discretion is left to the judge in
choosing whether to give, where permissible, an oral judgment (which may be
transcribed from a recording upon request or in case of need) and/or a short
written reasoned judgment (e. g. in the form of the «attendu» style decision
adopted in some countries) or an extensive written reasoned judgment, in
all those cases in which reference to established precedents is not possible
and/or the factual reasoning so requires. Simplified forms of reasoning may
apply to orders, writs, decrees and other decisions that have a procedural
value and do not concern the substantive rights of the parties.

61. An important aspect of accessibility of law, as enshrined in judicial
decisions, is represented by their ready availability to the general public!2.
In view of this goal, the CCJE recommends that at least all Supreme
Court and other important court decisions be accessible through Internet
sites at no expense, as well as in print upon reimbursement of the cost of
reproduction only; appropriate measures should be taken, in disseminating
court decisions, to protect privacy of interested persons, especially parties
and witnesses.

SUMMARY OF THE RECOMMENDATIONS
AND CONCLUSIONS

A. The relations of the courts with the public with special reference to
the role of the courts in a democracy

A.1. Tt is the state’s important duty to provide everyone, while at school
or university, with civic instruction in which a significant amount of attention
is given to the justice system (see paragraph 11 above).

A.2. Relevant school and university education programmes should
include a description of the judicial system, visits to courts, and active
teaching of judicial procedures. Courts and associations of judges can in this
respect co-operate with schools, universities, and other educational agencies,
making the judge’s specific insight available in teaching programmes and
public debate (see paragraph 12 above).

A.3. Courts should take part in general framework programmes arranged
by other state institutions and take an active role in providing information to
the public (see paragraphs 14 and 15 above).

12See Conclusions of the 5% Meeting of the Presidents of European Supreme Courts,
Ljubljana, 6-8 October 1999, paragraph 1.
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A.4. The following measures are thus recommended (see paragraphs 16 to
19 above):

* creation of offices in courts in charge of reception and information
services;

* distribution of printed materials, opening of Internet sites under the
responsibility of courts;

* organisation by courts of a calendar of educational fora and/or regular
meetings open to citizens, public interest organisations, policy makers,
students, etc.;

* «outreach programmes» and programmes for access to justice.

A.5. Judges should be given the opportunity to receive specific training
as to relations with the public and courts should also have the possibility to
employ staff specifically in charge of liaising with educational agencies (see
paragraph 20 above).

A.6. Arole co-ordinating the various local initiatives, as well as promoting
nation-wide «outreach programmes», should be given to the independent
body mentioned in paragraphs 37 and 45 of its Opinion No. 1 (2001) (see
paragraph 21 above).

A.7. Adequate funding, not charged to the operating budget of courts,
should be provided to the courts for activities explaining and making
transparent the principles and the mechanisms of justice in society as
well as for expenses related to «outreach programmes» (see paragraph 22
above).

A.8. Public prosecutors, with regard to the part of the proceedings falling
within their jurisdiction, should contribute to the supply of information to
the public (see paragraph 23 above).

B. The relations of the courts with participants in court proceedings

B.1. The CCJE considers that, in order to foster better understanding of
the role of the judiciary, an effort is required to ensure in so far as possible that
the ideas that the public has about the justice system are accurate and reflect
the efforts made by judges and court officials to gain their respect and trust
concerning courts’ ability to perform their function. This action will have to
show clearly the limits of what the justice system can do (see paragraphs 24
to 27 above).

B.2. The CCJE supports all the steps aiming at strengthening the public
perception of impartiality of judges and enabling justice to be carried out (see
paragraphs 28 to 32 above).

B.3. Such initiatives may include (see paragraphs 28 to 32 above):
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 training programmes in non-discrimination and equal treatment
organised by courts for judges and court staff (in addition to the
similar programmes organised by lawyers or for lawyers);

* court facilities and arrangements designed to avoid any impression of
inequality of arms;

» procedures designed to avoid giving unintended offence and to ease
the involvement of all concerned in judicial proceedings.

C. The relations of the courts with the media

C.1. The CCJE considers that it would be useful to improve contacts
between the courts and the media (see paragraph 34 above):

* to strengthen understanding of their respective roles;

e to inform the public of the nature, the scope, the limitations and the
complexities of judicial work;

* to rectify possible factual errors in reports on certain cases.

C.2 Judges should have a supervisory role over court spokespersons or
staff responsible for communicating with the media (see paragraph 35 above).

C.3. The CCJE considers that states should encourage exchanges, in
particular by round tables, on the rules and practices of each profession and
that the Council of Europe could usefully establish or promote such contacts
at European level, so as to bring about greater consistency in European
attitudes (see paragraph 36 and 37 above).

C.4. Schools of journalism should be encouraged to set up courses on
judicial institutions and procedures (see paragraph 38 above).

C.5. The CCJE considers that each profession (judges and journalists)
should, draw up a code of practice on its relations with representatives of the
other profession and on the reporting of court cases (see paragraph 39 above).

C.6. The CCJE recommends that an efficient mechanism be set up,
which could take the form of an independent body to deal with problems
caused by media accounts of a court case or difficulties encountered by a
journalist in the accomplishment of his/her information task, to make general
recommendations intended to prevent the recurrence of any problems
observed (see paragraph 40 above).

C.7. Tt is also necessary to encourage the setting up of reception and
information services in courts under the supervision of the judges in order to
help the media to get to understand the workings of the justice system better
by (see paragraphs 41 and 42 above):

¢ communicating summaries of court decisions to the media;
 providing the media with factual information about court decisions;
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* liaising with the media in relation to hearings in cases of particular
public interest;

* providing factual clarification or correction with regard to cases
reported in the media.

C.8. The CCJE considers that all information provided to the media by
the courts should be communicated in a transparent and non-discriminatory
manner (see paragraph 43 above).

C.9. The CCJE considers, that where television recording of judicial
hearings occurs, fixed cameras should be used and it should be possible for the
presiding judge both to decide on filming conditions and to interrupt filming
broadcasting at any time. These and any other necessary measures should
protect the rights of the persons involved and ensure that the hearing is
properly conducted. Furthermore, the opinion of the persons involved in the
proceedings should also be taken into account, in particular for certain types
of trial concerning people’s private affairs (see paragraphs 44 to 48 above).

C.10. The CCJE encourages the media to develop their own professional
codes of conduct aimed at ensuring balanced coverage of the proceedings
they are filming, so that their account is objective (see paragraph 49 above).

C.11. The CCJE considers that there may be overriding reasons justifying
the filming of hearings for restricted use specified by the court (for example
for educational purposes or to preserve a record on film of a hearing of
particular historical importance for future use), in these cases, it is necessary
to protect the persons involved in the trial, particularly by ensuring that
filming methods do not disrupt the proper conduct of the hearing (see
paragraph 50 above).

C.12. The CCJE considers that criminal-law responses to violations of
personality rights should be limited to quite exceptional cases. However, the
judges do have aduty to ensure that civil damages are awarded, taking account
not just of the damage sustained by the victim, but also the seriousness of
the infringements suffered and the scale of the publication concerned. The
courts should be entitled, in exceptional cases, to take urgent measures to put
an immediate stop to the most serious infringements of people’s personality
rights through the confiscation of publications or through broadcasting bans
(see paragraphs 51 to 54 above).

C.13. When a judge or a court is challenged or attacked by the media
for reasons connected with the administration of justice, the CCJE considers
thatin the view of the duty of judicial self-restraint, the judge involved should
refrain from reactions through the same channels. Bearing in mind the fact
that the courts can rectify erroneous information diffused in the press, the
CCJE believes it would be desirable that the national judiciaries benefit from
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the support of persons or a body (e. g. the Higher Council for the Judiciary
or judges’ associations) able and ready to respond promptly and efficiently to
such challenges (see paragraph 55 above).

D. Accessibility, simplification and clarity of the language used by the
courts in proceedings and decisions

D.1. The CCJE considers that accessibility, simplicity and clarity of the
language of courts are desirable (see paragraphs 56 to 58 above).

D.2. The CCJE considers that judicial language should be concise and
plain, avoiding — if unnecessary — Latin or other wordings that are difficult
to understand for the general public. Legal concepts and rules of law may be
quite sufficiently explained by citing legislation or judicial precedents (see
paragraph 59 above).

D.3. n the CCJE’s opinion, judicial reasoning should always be precise
and complete, though simplified reasoning may be appropriate in procedural
matters, and judges may, where permissible, give their reasoning orally
(subscription to later transcription if required) rather than in writing (see
paragraph 60 above).

D.4. The CCJE recommends that at least all Supreme Court and other
important court decisions be accessible through Internet sites at no expense,
as well as in print upon reimbursement of the cost of reproduction only;
however appropriate measures should be taken in disseminating court
decisions, to protect privacy of interested persons, especially parties and
witnesses (see paragraph 61 above).
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LokymeHTn KOHCYIbTatTnBHOI paam eBpONeriCbKux cyaaiB

BCTVII

1. ¥V 2005 poui nepex KPEC 6yo nocrabieHo 3apaanusa! HagaT 10
yBaru Kowmirtery minictpiB Pagu €Bpornn BucHoBok 3 Tematuku «IIpaBo-
CY/IJIS Ta CYCHIJIbCTBOY.

2. Bignosiznno no 1miporo 3aBaannast KPEC posrsgnyna HacTymHI TUTaHHS,
SIKi € yacTHHOI0 PaMKOBOro r7106a/1bHOTO IJIAHY ALl 1151 cyaaiB y €Bpolii:
* 3B'S3KM 3 TPOMAJICHKICTIO, MPOCBITHUIIBKA POJb CY/IB Y J€MOKpa-
TUaHOMY cycriibeTsi (nuB. Posain V b Ilnany aiit);

* BijiHOCHHU 3 0cObamH, 110 GEPYTh yYaCTh Y CYJIOBOMY mpoiieci (auB.
Posnin V ¢ Ilnany niit);

* JIOCTYIIHICTD, IPOCTOTA Ta 3PO3YMIJIICTh MOBHU, IKa BAKOPUCTOBYETLCS
CYJIOM y CYZOBHUX IPOB/IKEHHSX Ta IpU (HOPMYJIOBAHHI CYIOBUX
pimeds (aus. Posmin V d Tlnany aiit).

3. TizroroBua pobOTa MPOBOAMIIACS HA TTiICTABI:

* posraAny acquis Paqu €Bpornu, a Takosk pesyssrariB [I'sToi 3ycrpiui
TOJIiIB €BPOIEHCHKUX BEPXOBHUX CYAIB Ha Temy <«BepxoBuuii
Cym: nyGuiumicts, raacHicth Ta mposopicte» (M. JlioOusHa,
6—8 sxoBTHsT 1999 poky), Koudepenrtii romis acoriariii cyaaiB Ha
temy <«IIpaBocymns ta cycmisberBo» (M. Bimbhaioc, 13—14 tpynns
1999 poky) Ta €Bpomnelicbkoi KoH(depeHIli Ha PiBHI MIHICTPIB 3
MUTAHHS TOJITHKY 00 3ac06iB MacoBoi indopmarii (M. Kuis, 10—
11 6epesnst 2005 poky);

* BiAMOBiZEH Ha OMUTYBaHHA (3 TOSCHIOBAJbLHOIO —3aIMMCKOIO),
miiroToByeHnx 3actynuukom rojosu KPEC Ta mnpencrasienux Ha
myenapomy 3aciganai KPEC B m. CrpacOypsi 22-24 jucronaja
2004 poky;

* 3BiTYy, marorosisenoro excreproM KPEC 3 1mporo nuranss, maHoM
Epikom Kotwe (I1IBeitmapis);

* MOBiZIOMJICHb yYacHUKIB /Ipyroi eBporelicbkoi KoH(bepeHIlii cy/iB
na remy «IIpaBocys ta 3acobu MmacoBoi iHdopMaiiii», opraHizoBaHol
Panoro €sponu B pamkax rosioByBannd llospiii B KomiteTi MiHicTpiB
3a iminmiaruBoio KPEC y cmiBnpari 3 moJsibebkoto HarionanbHoio
pajioio CyiBHUIITBA Ta 3a migTpuMku Minictepersa toctuitii [lombimi
(M. Kpaxkis, 25—26 ksiTrst 2005 poky)2.

I Jlus. texniune 3aBpanng a1 KPEC na 2004-2005 poxu, cxBasene KomiteTrom mii-
crpiB Paxu €sponu Ha 876-Mmy 3acinanui sactynHukis Minictpis (17 6epesust 2004 poky,
. 10.1).

2 Vuacuuku kondepenitii, To6To cyuti Ta inmri ocobu, 1o MaioTh npodeciiiny saltikasie-
HICTH y IIbOMY MUTAHHI, y TOMY 4HcJIi ipectaBunk 3MI Ta MidkHapoiHUX opraHizartiii,
rapJaMeHTapi Ta eKCHepTH 3 IIUTAHHS, 10 PO3IJISIAETHCSI, 30CEPEANIIUCS, 3 OLHOTO GOKY,
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4. Ilig wac migroroBkm 1mporo BucuoBky KPEC Takox posrisinysa
«BapmaBcbky zexmapariiioy, TpuiiHaTy TpeTiM caMiToOM TOJIB Ziep:KaB Ta
ypsiais Pagu €sponn, o npoxoaus y Baprmasi 16—17 tpasusa 2005 poxy.
Y [lexmapartii CamiT miATBEpAUB Bi/IAaHICTh «ITOCUJIEHHIO TIPUHITAITY BEPXO-
BEHCTBa IpaBa Ha BCbOMY KOHTUHEHTI Ha OCHOBI fistiibHOCTI Pagu €Bporu 3i
BCTAQHOBJIEHHS CTaH/APTiB». Y 1IbOMY KOHTEKCTi TOJIOBU Jiep:KaB Ta YpsiiB
MIJIKPECNIIN «POJib He3a/eKHOI Ta epeKTUBHOI CyI0BOI BJIA/IU B JlepiKaBax-
YJIeHAX>.

5. Ieit BucnoBok crocyerbesi: (A) 3B'I3KiB CyiB i3 TPOMaCHKICTIO,
3 0COGJIMBUM HATOJIOCOM HA POJI CYMiB Y JEMOKPATHYHOMY CYCILIBCTBI;
(B) BimHOCHH cymiB i3 ocobamu, 1m0 GEpyTh yd4acTh Y CYAOBOMY IMPOIIECi;
(C) BigHOCHH cyiB i3 3acobaMu MacoBol iHdopMariii; Ta (D) mocTymHOCT,
MPOCTOTH Ta 3PO3YMINOCTI MOBH, SKa BUKOPHCTOBYETHCS CYIOM TIiJT dac
CY/JIOBUX MPOBA/KEHD Ta MPH (POPMYJIIOBAHHI CyIOBUX PilllCHb.

A. 3B’ AAI3KU CYIB 3 TPOMA/ICBRICTIO TA POJIb CYIIB
Y JTEMOKPATUYHOMY CYCIIIJIbCTBI

6. Po3BuUTOK meMOKpaTii B €BPOMEHCHKUX JepskaBax O3HAYa€E, IO
TPOMAJITHA TIOBWHHI OTPUMYBATH HaJIeKHY iH(MOPMAIi0 PO OpraHizaliiio
opraHiB myOGJIYHOT BT Ta MIOA0 YMOB 3aKOHOTBOPYOL [istbHOCTI. Kpim
TOTO, /IS TPOMAJISIH TaK CaMO BaXKJIWBO 3HATH, SIK (DYHKITIOHYIOTH OpPTaHU
CyZIOBOI BIa/IN.

7. IlpaBocyn/isi € BasKJIMBUM KOMIIOHEHTOM JIEMOKPATHYHUX CYCIiIbCTB.
Bono mae Ha MeTi BUpillIeHHS CTIOPIB Mi’K CTOPOHAMM 1, TIIJISIXOM YXBaJEHHS
pillieHb, BijlirpaBaTU SK <HOPMATUBHY», TaK 1 <IPOCBITHUIIBKY» POJIb,
HaJlaloun rpoMajissHaM BiATIOBiHI HACTAHOBH, iH(GOpPMAIIifo Ta rapaHTii MO0
paBa Ta oTo MPAKTUYHOTO 3aCTOCYBAHHS.

8. Cynu icHYIOTb Ta CIIPUIMAIOTBCS 3aTaJIOM TPOMAJICHKICTIO K HATIESKHE
Miclle Il BCTAHOBJICHHS IOPMIUYHUX IIpaB i 0OOB’S3KIiB Ta BUpILIEHHS
MOB’d3aHuX 3 1M c1opiB. CyCITiJIbCTBO CTAaBUTBCS 3 TOBArOl0 Ta BipUTH Y
3/IaTHICTH CY/IiB 37ilicHIoBaTH 1110 (hyHKII04. OHAK PO3YMIHHS POJIi CYI0BOT
BJIaJIN B IEMOKPATHYHKX KpaiHax (0COBIMBO PO3YMIHHSI TOTO, 1[0 060B’I3KOM

Ha BIIOBIZHNX NOJOKEHHAX €BPOMNENCbKOI KOHBEHINI 3 ITIpaB JIIOAWHM, IIPAKTHIL
€Bporeiicbkoro cyjy 3 HpaBs JIOAWHH Ta iHIINX JOKyMeHTax Paan €Bponm CTOCOBHO
npasa Ha 1y iuHy iH(bOopMaIiio, sike eeKTHBHO 3aXUIIAETHCST IIPECOIO, & 3 APYTOro GOKY,
Ha BIMOTaX [PaBa CIPaBeTHBOro MyGIiYHOTO PO3IJISILY CIIPaB HE3aTIeKHIM Ta HeyTepe-
JDKEHHUM CYJIOM 3 METOIO 3aXUCTY Ti/THOCTI JIFOJIMHY, IIPUBATHOTO JKUTTS, PEILyTallii iHIX
ocib Ta mpe3yMIIIlii HeBMHYBATOCTI, /ie KiHIIEBOIO METOIO € TIOIIYK IIJISIXIB YCTAHOBJICHHST
piBHOBaru Mizk KOHMJIKTYIOUMMHE TTPAaBaMH Ta CBOOOAMHI

Jlus. BucnoBku II'atoro 3aciganns rosiiB BEPXOBHMX CY/IB €BPOIEHCHKUX JI€PKAB,
M. JTrooGJistHa, 6—8 kosrHs 1999 poky, 1. 2.

JIuB., HAPUKJIaJ, pilieHHst EBPOIEichKOTo Cy/Iy 3 PaB JouHu y cipasi Sunday Times
0. The United Kingdom Bin 26 xsitust 1979 poky (Cepist A, Ne 30), B sKOMY HOHSITTSI,

335



LokymeHTn KOHCYIbTatTnBHOI paam eBpONeriCbKux cyaaiB

CY/UIi € cIIpaBeIBe Ta HE3CTOPOHHE 3ACTOCYBAHHS 3aKOHY HE3ATEKHO Bifl
MOZKJIMBOTO COIIaJIbHOTO ab0 TOMITHYHOTO THCKY) 3HAYHO BiJAPISHSETHCS B
pi3HUX KpaiHaxX Ta B PI3HUX COIMIaJbHO-eKOHOMIYHUX YMOBAaxX y JepsKaBax
€sponu. PiBeHb [0BipH 10 AiSJIBHOCTI CYAIB €, BIANOBIAHO, HEOTHAKOBUM®,
Binnosizgna indopmaitis mpo (GyHKIlii cy10Boi Bjiasu Ta ii poJsib Y KOHTEKCTi
TTOBHOI HE3aJIeKHOCTI BiJl IHMWX TiJIOK Iep;KaBHOI BJAAUW MOXeE, TaKUM
4UHOM, e(eKTUBHO CHPUATH OLIbIIOMY PO3YMIHHIO CY[AIB SIK HapiKHOIO
KaMEHIO JIEMOKPATUYHUX KOHCTUTYIIMHUX CHUCTEM, a TaKOX PO3YyMiHHIO
00MeKeHb Y [isLIBHOCTI CYIiB.

9. BiacHuil [OCBiJ IOAO CYJOBOI CHUCTEMM CBOIX KpaiH y OLIbLIOCTI
IPOMaJISIH TIOB'I3aHUI 3 yYacTIo, SIKYy BOHM MOIJIM GpaTh B SIKOCTI CTOPiH
CYZIOBHMX TMPOIECIB, CBIAKIB ab0 NpuCsSKHUX. Baskiamsooo € posb 3MI B
MOTMUPEHHI iH(GopMaIlii Tpo poib Ta MisyIbHICTD cyniB (auB. posmain C
HIK4e). Ase, kpim crinkyBamus cyais i 3MI, obroBopentis B pamkax KPEC
BUSIBIJIO BJKJIMBICTh CTBOPEHHS TIPIMUX 3B’S3KiB MK Cy/laMU Ta MTUPOKOIO
IPOMAJICHKICTIO. [HTErpyBaHHs MPABOCY/ISI B CYCIIJIBCTBO BUMArae, mob
cyzioBa cucteMa OyJia BIIKDHUTOIO Ta HABUMIACS PO3TOBigaTu 1mpo cebe. Inest
[I0JISITA€ HE B IIEPETBOPEHHI Cy/iB Ha KIyOU CIILJIKYBaHHS 3 jKypPHAJiCTaMH,
a y CHPHSIHHI ITPO30POCTI CYyZOBOTO Iipollecy. BusHaHuM € Te, 1110 MMOBHA
[IPO30PICTh HEMOKJINBA, OCOOJUBO, KOJU MHAEThCA IIPO HEOOXiAHICTh
3axucTy eeKTUBHOCTI PO3CJi/lyBaHb Ta IHTEPECIB YUYACHUKIB MIPOIIECY, aJle
PO3YMiHHSI TOTO, IKUM YHHOM TIPAIIOE CyJI0Ba CHCTEMa, Ma€, GHE3yMOBHO,
MTPOCBITHUIIbKE 3HAUYEHHS Ta TOBWHHO 3MIIHUTH CYCHIJIbHY JOBIPY /0
(pyHKITIOHYBaHHS CY/IiB.

10. TepmmM KPOKOM [ TOro, 100 3pOOUTH CyAU JOCTYIHIIIUME, €
BXKUTTS 3aXOJ[iB 3araJbHOTO XapaKTepy, CIPSAMOBAHUX Ha iHMOpPMyBaHHS
TPOMAJICBKOCTI TIPO AiSIBHICTD CYIiB.

11. ¥V 38’a3ky 3 ium KPEC nocuiaetbes Ha BJIaCHI peKOMeH/AIlil, sKi
mictsaTbes y Bucnosky Ne 6 (2004), 111010 TPOCBITHUIIBKOI poOOTH CYAiB Ta
HeoOXiZHOCTI opraHiszallil BiABigaHp CyAiB MIKOJSIpaMU Ta CTyAeHTaMu abo
iHITIMI 0coGaMH, SIKi MatOTh iHTepec 10 cy0Boi AistibHocTi. e He 3MiHIO€
TOU (hakT, MO0 BaKJIUBUM OOOB'SI3KOM JIEP/KABH 3aJHINAETHCS PO3POOKa
MIKIJIbHUX Ta YHIBEPCUTETCHKUX HABYAIBHUX MIPOTPaAM, Y SKUX 3HAYHA yBara
Ma€ MPUALISATUCS JiSIITBHOCTI CYZI0BOi CUCTEMMU.

12. Tla dpopma komyHiKkallii € e)eKTUBHIIIOW0, SKIIO 10 Hel 3aydeHi Ti,
XTO Ges3IocepesHbo Mpalloe B CyAOBiil cucTemi. BigmoBigHi IIKiabHI Ta
YHIBEPCUTETChKi OCBITHI TIporpaMu (30cepe/iKeHi He JIUIIe HA I0PUAUIHUX

3ralaHi B TEKCTi, BUBHAIOTbCS TAKUMU, 1[0 BXOATD /10 TEPMiHa «aBTOPUTET CYY», SIKUIL
micturbed B crarti 10 Konsemiii.

JlvB. BUCHOBKM 3acifiaHHs TOJIiB acotialliil cy/yiB Ha Temy «[IpaBocymis ta cycrmisib-
cTBO», M. Binbuioc, 13—14 rpyzansa 1999 poky, 1. 1.
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(hakysipreTax) NMOBUHHI BKJIIOYATH BUBYEHHS JISJIBHOCTI CYZOBOI CHUCTEMH
(y ToMy 4MCIIi BUCTYIIN CY/JIiB Y HABUAJIBHUX ayUTOPIAX), BIZIBIIAHHS CY/IiB
Ta aKTUBHE iIHGOPMYBAHHS TIPO CY/I0BI TIPOIEAYypH (32 JIOTIOMOTOI0 POJIBOBUX
irop, BiBimaHbp cymoBux cayxadb Tomo)S. Cyam Ta acomiamii cyamiB y
IIbOMY TIJIAHI MOXKYTD CITiBITPAIIOBATH 3i MTKOJIAMU, BUITUMU HABYATLHUMU
3aKJaaMy Ta {HIMAMU OCBITHIME YCTAHOBAMH JUIST TOTO, 00O GaueHHs
CY/IIB 3HAUIIO BiOOPasKeHHST B HABYAJBHUX MPOTPAMax Ta y BIIKPUTHX
00roOBOPEHHSIX.

13. KPEC y:xe 3asiBUIa B 3arasibHiil (popMi Ipo Te, 110 cami Cyii TTOBUHHI
Oparu y4yacTh y HOMIKPeHH] iH(GopMalii Ipo A0CTyIl A0 mpaBocyaas (uepes
nepiofinyHi 3BiTH, APYKOBaHI JOBIAHUKU [JIs1 TPOMAsSH, iHTEPHET-CAUTH,
ycranosu 3 iHdopmysants Toio). KPEC yxe pekoMeHyBasa po3poouTu
OCBiTHI TpOTrpaMu, CIPsSIMOBaHI Ha HaJaHHS KOHKPETHOI iH(opmarrii
(HaTpUKJIA, MO0 XapaKTepy CY/I0BUX MPOBA/KEHb, CEPEIHBOI TPUBATIOCTI
[POIIECIB Y PI3HUX CyZaX, CYA0BUX BUTPAT, aJlbrePHATUBHUX 3ac00iB BUPi-
IIIEHHST CIIOPIB, SIKi TPOMOHYIOTHCS CTOPOHAM, Ta HAWBAXKJIWBIIINX PillleHb
cyaiB) (auB. nynkru 12—15 Bucunosky KPEC Ne 6 (2004)).

14. Cyau noBunHI OpaTy y4acTh y 3arajbHUX PaMKOBMX IIPOIpaMax,
SKi OPraHi30BYIOTbCS IHITUMU JIEPKABHUMU yCTaHOBaMU (MiHiCTEPCTBAMU
IOCTHUIlIi Ta OCBITH, BUIIMMU HABYAJIbHUMU 3akjagamMu Toino). OjHak, Ha
nymky KPEC, cym Takosx MaloTh IPOSIBJIATH BIACHY iHITHATUBY B i cepi.

15. OckizbKu TpapUIiiHO CYyaMU MiATPUMYIOTBCS, X04a U y HECTPYK-
TYPOBaHUHU CI10CiO, BITHOCUHU 3 OKPEMUMH OCOOAMU, sIKi 3BEPTAIOTHCS JIO
OpraHiB TPaBOCY/S, CYAW HEOXOue BCTAHOBJIOIOTH TPSIMi BiTHOCUHU 3
[peAcTaBHUKAMU TPOMAJChKOCTI, SIKi He GepyTh ydacTi B Cy0BUX IPOIECaX.
[Ty6uiuHicTh POSIJISALY CIIPaB y TOMY CEHCI, SIK i€ 3aKpilieHO B cTarTi 6
€BporieiicbKO1 KOHBEHIII1 3 TpaB JiojnHu (j1ayi — KoHBeHI1is), TpajnIliiiHO
PO3TILMAEThCA AK TEeBHUM KOHTAKT MiXK CyJaMU Ta TPOMACHKICTIO, IO
(aktruno mneperBopioe 3MI Ha €AUHOTO CIHIBPO3MOBHUKA 3 CY/IaMU.
Ieit migxig sapas mBUAKO 3MiHIOETbCS. OOOB'SIBKM  TOTPUMAaHHS
HeyTepe/yKeHOCTI Ta PO3CY/TTUBOCTI, SKi TTOKIA/Ia0ThCs HA CY//IIB, ChbOTO/HI
He MOXKYTb PO3IJIS/IATUCS K TIEPENIKo/Ia Cy/IaM MaT! aKTUBHY TTO3UITI0 MIO/I0
iH(bopMyBaHHST TPOMAJICHKOCTI, OCKLJIBKM TakKa pOJib CYIIB € CIPaBKHBOIO
rapaHTi€io He3aneskHocTi cy1oBoi Biaagn. KPEC BBaxkae, 1110 B 1bOMY BUIIAJIKY
JIep>KaBU-4JIeHN TIOBUHHI 3a0XOUyBaTU CYZOBY BJIQy /10 aKTUBHOI TO3UIIii
yepe3 PO3MTUPEHHS Ta BAOCKOHAJIEHHS <«ITPOCBITHUIIBKOI POJiy, SIK OMHCAHO
B mynkrax 9-12 Bume. CymoBa Biama Giibiile He MoOKe OOMEKYBATHCS
JIUTIIE YXBAJIEHHSM CYIOBUX PillleHb; Cy/IU TIOBUHHI [T SK «PEUYHUKN» Ta
«inimiatopn komyHikarii». KPEC BBakae, 110, xoua goremnep Cyau MpoCTO

6 JluB. BUCHOBKM 3yCTpiui ro/1iB acomiartiit cyzis na temy «IIpaBocy/iisd Ta cycIiibeTBO»,
M. Binbuioc, 13—14 rpyzana 1999 poky, 1. 1.
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MOTO/KYBAIMCS GPaTH y4acTh B OCBITHIX MPOTpaMax 3a YMOBHM OTPHUMaHHsI
3alPOIIEHHSI, 3apa3 CyjlaM HeoOXiIHO Oy TH THII[IaTOPAMU I[HX TIPOTPAM.

16. KPEC posrusiHya iHIIIATUBH CY/IiB 100 POOOTH 3 TPOMAICHKICTIO,
dKa He 3aJ1eKUTh Big AisibHocti 3MI abo He HameKUTh 10 3aXO/iB, 3a K1
BI/IIIOBI/IAIOTD iHII ycTaHOBU. ByJ10 PO3IVIsIHYTO Ta peKOMEH/I0BaHO TaKe:

* CTBOPEHHd B CyJax BiJ/Ii/IiB, BiANOBIIAIbHUX 3a MpUOM Ta
iHGOPMYBaHHS TPOMA/ISH;

* TIONIMPEHHS JIPYKOBAaHWUX MarepiajiB, BIIKPUTTS IHTEPHET-CAWTIB, 32
POOOTY SIKUX BiJIIIOBIIAIOTH CY/IH;

* oprasizailisg cyJaMu PeTyJSIPHOTO TIPOBEIEHHS OCBITHIX KPYTJIHMX
cTONIB ab0 PETYJISPHUX 3YCTpPidei, BIAKPUTUX, 30KPEMA, [JIsI TPOMAJISIH,
IPOMAJICBKUX  OpraHisaiiifi, TOJITUKIB, CTY/IeHTiB («iHdopmaliitai
IporpaMm» ).

17. KPEC nupucssaruia okpeMe 0OroBOpeHHs NUTaHHIO «iHdopMaiinnx
nporpam». KPEC i3 nikaBicTio 3a3Hayag, 110 B JIeIKUX KpaiHaxX Cy/u BijoMi
THM, 1[0 OPTaHi30BYIOTb, 4aCTO 32 MIATPUMKH IHIIMX aKTUBHUX COIIaIbHUX
IpyIl, OCBITHI iHiIIaTWBHU, y Me)KaX SKUX BUKJajadi, CTyIeHTH, OaTbKH,
IOPUCTH, Jijepu MicueBUX Tpoman Ta mpeacraHuku 3MI s6uparorbes
B Cylax /Uig CHIJKYBaHHS 3 CYyJJASIMU Ta O3HAHOMJIEHHS 3 CHUCTEMOIO
npasocyaud. Ii mporpamu 3asBuyail mepeadadaioTh 3anydeHHs (haxiBiiB 3
PO3POOIEHIMY HaBYAJIBHUMHU MarepiasamMu Ta 3a0e3[euyioTh Mepexy st
1podeciiiHOro PO3BUTKY BUKJI/1a4iB.

18. JTesaki3axo/u po3paxoBaHi Ha OKPeMUX 0¢ib, ki yepes ixHe colianbHo-
€KOHOMIUHE Ta KyJIbTypHE CTAHOBHUIIE HE 3HAIOTH CBOIX MPaB Ta 000B’SI3KiB,
a Bi/ITaK He peasi3yoTh CBOIX TpaB abo, 110 € IIe TiPIITNUM, CTAI0Th YYACHIKAMU
CYZOBHMX IIPOIIECIB Yepe3 HEBUMKOHAHHS CBOIX 000B'sskiB. Tomy imimk
MPaBOCY//IS B HAMOLIBIT HYKAEHHUX COIATBHUX TPYMAX MATPUMYETHCS
yepes TIPOTpaMu, IO TICHO TIOB’$I3aHi 13 3aX0laMi PO3NIMPEHHS <OCTYITY
10 TIPABOCY/IST» BKIIOUHO 3, ajie He 0OMEKYIOUNCD, TPABOBOIO IOTIOMOTOI0,
[OCJIyraMy  IPOMaJICbKOTo iH(popMyBaHHs, Oe30IJIaTHUX KOHCYJIbTraliil
FOPUCTIB, TPSIMOTO JIOCTYITY ZI0 CY/ULI B APIGHUX CIIpaBax TOIIO (JIUB. PO3/ILI A
Bucuosky KPEC Ne 6 (2004)).

19. KPEC pekoMeH/y€e HaflaHHS 3arajbHOI JOTIOMOTH 3 GOKY €BPOIICii-
CbKMX CY/IOBMX OpraHiB Ta JiepKaB Ha HAI[lOHAJbHOMY U MiXKHApOJHOMY
PIBHSIX CyIOBUM «iH(OPMAITITHIM TPOTPaMaMs, OIMTMCAHUM BUIIIE; ITi TPOTPaMu
[OBUHHI cTaTy 3BM4aiinoio npakrukoo. KPEC BBaskae, 1m0 moaioHi mporpaMu
BUXO/SITh 3a MeXKi HaJaHHS 3arajbHoi iHdopMalii st TPoMajCbKOCTI
Ta cupsgMoBaHi Ha (HOPMYBaHHS TPABUJIBHOTO CIPUWHATTSA POJIi Cy[JIi B
cycriznbersi. Y mpomy koHTekeri KPEC BBaskae, 1110 3abe3reuyBary 3arajibHe
indopMyBaHHS 110/10 (PYHKIIOHYBAHHS CUCTEMU TPABOCY/IS Ta BU3HAYATH
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IIKIJIbHI ¥ yHIBEPCUTETChKI HABYAJIbHI IPOTPAMU TMTOBUHHI MiHICTEpCTBA
IOCTUILII Ta OCBITH, aJjle caMi Cy/id, 3TiIHO 3 IPUHIUIIAMU HE3aJIeKHOCTI Cy-
JIOBOI BJIa/IN, MAIOTh BU3HABATHUCST HAJIEXKHOTO IHCTUTYITIETO /115 3aITPOBAKEHHST
«iH(opMaIiTHNX MporpaM» Ta JIJIs peasiizailii peryJspHUX iHilliaThB, SKi
nepedadaoTh IPOBEJEHHS A0C/IKEeHb, OpraHizaiiiio (hOKyC-Ipyll, 3a1y4eHHs
IOPUCTIB Ta HAyKOBI[IB /[0 IybsiyHux o0rosopeHb Ttoino. Hacrpasmi 1
MIpOTpaMu MaIOTh HA METi TIOKPAIleHHS PO3YMIHHS Ta JOBIPU CyCHIiIbCTBA 10
CHCTEeMU TIPABOCY/IA I TOCUJICHHS CY/TOBOI HE3aIe3KHOCTI B 1ILJIOMY.

20. Ha aymxy KPEC, miasa pos3pobiieHHs 3a3HAYe€HMX BUILE IIPOrpam
cyiiaM Mae OyTH HajlaHa MOSKJIUBICTH OTPUMATH BIJTOBIZHY TiJTOTOBKY
3a TEeMaTUKOIO 3B’A3KiB i3 rpomajcbkicTio. Cyam Takox IIOBUHHI MaTu
MOKJIMBICTD 3a/Iy4aTH ITAT TPAIiBHUKIB, SIKI BI/IMOBIIATUMYTH 32 3B’SI3KU 3
OCBITHIMH yCcTaHOBaMH (Bi/Ii/IM 3B’3KiB i3 FPOMAICHKICTIO, TIPO SKi HIIIIOCS
BUII[E, TAKOK MOTJIN O BUKOHYBATH T1€ 3aBIAHHS).

21. KPEC BBaxkae, 10 pojib KOOPJUHYBAHHS PI3HOMAHITHUX MiCIIEBUX
iHIIIaTVB, a TAKOX CIPUSIHHS 3arajJbHOHAIIOHAIBHUM <«iH(pOpMaIliiitHIM
nporpamMamM» MOBUHHA OyTH HaJaHa He3aJeKHOMY OpTraHy, 3rajlaHoMy B
nyukrax 37 Ta 45 Bucnoky KPEC Ne 1 (2001). Ileit Hesaneskuuii opran
TaKOXK MO’KEe 3a[0BOJIHATH CKAAAHIIIN iHGOpMaIiiiHi moTpedu IoMiTHKIB,
HAYKOBIIIB, TPOMaJChKUX OpraHisamiil IUISIXOM 3aly4eHHs [0 poboTH
(haxiBIliB 3 HAJIEXKHUMU PECYPCAMU.

22. KPEC yxe pexkoMmenjyBaja, 100 CyJOBI yCTAaHOBU OTPUMYBaJIU
BijiroBiiHe (hiHAHCYBaHHS, sIKe He 3a/eKajio O Bijl TIOMITHIHUX 3MiH, Ta M00
CyZIOBi OpTaHU 3aJTydyajiuch JO TPUNHATTS pillleHb CTOCOBHO BU3HAYEHHS
GI0/PKETHUX aCUTHYBaHb TaPJaMEeHTOM, HAMPUKJIAJ, YePe3 KOOPAMHAIIHHY
POJIb 3a3HAYEHOTO BUIIE He3aseskHOTo oprany (auB. Bucnosok Ne 2 (2001),
nyakta 5, 10 Ta 11). KPEC pexomenaye, mobd HajxexHe (DiHAHCYBaHHI
HaJ[aBaJIOCs CY/IOBIll CUCTEMU JIJIS [IIITTbHOCTI, CIIPSIMOBAHOI HA PO3’sSICHEHHS
Ta OiibIly MPO30PICTh CYHOBOI CHCTEMHU i TPUHIUINB [PaBOCYIAsS B
CYCIIJIbCTBI, 3riIHO 3 IpUHIMIIAMH, tepeadadernmMu y Bucrosky KPEC Ne 2
(2001). Burparn, nos’g3ani 3 «iH(popManiifHUMu MTporpaMamMu», MOBHUHHI
MOKPUBATUCA 31 CIIelialbHOl OI0[KETHOI CTATTI TAKUM YMHOM, 11100 BOHU He
MOKJIAIAJIUCS HA TIOTOUHMIA OOJIKET CY/IiB.

23. O6rosopennst KPEC tmokasao, mo st ehekTuBHOTO (hopMyBaHHs
MPAaBUJIBHOTO CHPUUHATTS TPABOCYAAd B CYCHIIBCTBI Ti cami NMPUHIIUIIH,
o po3pobJeHi AId CyaaiB, MOKYTh 3aCTOCOBYBATHUCA I 10 IPOKYPOPIB.
Bepyun no yBarm acquis Pagm €Bpornu ctocoHo mpokypopis’, KPEC
ybayae BasKJIMBUM, 1100 IIPOKYPOPU Opasu ydyacTh y HamaHHi iHdopmaii

7 3 uiei Temu auB. Pexomensaniio Komitery minicrpis Paan €sporu (2000) 19 «Illogo
POJIi IPOKYPOPA B CUCTEMI KPUMIHAILHOIO IIPABOCYAS».
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TPOMAJICBKOCTI CTOCOBHO Ti€l YaCTUHUW MPOBAMKEHHS, sSKa HalekaTb [0
IXHDbOI KOMIIETEHIII].

B. B3AEMOJIISI CY/IIB
3 VYACHUKAMU CYJIOBOTO IIPOIIECY

24. Penyramisi cucteMu MpaBoOCyIsT B CyCHiabeTBI hopmyerbess 3MI,
X04a 6araTo B YOMY IIsI PEITyTallisl BUSHAYAETHCS I OCOOUCTUME BPAKCHHSIMU
TPOMAJIsIH, SIKI € yYaCHMKaMM CYZOBOTO IPOBA/KEHHS B SIKOCTI CTOPIH,
MPUCSKHUX 200 CBI/IKIB.

25. Tloai6ui BpakeHHst 6yyTh HEraTUBHUMHU, SIKIIO OCHOBHI MTPE/ICTAB-
HUKW CUCTeMU TmpaBocy/isd (Cy[jii, TPOKYPOPH, CYyA0BI UYWHOBHUKU)
BUIAIOTHCS  yTEpe/PKeHnMu ab0 Hee(heKTUBHUME 3 Oy/Ib-IKHX MHTAHb.
HeraTtuBHe CIIpUITHSTTS TAKOTO POy Gy/ie JIETKO TOTTHPIOBATHCSL.

26. KPEC y cBoix nonepezinix Bucroskax [ocobiuso y BucnoBkax Ne 1
(2001), Ne 3 (2002) Ta Ne 6 (2004)] BrazyBasa Ha HEOOXIJHICTD CYIJISIM
migTpuMyBaTu (Ha TIPAKTUINL Ta y CIPUMHATTI TPOMAICHKOCTI) CyBOPY
HeyTepe/KeHicTh, a Cy/laM — Ha HeOOXIHICTh JIOCSTATH CIPABEITHBOTO
BUPIIIEHHS CIOPIB YIPOJOBXK PO3YMHOTO CTPOKY. Y 1IboMy BuCHOBKY
HeTbest PO YHWKHEHHsT ab0 BUIPaBJIEHHS He0OI3HAHOCTI Ta XUOHOTO
VSIBIEHHST PO CUCTEMY TTPABOCY/IS Ta i1 poboTY.

27. KPEC BBakag, 10 JIjIs KPaIloro po3yMiHHSA POJIi CYZI0BOI CHCTEMU
HOTPIOHO ZOKJACTH TIEBHUX 3YCHJIb Ta sIKOMOra HaJiliHille 3a0e311e4nTH,
o6 yABJIEHHS, SIKe Ma€ CyCIJIbCTBO TPO CUCTEMY TIpaBocy/ s, Oyno 6
TOYHUM Ta Bi06GPaKano HAMaraHHs, SKi JTOKJIAMAI0Th CY/II Ta MPaIliBHUKH
CyZIiB 32711 3100y TTSI IIOBATK i IOBIPU CTOCOBHO 3[aTHOCTI CY/IiB BUKOHYBAaTH
cBoi ¢ynkiii. Il il MOBUHHI 9iTKO MPOAEMOHCTPYBATH MeKi TOBHOBAKEHD
CUCTEMH TIPABOCY/IJIS.

28. Jlng moniniieHHs BiJIHOCUH i3 TPOMAJICHKICTIO IEBHA KiJIbKICTh
CYJIOBUX CHCTEM Y1 OKPEMUX CY/1iB 3AIIPOBA/IAJIN IIPOTPAMU, AKi I0TIOMATAIOTh
B Opraisallii: a) HaBYaHHS 3 MUTAHb €TUKU JIJIS CY/JIiB, TIEPCOHAIY CY/IiB,
IOPUCTIB TO1110; b) 001aIITYBaHHS IIPUMIIIEHD CY/IiB; C) CYJOBUX IIPOIIELYP.

a) HaBYAHHSA 3 NMUTaHb €THKH /IS CY/A/iB, IEPCOHANY CY/IiB, IOPUCTIB
TOIILO

29. Jlesiki HaBYaJIbHI IPOTPaMU MalOTh Ha MeTi 3a0e3reuynTH, o6 cyan
CHPUNMAJINCS B yCiX acleKTaX IXHbOI iSIBHOCTI TAKUMH, IO CTABJISTHCS
OJTHAKOBO JI0 BCIX CTOPiH, TOGTO 6€3CTOPOHHBO Ta 6e3 0y 1b-SIKOI IMCKPUMiHALI
3a O3HAKaMU PacH, CTaTi, PENITINHUX MepeKOHaHb, ETHIYHOTO MOXOKEHHS
abo cormianpHoro crarycy. Cyii Ta epcoHasl CyIy HAaBYAOTHCS BU3HAYATH
cUTYyaIlil, Ko OKpeMi 0coO6U MOKYTh BiI4yBaTH, 110 JI0 HUX iCHY€E 200 MOXKe
icuyBatu yrepejskene crapienns. Cy/ji Ta nepcoHan cyny HaBYAIOThCS,
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SIK MOJKHA 3aJTaTOJIUTH TOAIOHI cuTyartii, o6 MOCHJIUTH JOBIPY Ta MoBary
1o cyny. IOpucraM HagaeTbes creniajbHa MiAroToOBKa 3 MUTaHb €THKH, 11100
3a1o6irTu IXHIM HABMUCHMM Y HEHABMMCHUM [isiM, SKi npussean 6 10
(bopMyBaHHS HEOBIPH /10 CHCTEMU TIPABOCY LS.

b) oGaamTyBaHHs NIPUMIlLEHb CYIiB

30. lesixi mporpamMu TOB’SI3yIOTh TNPUYWUHU TIOTEHIIIHOI HE0BipH
JI0 CHUCTEMU TIPABOCY//I 3 TNHUTAHHSMHM BHYTPINIHBOI Opramisaiii CyiB.
Hanpukmian, mepeHeceHHs Miciisl TTPOKypopa B CYAOBIM 3aii Bif Micid
CYITIB HA OJTNH PiBEHD 31 CTOPOHOIO 3aXWCTY TOCUJIUTH BPaKEHHST PiBHOCTI
CTOpiH, SIKY TIOBMHEH 3a0e31edyBaTu ¢y Tak caMo YCYHEHHs 3 IPUMIIIeHb
cyay Oyab-gKMX HAOYHUX MaTepiaiiB, IO HATAKAIOTh, HANPUKJIAJL, Ha
KOHKDETHI peJiiriitii a6o MOMITHYHI TPYNH, MOXKe IOMOMOTTH PO3CIATH
oOOIOBaHHS 1IOA0 HeylepeasKeHocTi abo HesaueskHOCTI cyauiB. J1o3Bin
3BUHYBa4e€HOMY 3’SIBJISATUCS B CcyiAi 0e3 HapydyHUKIB, HaBiTh KO BiH abo
BOHA 3HAXOAATHC Il BApTOIO (KpiM BUIIAJKIB, KOJIM iCHY€E 3arposa besiieli),
Ta 3aMiHa 3arpaTOBaHUX MicCI[b Ha IHI 3aX0/1 GE3MEKN MOKYTh JOMOMOTTH
Y CTBOPEHHI YiTKOTO BPayKEHHH, 1[0 MTPe3yMIIisl HeBUHYBATOCTI Bi/ilIOBiIaua
Hacrpas/i rapantoBana cygnoMm. [1logo mocuienHsT MPO30POCTi CY/IB CJIif|
3raJIaTy TAaKOK IO TlepeBaru OpraHisallii Cy/IoBUX PUNMaJIeHb, SIKi HA/Ial0Th
KOPHCTYBavYaM CYJOBUX MOCJTYT iH(MOPMAIIIO PO TIPOBEAEHHS CIyXaHb abo
XiJl PO3TJISIAY TIEBHOI CIIPAaBU Ta JOMOMATAlOTh KOPHCTYBaYaM pozibpaTucs
3 (DOPMAIBLHOCTSIMH 1, SIKIIO PO3TAITYBAHHS MPUMIIIEHDb CYNY € CKJIAIHIM,
Ha/IAI0Th CYIIPOBiZ BiJBiAyBayaM /10 BIJILLY YU 0 CYIOBOI 3a/IH, IKY BOHU
NIyKafoTb.

¢) CyZIOBi mpoIelypH

31. IleBHi 3ax0/1M BXKUBAIOTHCS JIJIST BUJTYUEHHS TUX YACTUH CY/I0BOTO
NPOBAJKEHHS, SIKi MOXKYTb Martu oOpasjuBuil xapakrep (0060B’sI3KOBI
peJiTifiHi mocuIaHHS B Tpucsrax, (opMax 3BepHEHHS TOIIO). 3aXOan
IHIIIOTO XapakTepy CHPSMOBaHI Ha BIIPOBAIKEHHS TaKUX MPOIENYP, SKi
3a0€e3Meuy0Th, 110, HAPUKJIAJ, J0 TOTO, K MPEACTATH MEPEi CYIOM,
CTOPOHU, MPUCSKHI ab0 CBiAKM, TMOOAWHI ab0 B TPy, TPUNMAIOTHCS
npaiiBHUKaMU Cyay, $AKki ycHo abo 3a JOIIOMOTOI0 ayIioBi3yaJbHUX
MaTepiajiB, CTBOPEHUX Y CITiBIpaIli 3 BUCHUMU-COITIOJIOTaMH, BKa3yIOTh,
skl Ail OUIKYIOTbCS BIiJl YYacHUKIB Inpoliecy B cynai. Meroio Takux
npeseHTalliil € yCyHeHHs OyIb-IKMX HelPaBUJIbHUX YSBJIEHb IIPO Te, 110
HaclpaBi BigOyBa€ThCS B CyLaXx.

32. KPEC miarpumye Bci 3axoam, BUKJIajieHi B myHkTax 29, 30 ta 31, axio
BOHM MOCWJIIOIOTH Y CYCIIJTIBCTBI PO3YMIiHHSI CTOCOBHO HeyIepeKeHOCTi
CYZ/IiB Ta CHPUSIOTH HAJIESKHOMY Bi/IITPABJICHHIO TIPABOCYIS.
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C. BITHOCUHMU CY/IIB I3 3ACOBAMH MACOBOI IH®OPMAIIII

33. 3MI maiorh gocTyl A0 cyaoBoi indopmarii i cayxaHb y croci6
Ta 3a OOMEKeHb, YCTAHOBJICHMX HAIlIOHAJTbHUM 3aKOHOJIABCTBOM ([IWB.,
nanpuknazn, Pekomenpatiio (2003) 13 «Illomo naganus indopmariii yepes
3MI crocoBHO KpuMiHambHOTO TIpotiecys ). [pamiBaukn 3MI € moBHicTIO
BIJIBHUMM, IPUIMAIOUN PilIeHHs, SIKi MaTepiaau Ta SKUM YNHOM MaloTh OyTH
npejcTaBiieHi yBasi rpomazcbkocTi. He moBuHHO OyTH ClIpO0 MEPENTKozKaT
3MI B ixHill KPUTHILI CTOCOBHO OpraHizaiiii un (hyHKI[IOHYBAHHSI CUCTEMU
npaBocy/yisi. CuctemMa TpaBOCY//isl TOBUHHA TIOBAKATH POJIb CTOPOHHBOTO
crioctepiraya, Ky Bigirpaiorb 3MI, 3 MeTol0 BUSABIEHHS HENOJIKIB
MTPaBOCY/IST Ta KOHCTPYKTUBHOI y9acTi B y/IOCKOHATIEHH] CYZIOBUX TIPOTEYD
1 SIKOCTI ITOCJIYT, SIKi CY/I1 IPOIIOHYIOTh KOPUCTYBayaM.

34. CyaJii BUCJIOBITIOIOTE CBOTO TIO3UIIIT0 HACAMIIEPE]T Yepe3 PillleHHs Ta He
MOBUHHI PO3’sICHIOBATH iX y mpeci abo podutu my6IiuHi 3agBU B IIpeci M010
crpasB, siKi mepebyBalTh ¥ IXHOMY MPOBajisKeHHI. 3 Apyroro 6oky, Gyio 6
KOPUCHO IMOKPANUTU KOHTAKTH MixK cyamu Ta 3MI:

1) 77151 TOCUJIEHHST PO3YMIHHSI HUMU CBOIX BIZITIOBIIHUX POJiel;

ii) s indopMyBaHHS TPOMAJCHKOCTI IIPO XapakTep, 00CsT, 0OMeKEeHHS
Ta CKJIaAHICT pOOOTH CY/ILiB;

iii) /U1 BUTIPABJIECHHS MOKIUBUX (DAaKTHUHUX TIOMUJIOK Y TTOBiIOMJIEHHSIX
PO KOHKPETHI CITPaBU.

35. Cynui moBWHHI 3ilicHIOBATH HAryisii 3a PoOOTOH PEYHUKIB abo
HpaLiBHKUKIB Cy/Ly, BIANOBiJaJIbHUX 32 3B’ I3KH 3 IIPECOIO.

36. KPEC 3Beprae yBary Ha BUCHOBKH /[ pyroi eBponeiichbkoi koHdepeHirii
cyaniB (auB. myHKT 3 Buiue), y axux Pamgi €spornu 6yJio 3alpONOHOBAHO
CIIPUATH TIPOBEJCHHIO PETYJSPHUX 3YCTPiuell NPeNCTaBHUKIB CYI0BOI
Biiai Ta 3MI, a TakoxK pO3TIASTHYTH MOKIUBICTD MIZITOTOBKU €BPOTIEHCHKOT
JIeKJIapailii Ipo BiIHOCMHW MiX CHUCTEeMOIO TipaBocyaas Ta 3MI s
noriosuenHst Pekomenpartii (2003) 13 «Illomgo namanns iHdopmartii yepes
3MI cToCOBHO KPUMIHATIBHOTO MTPOBA/KEHHS >

37. [lepskaBu IOBUHHI 3a0X04yBaTh OOMIH JOCBiZOM, OCOOJIMBO Y
(hopmi «Kpyramx cTOMIBY, MIOAO MPABWJ Ta TPAKTUKUA KOKHOI Tpodecii
ISl BUCBITJIEHHS 1 PO3’sICHEHHsI POOJIeM, SIKi MOCTAIOTh Iepel] KOXKHOI 3
nux. KPEC Bpakae, mo Paga €sporny mMorsia 6 BCTaHOBUTH ab0 CIIPUATH
HOAIOHUM KOHTAaKTaM Ha 3araJbHOEBPOIEHCHKOMY DIBHI Il HOCSATHEHHS
GIJIBIIIOT OCTIZOBHOCTI Y BIIOBIIHUX MiIX0/1aX, SIKi icHY0Th ¥ €Bpori.

38. MakyabreTH JKYPHATICTUKY MAIOTh OPraHi30BYBaTH HaBYAJIbHI KypCH
Ha TeMy (DYHKIIIOHYBaHHS CYZIOBUX YCTAHOB Ta CY/OBUX TIPOTIEYP.
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39. KPEC BBakae, mo obuBi mpodecii (cy/ti Ta KypHaTICTH) TOBUHHI
PO3pOOUTH KOMEKC TMOBEMIHKN MO0 BiIHOCHH MK co60I0 Ta TIOI0
BUCBITJIEHHS CyA0BUX ciipaB y 3MI. Ak cBimunTh 0CBiA IeprkaB, y AKUX TaKa
CUCTeMa BKe ICHYE€, Cy/loBa BJlajla 3a3BUYail BU3Hayae yMOBU, Y SIKUX MOKYTb
pobuTucst 3astBu yist 3MI 111010 CyIOBUX CIIPaB, & JKyPHAIICTA BUPOOJISIOTH
CBOI BJIACHI TPUHITUATIN MTOZI0 BUCBiTIeHHS B 3MI cripaB, gKi po3TsiiaioThes B
CYZIi, CTOCOBHO OIIpIIoAHeHH npissuil (a6o ¢hoTto) ocibd, aki 6epyTh yuacTh
Y CyIOBOMY TIpOIieci (CTOPOHHU, TOTEPIILJI, CBIJIKY, TIPOKYPOP, CJITYUN CYI/I,
Cyl/id, SIKUU pO3IJIA/NAE CIIPaBy, TOINO), & TaKOK CTOCOBHO BMCBITJIEHHS
Cy/IOBUX PillleHb y CIpaBax, dKi € TPeIMETOM ITi/[BUIIEHOTO iHTepecy
cycmigberBa. 3rigzao 3 1. 40 Bucnosky Ne 3 (2002) KPEC pexomenmye
HAI[lOHAJIbHUM CY/IOBUM OpraHaM Y>KUTH BiIIIOBIZIHUX 3aXO0/iB.

40. KPEC pekoMeH 1y € CTBOPUTH e(PeKTUBHUI MEXaHI3M, SIKUM MOsKe Oy TH
He3aJIeKHUIT OpraH, /i BUPILIeHHs IPoOJIeM, OB I3aHUX 13 BUCBITJIEHHIM
y 3MI cyznoBux crpas abo i3 TPyAHOLIAMU PEIIOPTEPCHKOI POOOTH JKypHAa-
gicris. IlopiGHmii MexaHisM BUPOOMB OM 3arajibHi pPeKOMEHAAIl /st
HomepeKeHHsT TpobJieM, sIKi Bike BUHUKAJIN PaHilie,

41. Takosx cJtij; 3a0X0uyBaTH CTBOPEHHST TTPUIMaJieHb Ta iHhOopMaIliiHux
cnyxk6 y cymax He JIMile, SIK 3a3HAYAJIOCS BUIIE, IS 3yCTpiui BiABiAyBauiB
CY/IiB Ta IOTIOMOTH KOPHUCTYBadaM CYZIOBUX TTOCIYT, a i1 i goromoru 3SMI y
HOrIOIEHHT IXHBOTO PO3YMIHHS POOOTH CHCTEMU IIPABOCY IS,

42. TTi cy:x6u, 3a JiSABHICTIO SIKMX [MOBUHHI HALJSAATHA YL, MOTIH O
BUKOHYBATH TaKi 3aBAaHHSI:

e ony06JiKoByBaTH KOPOTKi BUKJIaM Cy0BUX piterb y 3MI;
*  nHazasatu 3MI dakTnyny iHopmailito po Cy/0Bi pillleHHST;

*  migTpumyBaTH 3B’s30K 3i 3MI cTOCOBHO ciyxaHb y cripaBax, sKi
BUKJIMKAIOTD TiIBUIIIEHUH iHTEpec TPOMa/ICbKOCTI;

*  HajzaBaTH PO3’siCHeHHs1 ab0 yTOYHEHHs 10 clipaBax 4u (hakTax
cripaBd, gki BUCBIT/IOIOThCsT B 3MI (auB. takoxk myHkrt 34 (iii) Burie).
CyzoBi npuiiMainbi abo peunuku® mMoxyTth npusepraru ysary 3MI zo
BIZNOBIAHUX IIMTaHb Ta IOPUAMYHKUX IPOOJIEM, SIKi PO3IJIsSAaNUCd B HEeBHIl
CIpaBi, OPraHi30BYBaTH BiJIBIIAHHS CIyXaHb Ta 3/AIMCHIOBATU BiIMOBIIHI
[PaKTUYHI OpraHisaliiiii 3aX0/1u1, 30KpeMa 3 METOI0 3aXUCTY 0Cib, 1o 6epyTh
YYacTh y CIIpaBi K CTOPOHH, TPUCSIKHI a60 CBiKH.

43. Yeg indopmartid, 1o HagaeTbes cygamu 3MI, moBuHHA TiepeaBaTiCs
B IPO30PHIT Ta HEUCKPUMIHAIIIHUI c110CiO.

8 Jlus. BUCHOBKHM 11’siTOTO 3acianHs romis €BPONEIiCbKUX BEPXOBHUX CYAiB, M. JI1001s1Ha,
6-8 sxoBTHa 1999 poky, 1. 4, e TakoX 4iTKO BU3HA4Ya€TLCS, [0 IPEACTaBHUK CYAY 3
poGotu 3i 3MI He TOBMHEH MPEACTABIATH BJIACHY IIO3UIIIIO 3 OYAb-sIKOI0 yXBaJEHOIO
Cy/10BOTO pitientst abo 110 CHpaBi, sIKa 1€ PO3IJISAAETHCSL.
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44. TIutaHHS MOXKJIUBOCTI JIOTYCKY TeJIeBi3iHUX KaMep JI0 CY/I0BOI 3aJIH,
OKpPIM TXHBOT TMIPUCYTHOCTI SIK BUMOTH CYOBOTO TTPOIIECY, OYII0 TPEIMETOM
mupokoi auckycii Ha [lpyriit koHdepeHilii eBponeiichkux cyaaiB (IuB.
nyHKT 3 BUIle), a Takox Ha 3acifanni KPEC. [lesaxi unenn KPEC Bucnosuamn
cepiios3Hi 3acTepesKeHHs M0/0 i€l HOBOI (hopMU IIyOIIUHOrO BUCBITJICHHS
poboTu cyiB.

45. TTy6uriuHmit XapaKkTep CYI0BUX CIyXaHb € OAHIE0 3 PyHIaMEHTATBHUX
MIpOIeCyaTbHUX TapaHTIH y [IeMOKPATUYHUX CYCHIJbCTBAX. Xouya MiXK-
Hapo/jHe IIpaBO Ta HallioHajbHe 3aKOHOAABCTBO J03BOJIAIOTL BUHATKU
3 NPUHIUIY MyOJiYHOCTI CYZIOYMHCTBA, BasKJIUBO, 1100 MOAIOHI BUHSATKU
00MEKYBaJIUCSI JIMIIIE TUMH, 10 J03BoJIeH] myHKTOM 1 cTarTi 6 KoHBeHIil.

46. TIpunnun myGaivHOCTI CyI0BOTO Mpoliecy nepeadavae, mo rpomMa-
nsaHaM Ta 3MI noBHMHEH HagaBaTHC A03BiN OyTH NMPUCYTHIMU B CYAOBHX
3aJ1ax, Jie MPOXO/ATh CIyXaHHs, ajie HOBITHE aylioBi3yasbHe OOJIa[HAHHS
HAJIA€ TIO/SIM, 10 MEPEAAIOTHCS, TAKOTO HIMPOKOTO PO3TOJIoCcy, M0 caMe
MOHATTST BIIKPUTHUX CJIyXaHb IOBHICTIO 3MiHIOE cBO€ 3HavyeHHs. lle mozke
MATH TMEBHI TIePeBaru B IJIAHI MiBUIIEHHS IPOMAJICHKOI 06I3HAHOCTI 1010
MTPOBE/IEHHST CY/IOBUX IIPOIECIB Ta MOXKe MOKpallyBaTH IMi/K CyZ0BOI
cucrtemn. BopHOYac iCHye Takok PU3WK, MO TIPUCYTHICTH TeJeBi3iHHNX
KaMmep y CyJi MOKe 3allTKOJUTH TPOBAJIKEHHIO Ta BIUIMHYTH HA TIOBEIHKY
ocib, ki 6epyTh yUacTb y CIyXaHHAX (CYII, TPOKYPOPH, aBOKATH, CTOPOHH,
CBI/IKH TOIIO).

47. Koy 3IiICHIOETHCS TENEBI3INHNI 3a1TiC CY/IOBUX CIyXaHb, TOBUHHI
BUKOPHCTOBYBATHUCS CTAI[lOHApHI KaMepu, a TOJIOBYIOUMH Cy//isl MOBUHEH
MaTH MOXKJUBICTb TPUIMATH PillIeHHA 1100 YMOB 3HOMOK Ta IepepuBaHHI
TpaHcaAii B Oyab-axuii gac. I1i Ta inmi HeoOXiaHi 3aX0A1 IOBUHHI 3aXUILATH
mpaBa 0cib, ki 6epyTh yUacTb y CJAyXaHHsIX, Ta 3a6e31meayBarTi, o0 CIyXaHHs
TTPOBOIMJINCS HATIESKHUM YUHOM.

48. Ciizi Takosk 6paTyi 10 yBaru yMKY 0cib — yu4aCHUKIB IIPOLECY, 30KpeMa
B IICBHUX TUIIaX CyI[OBI/IX HpOHECiB, ﬂKi CTOCYIOTBCH MIPpUBATHUX IMMUTAaHb.

49. 3 ormsgmy Ha 0CcOOMUBO CUJIBHUE BIUIUB TeseOaueHHsT W PU3UK
BUHUKHEHHSI TeHJeHIlii 710 He3noposoi mikaBocti KPEC 3aknmukae 3MI
po3pobuTH CBOI BaacHi Kogekcu mpodeciiiiol moBeainku s 3a6e31edeHHs
30a/1aHCOBAHOTO Ta 00’ EKTUBHOTO BUCBITJIEHHS CYJOBUX MIPOIIECIB.

50. MoxxyTh icHyBaTH TIPUYUHU TIEPIIOPSIAHOTO XapaKTepy, SIKi BUITPaB-
JIOBYIOTh TIPOBE/IEHHSI 31IOMOK TIPOIECiB Y KOHKPETHMX CIIpaBax Ta $IKi €
4iTKO BU3HAYEHUMU, HAIIPUKJIA/I, 3HOMKH JIJIsT OCBITHIX 11iJ1eii 00 115 3a1I1ucy
cllyXaHb, SIKI MalOTh OCOOJMBE iCTOPUYHE 3HAYEeHHSI JJIsI MaiibyTHHOIO
Bukopucranus. ¥ takux unaaxkax KPEC nigkpeciioe HeoOXigHICTh 3aXUCTy
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y‘-IaCHI/IKiB CJIyXaHb, 30KpeMa 4epe3 3abe3reyennsa TOrO, H.IO6 3iOMKa He
3aBayKaJjia HaAJIEJKHOMY ITPOBEJICHHIO CIyXaHb.

51. Xoua 3MI BigirpaioTh BupimanbHy poJb y peasisaiii mpasa
TPOMAJICBKOCTI Ha iH(MOpMAaIlio Ta Ai0Th, HA AYMKY €BPOIENCHKOTO Cymy
3 IpaB JIOJAWHU, STK «CTOPOXKOBUI Tiec aemokpariis, 3MI inomi MOXKyTb
BTpy4YaTUCs B MPUBATHE XKUTTS JIOAeld, PyUHYIOUM IXHIO PpeIryTalliio,
MOPYIIYIOYH TIPE3YMIIII0 HEBUHYBATOCTI Ta CTBOPIOIOYM YMOBH, IIIOJI0 IKUX
OKpeMi 0co6U MaloTh IOPUANYHI MiJICTABY BUMATATH 3aXKUCTY CBOIX MpaB y
cyni. Ilonnt Ha ceHcaiiiHi cTaTTi Ta KOMepIliitHa KOHKYpeHItist cepen 3MI
MalOTh 3arpo3y MepebibIieHh Ta MOMIJIOK. Y KPUMIHAIBHUX CITPaBax
obBUHYBaueHi iHomI myOGJiuHO obGpaskanuch abo so0pakysaiucs B 3MI
SIK BUHYBaTi 0coOU Iie [0 TOTO, SIK CYJ BCTAHOBJIIOBAB IXHIO BUHY. Y pasi
MOZIAJIBIIIOTO BUMIPABLYBAJIBHOTO BUPOKY IO/I0 IIHX 0¢i6 moBigomierHst 3MI
MOXKYTb B3K€ 3aB/IaTH HA TOW 4Yac HETONPaBHOI NTKOAM IXHIH pemyTaiii, 1o
HEMOKJIMBO BUTIPABUTH SKOIHUM PIillIEHHSIM CY Y.

52. CyznaM, TaKUM YHHOM, CJIiJT KEPYBATUCS TIPAKTUKOI0 €BPOTIENCHKOr0
CyZy 3 IpaB JHOAMHM, W06 3HATH PpiBHOBAry MiK KOHQJIIKTYIOUMMU
IIHHOCTSIMM  3aXUCTY JIIOZICBKOI TIJIHOCTI, TIPUBATHOCTi, pemyTaiii Ta
[Pe3yMIIIIii HEBUHYBATOCTI, 3 OJIHOTO GOKY, Ta CBOOOAM CI0BA — 3 IPYTOTO.

53. flk 3aznavaerhes y BucHoBKax /[pyroi eBporeiichbkoi KoHpepeHrrii
cyAiiB (AWB. MyHKT 3 BUINE), BiZIMOBiZib Yy paMKaX KPUMiHAJIbHOTO
npaBa Ha MOPYIIEHHS OCOOMCTUX MpaB (TaKUX SIK PeIryTallisi, TiAHICTh
abo TpuBaTHICTH) MOBMHHA OyTH oOMeXeHa [JOCUTh BUHATKOBUMMU
Bumagkamu®. OpHak cyau 3000B’s3aHi 3a0€311€UNTU  BiAIIKO/LYBaHHSI
IIKOJM, 3BaXKAIOUM He JuIlle Ha IIKOJAY, 3aBJaHy IMOTEpIijoMy, a i Ha
Cepiio3HiCTh MOPYIIEHHS LIOAO IIOTEPIIOro Ta Maciuitad BigHOBiZHUX
ny6aikamiii y 3MI.

54. Cyau TakosK TOBMHHI MaTH 1mpaBo (y BUHSITKOBUX BHUIIAJIKAX, SIKi €
YiTKO BU3HAUYEHWMH, 1[00 YHUKHYTH OyAb-sIKUX 3BUHYBau€Hb Yy IEH3Ypi)
BYKUBATU TEPMiHOBUX 3aXO/IiB /1T HETAHHOTO MPUTTMHEHHS HallCepHO3HIIX
HOpPYIIeHb OCOOUCTUX TPaB JIOAWHNA (30KpeMa peryTailii, rigaocti abo
HPUBATHOCTI) 4Yepe3 BUJIydYeHHs myOJikaiiii abo 3a00pOHY TPaHCIIAII
IIporpam.

55. Y Bunajgkax, Koau Ha cyamio abo cya 3AiHCHIOEThCA TUCK a6o
Hanagky 3 6oky 3MI (abo 3 6OKY BiIOMUX MOJITUYHUX YU TPOMAACHKUX
nisiuiB yepe3 3MI) 3 npuunH, MOB’g3aHUX 3 Bi/IIIPABJIEHHIM TTPABOCY/IIS,
KPEC BBakae, 1mo 3 Oy Ha 06OB'SI30K CYAIIBCHKOI CTPMMAaHOCTI,

9 Nue. . 28 [Lnany aiii, npuitastoro Minictepchkoio KOHMDEPEHIIIEIO 3 IUTaHb MO THKHI
mono 3MI (m. Kuis, 10—11 6epesnst 2005 poky), ze 6yJI10 HiATBEPAKEHO HEOOXIAHICTD
BUBUUTHU CUTYAIIO B JiepsKaBaxX-4JeHaxX CTOCOBHO 3aKOHO/IABCTBA 11PO Jiudamalliio.

345



LokymeHTn KOHCYIbTatTnBHOI paam eBpONeriCbKux cyaaiB

BiZIMOBIIHUI Cy//II TIOBUHEH YTPUMYBATHCS BiJl pearyBaHHS y CXOXHUUI
croci6. Tlam’sitatoun, M0 CyAd MOXKYTh BUIIPABUTH TOMHUJIKOBY iH(MOP-
Mmartito, momupeny B npeci, KPEC BBaxkae, mo 6ysno 6u GaxkaHum, ikOu
HAI[iOHAJIbHI CY0OBI OpPTaHU CHUPAJUCS HA MATPUMKY ocib6 abo opraHy
(Hanpukiaz, Buioi cyzoBoi paau abo aconialiii cyauis), Ski MOXKYTb Ta
rOTOBI HAJlaTU HEBIAKIAAHY U eeKTUBHY BiAMOBiZb HA TAaKU THCK abo
HAIAIKU, KOJH 1€ JOPeUHo.

D. JOCTYIHICTD, IIPOCTOTA TA 3PO3YMIJIICTb MOBH,
AKA BUKOPUCTOBYETBCA CYAAMU ITPU PO3IVIAAI CITPABU
TA ®OPMYJIIOBAHHI PINIEHD

56. MoBa, $KOIO KOPHUCTYIOTBCS CYAM TIPU  PO3MJIsAi  ClpaB  Ta
(opmysoBanHi CysloBUX pillieHb, € He JIUIIe MOTYKHUM 1HCTPYMEHTOM,
KU MOJKe 3aCTOCOBYBATHCS JIJisl BUKOHAHHST MPOCBITHUIIBKOI poJii (/IUB.
NyHKT 6 BUIIE), a if 6e31mocepeiHiM 3aCTOCYBAHHAM <IIPaBa Ha MPAKTHI» JJIs
KOHKPETHUX CTOPIH CYZ0BOI clIpaBu. TakKMM YMHOM, IOCTYIIHICTb, IIPOCTOTA
Ta SICHICTH MOBU CYJIOYMHCTBA € Gaskanumu'©,

57. KPEC 3asnauae, mo B [AesSKNX EBPOIENCHKUX KpaiHaxX Cy/i
BBaKAIOTh, 1O Jy’Ke CTUCJI PIllleHHS CYIy MOCHIIOI0TH HOTO aBTOPHTET;
y JEAKUX IHIIMX KpaiHaX Cy//l BiA4yBaOTh, 10 iXHIM 060B’sI3KOM € — a6o
BOHU HaCIIpaB/i 3000B’s13aHi 32 3aKOHOM UM B CHJIY ICHYIOUOI TIPAKTUKH —
HAJIaBaTH JIETAThHI MUCHMOBI PO3’ICHEHHS BCiX aCIeKTiB CBOIX PilllCHb.

58. He maioun Ha MeTi TOTIUOICHO PO3IJISATH Ile MUTaHHA, Ha sAKe
3HAUHO BIUIMBAIOTH OCOOJIMBOCTI mpasa Tiei um iHmoi kpainu, KPEC
BBAJKAE, 1[0 ITPOCTA Ta SICHA MOBA CYJIOYMHCTBA € KOPHCHOIO, OCKiJTbKI BOHA
MOCUJTIOE IOCTYTHICTH Ta mepedadyBaHiCcTh TPUHITHITY BEPXOBEHCTBA TIPaBa
IUTT TPOMaJIsTH Ges3mocepeiibo abo 3a OMOMOTOI0 €KCIIEPTAa-IOPUCTa, SIK
nepenbavac MpakTHKa EBPOMEHCHKOTO CYAY 3 TIPAB JIIOIMHL.

59. KPEC BBaskae, 1110 MOBa CYJOYMHCTBA IIOBMHHA OYTH JIAKOHIYHOIO
Ta IPOCTOI0, I[OBMHHA YHHKATH, KpiM BUIAAKIB, KOJM Ile HeoOXiaHo,
dopmymoBaib JarnHol abo IHIIMMU MOBaMM, SIKi BasKKO 3PO3yMiTH
mupokomy sarany'!., KOpuamdsi HOHATTS Ta HOPMU MOKYTh OYTH BUYEPIIHO
HOSICHEeH] IUTYBaHHSM 3aKOHOAABCTBA a00 CyJOBUX IIPELEeIeHTIB.

60. ScHicTh Ta CTUCHICTD, OAHAK, HE MOBUHHI OYTH abCOJIOTHOI METOIO,
OCKIJIBKH CYISIM Y PIlIEHHSIX TaKOK HEOOXiIHO 30epiraT TOYHICTH Ta
noBHoTy aprymenTamnii. Ha aymky KPEC, szakoHomaBcTBO abo cymoBa
MPaKTUKA TOI0 OOTPYHTYBAHHS CYIOBUX PillleHb TOBUHHI TTependavyaT, mob

10 JTus. Bucnosku II’'atoro saciganus rosis €BPOIEIICbKUX BEPXOBHUX CYiB, M. JIi00JistHa,
6—8 :xoBTH 1999 poky, . 1.

1 [Tus. BUCHOBKM 3ycTpidi roJiis acorianiii cyais Ha Temy «IIpaBocyis Ta CyciibeTBO,
M. Binbuioc, 13—14 rpyzansa 1999 poky, 1. 1.
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3aBXK/IM icHyBasa meBHa (hopMa apryMeHTaIlii Ta 1mob CyAasiM 3aInImazacs
JocTaTHs ¢BO0OIAa BJACHOTO PO3CY/LYy MPH BUOOPI TOTO, UM CJIiJ IpUAMATH
yCHe PpillleHHsT, KOoJn 1ie 103BosieHo (i sike Moske OYTH BiJITBOPEHO B
MUCHMOBOMY BUIJISII Ha ITiICTaBi ay/[io3aIicy B pasi BUMOTY 4u OTPeOn ), uu
KOPOTKE MUChbMOBE apTYMEHTOBaHE PillicHHs (HAPUKJIaI, Y HOpMi pilieHHS
B CTHII <attendus, Ik IPUIHATO B IeAKUX KpaiHax ), Y PO3IIMPEHE TUCHMOBE
aApTyMEHTOBaHEe PIllleHHd B TUX BUIA/KAX, KOJIM HEMOXKJIUBE MOCUJIAHHS
Ha icHyo4i npenegeHTH ab0 KOJU I[OI0 BHUMaraioTh (GakTUUHi 0OCTaBUHM
cupasu. Crporiena (opma apryMeHTYBaHHS MOXKE 3aCTOCOBYBATHCS [0
CY/JIOBUX yXBaJ, PO3IOPS/KEHD Ta 1HIIKX PillleHb, SIKi MAIOTDb [IPollecyajibHe
3HAUEHHS Ta HE CTOCYIOTbCS MaTepiaJbHOTO IIpaBa CTOPIH.

61. BaxxmBUM acIieKTOM JIOCTYITHOCTI TIPaBa, sIKe BTLIIOETHCS B CyIOBUX
pillIeHHSIX, € JOCTYIHICTh CYZOBHUX pillleHb JUIsi TpoMajichbkocTi'?.  [list
nocsirnenns 1iei metn KPEC pexomenmye, o6 yci pirments mpuHaiMHi
Bepxosroro Cy/y Ta BasKJIUBI pillleHHs iHITUX CYAIB OyJid JOCTYITHUMU Ha
iHTepHeT-caiiTax 6E30IIATHO, @ TAKOK PO3ITOBCIO/KYBAJIICS B IPYKOBAHOMY
BUTJISAI 3 OMJIATOIO JiUille BapTOCTi ApyKy. lIpm momwupeHHi CymoBUX
piterb HeoOXiZHO BKMBATU HAJIEKHUX 3aXOMAIB IS 3aXMCTY [PUBATHOCTI
3aiHTepecoBaHKX 0Ci0, 0COOMUBO CTOPIH Ta CBIAKIB.

12 JTus. BucHOBKH [1'aTOTO 3aCiaHH4 TOTIB €BPONEIiCbKUX BEPXOBHUX CYAiB, M. JI1001s1Ha,
68 »xoBTHga 1999 poky, 1. 1.
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CTHUCJINI BUKJAJL PEKOMEH/IAIIII1 TA BUCHOBKIB

A. 3B’SI3KM Cy/IiB i3 rPOMAJICBKICTIO Ta POJIb CY/IiB Y IEMOKPATHYHOMY
CYCIUIBCTBI

A.1. BaxiuBuM 000B’SIBKOM Jiep:KaBy € HaJaHHsS KOXKHIii 0co0i, me B
Ko abo y BUIOMY HABYQJBHOMY 3aKJaji, CYCIiJIbCTBO3HABUMX 3HAHb,
y SIKUX 3Ha4yHa yBara IMpU/IIsETbcsl cuctemi mpabocyaiast (auB. myHKT 11
BUIIE).

A.2. BignosigHi MKiJbHI Ta YHIBEPCUTETCHKI OCBITHI MPOTPaMy MOBUHHI
BKJIIOYATH BUBYEHHS CYZOBOI CHCTEMU, Bi/BiIaHHS CY/iB Ta aKTUBHE
O3HalloMJieHHd 3 cymoBuMu rporenypamu. Cyam Ta acoriiarii cyaiiB y
it cepi MOXKYTH CHIBIPAIIOBATU 3i NIKOJAMU, BUIIUMHM HABYAIBHUMU
3aKJaflaM¥ Ta iHIIUME OCBITHIMI yCTAaHOBAMU JIJIST TOTO, 100 MOCBI CY/IIiB
6yB BimoOpaskeHWil y HaBYATbHUX IMPOrpaMax Ta I 4ac TPOMAICHKUX
06roBopeHb (IuB. MyHKT 12 Buie).

A.3. Cyzam ciig Opaté y4acTh y 3arajJbHUX PaMKOBMX IIpOrpaMax, SKi
OPraHi30BYIOTHCS iHIIMMHU JIepKaBHUMHU YCTAaHOBAMH, Ta Bi/lirpaBaTh aKTHBHY
poutb y HaganHi indopmariii rpomaacbkocti (auB. myHktu 14 Ta 15 Butie).

A.4. OTike, peKOMEHIYIOThCA Taki 3axou (AuB. myHKTH 16—19 Bre):

° CTBOpPEHHSI B cyJaX BiaaiaiB, 000B'SI3KOM sgKuX Oyze Hpuiiom
Bi/IBijlyBauiB Ta iH(hOPMYBaHHS IPOMaJICbKOCTI;

* TIONIMPEHHS PYKOBAHUX MaTepiasiB, BIIKPUTTSI iHTepHeT-callTiB, 3a
POOOTY SIKMX Bi/TIOBIIAOTH CY/IH;

e opraHisaliss cymaMy PO3KJIaJy OCBITHIX 3axoiiB ab0 TOCTIHHMUX
3ycTpivuell, BIIKPUTUX JJId TPOMASH, TPOMAJChKUX OpraHisailiii,
MOJIITUKIB, CTYZIEHTIB TOIIIO;

* «iHdopmariiiHi mporpaMus» Ta MTPOrpamMu, CIPSIMOBAHI HA JOCTYI /10
[IPaBOCY LIS,

A.5. Cyauam mae OyTH HazlaHa MOJKJIUBICTH OTPUMATH BiAMOBIAHY ITiji-
TOTOBKY IIOJI0 B3aEMOjIil 3 rpomajicbkicTio. Cyan TakoK TOBUHHI MaTu
MOKJIMBICTD 3aJyyaTy B IITAT MPAI[iBHUKIB, SIKi BiAOBIIATUMYTh caMe 3a
3B’SI3KM 3 OCBITHIMH ycTaHoBamu (uB. myHKT 20 BuIIe).

A.6. Ponb KoOp/iMHYBaHHS PiI3HOMAHITHUX IHITIATUB HA MICIISIX, @ TAKOX
CHPUSAHHA 3arajibHOHAIIIOHATIBHUM «iH(OpMAIiiHUM IIporpaMaMs» OBUHHA
OyTu HaJaHa He3aJEeXKHOMY OpraHy, IO 3TayeThcsl B MyHKTax 37 Ta 45
Bucnosky KPEC Ne 1 (2001) (mwB. myskT 21 BUTIE).

A.7. AnexBarHe (iHaHCYBaHHS, ajie He 32 PaXyHOK TIOTOYHOTO OIOIKETY
cyziB, Mae Oyt 3abe3medeHo sIK JUIS 3AIHCHEHHS CyAaMu JsIBHOCTI
CTOCOBHO PO3’SICHEHHS IUTaHb 3aCTOCYBAHHS TPUHIUIIB i MeXaHi3MiB
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MPaBOCY//ISI B CYCIIJIBCTBI, Tak i JJIsT BUTPAT, TIOB’I3aHUX 3 «iH(MOPMAaIIiii-
HUMU TIpOTpaMaMiu» (IUB. yHKT 22 BUIILE).

A.8. Ilpokypopu MOBUHHI HajaBaTW TPOMAJCHKOCTI iHGopMaIliio 3
MMATaHb, SKi CTOCYIOTHCS IXHBOI yUacTi B CyZIOBOMY TpoTtieci (IUB. MyHKT 23
BHUIIIE).

B. Baaemozis cyaiB 3 yyaCHUKaMHU Cy/I0BOTO NPOIeCy

B.1. KPEC BBaxae, 1o /711 Kpamoro po3yMiHHS POJIi CyZI0BOI CUCTEMHA
HOTPIOHO JOKJIACTH TIEBHMX 3YCHJIb Ta SIKOMOra HaJiliHilie 3abe3rnednTH,
00 ysIBJIEHHS, SIKE Ma€ CYCIIJIbCTBO IPO CUCTEMY IIPaBOCYIIs, OYJIO
TOYHWMM Ta BifloOpaskaio HaMaraHHs, siki IOKJIAJal0Th CY//Il Ta MPAIliBHUKY
CyMiB 3ams 3100y TTS TOBATH ¥ MOBIPU 10 3/IATHOCTI CY/iB BUKOHYBATH
cBoi ¢ynkiii. I1i /il MOBUHHI 9iTKO MPOIEMOHCTPYBATH MeKi TTOBHOBAKEHD
CUCTEMU TIPABOCY//A (IUB. TyHKTH 24—27 BUIIe).

B.2. KPEC miarpumye Bci 3aX0/H, SIKi TIOCUJIOIOTh Y CYCITIJIBCTBI PO3y-
MiHHS HeyTepesKeHOCTi Cy/UIiB Ta 3a6e3MeuyioTh HAJEeKHE BiIPaBICHHS
npaBocy s (AuB. TyHKTH 28—32 Butile).

B.3. Taxi 3axo/i1 MOKYTb BKJIOYATH (JIUB. MyHKTH 28—32 BUIIE):

* HaBYaJbHI IPOrpaMu 3 IMTaHb HEJUCKPUMIHAI] Ta 3abe3redeHHs
PIBHOTO CTaBJIEHHS, OPTaHI30BaHi Cy/laMu JIJIsl CY/UIIB Ta MPaIliBHUKIB
cyaiB (MOJATKOBO [0 IIOAIOHMX IPOrpaM, IO OPraHi30BYIOTHCS
fopucTaMu abo sl IOPHCTIB);

e opratisallist CyJJOBUX IPUMIIIEeHb Ta pOOOTH CYy TAKUM YUHOM, 11100
YHUKHYTH OY/Ib-sIKOTO TTPOSIBY HEPIBHOCTI CTOPIH;

* TpOUEAYPH, TOKJIUKAHI YHEMOKJIMBUTH HEHaBMHUCHY o6pasy Ta
HAJIaBaTH JIOTOMOTY 0CcO0aM, SIKi 6ePYTh YIaCTh ¥ CYZOBOMY MTPOIIECi.

C. Bignocunu cyais i3 3acodamu Macoroi ingopmarrii

C.1. KPEC BBaxkae, Mo € JOIIIBHUM MOJINNIYyBATH BiHOCUHU MiXK
cynamu ta 3MI (uB. myHKT 34 BUIIIE):

* IS KPAIIOro PO3YMiHHS HUMU CBOIX BIITIOBiIHNX 3aB/laHb;

e st iHGOPMYBaHHS IPOMaZICHKOCTI PO XapakTep, 00csr, 00OMeKeHHSI
Ta CKJIaHOCTI B poOOTi CyI1iB;

* I BUTIPABJICHHS MOKJINBUX (DAaKTUIHUX IIOMUJIOK Y TIOBiJOMJICHHSIX
PO OKPEMI CyJIOBi CITPaBU.

C.2. Cyzni noBuHHi 31iiCHIOBATH HATJIAA 32 pOOOTOIO PEYHUKIB CYAiB 200
MpaIliBHUKIB, BiAMOBifaabHuX 3a 38’513k 31 3MI (auB. myukr 35 Buie).

C.3. KPEC BBaxae, 1110 Jep:KaBU MOBUHHI 320X0UyBaTH 00OMIH JyMKaMH,
0co6sBO Yy (HOPMi «KPYIJIMX CTOJIB», MO0 TPABUJ Ta MPAKTUKU 000X
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npodeciii ta mo Paga €sponu morsa 6 BcraHoBIOBaTH a00 CIHPUSTA TAKUM
KOHTAKTaM Ha 3aralbHOEBPOTEHCHKOMY PIiBHI IS MTOCATHEHHS OimbImol
MOCJIZIOBHOCTI Yy BIZIMOBITHUX MiX0/aX, $Ki icHyloThb B €Bpormi (1uB.
nyakTH 36 Ta 37 Bulle).

C.4. Cain 3aoxouyBaTu (hakyJIbTETH XYPHAJIICTUKU OPraHi3oByBaTu
HABYAJbHI KYPCH OO0 AisIBHOCTI CYZI0BUX YCTAHOB Ta CYZOBUX MPOIELYD
(muB. myHKT 38 BUIIIE).

C.5. KPEC BBaskag, 110 06uasi mpodecii (cyzti Ta sKypHaIicTH ) MOBUHHI
PO3pPOOUTH KOJAEKC MOBEJIHKU MIOAO BIIHOCHH MIiK IIPEJCTABHUKAMU IIMX
NBOX TIpodeciii Ta mox0 BUCBITIeHHS cyoBuX cipaB y 3MI (nuB. myHkr 39
BHUIILE).

C.6. KPEC pexomenmye cTBOpUTH eDEKTUBHUN MEXaHi3M, SKUI MOXKe
OyTH He3aJeKHUM OPraHOM JijIss  BUPINIEHHS MpobJeM, II0B’sSI3aHUX
3 BUCBiTIIeHHAM y 3MI cymoBux cripaB a6o 3i CKIaIHOCTAME iH(GOPMAIiitHOT
pobortu skypramictTiB. Ileil HesajmeskHWI opraH BUPOOWB Ou 3arajibHi
peKoMeH/alii /st 3amobiraHHs MOBTOPHOMY BUHHWKHEHHIO TIPOOJIEM,
3 AKUMU CTUKATMCA paHinie (auB. TyHKT 40 Butie).

C.7. Takos cJIiji 30X04yBaTH CTBOPEHH Y cyaax iHGopMaliiiHuX cryK0
Ta pUiiMasieHb, IKi QYHKIIOHYBaIn OU ITijl HATJISIAOM CYIIB, ISl JOTTOMOTY
3MI B mokpaileHHi IXHBOTO PO3YMiHHS POOOTH CHCTEMU MPAaBOCYIAsA (IHB.
MyHKTH 41 Ta 42 BuUIIE) TITISIXOM:

* HaganHsa 3MI KOPOTKOTrO BUKJIA/LY Cy/IOBUX PillleHb;
* mnasanasga 3MI daxrrunoi ingopmartii mpo cy10Bi pilleHHST;

e miaTpumanHs 3B’a3kiB 31 3MI momo cayxamb y cmpaBax, sKi
BUKJIMKAIOTh OCOOJUBUIL CYCIIIBHUN iHTEPEC;

* HagaHHa pos’sacHeHb abo yTOYHeHb 3a (paKTaMH CIIPaB, SIKi BUCBIT-
JoioTbes B 3MIL

C.8. KPEC BBakae, mo Bcst indopmariis, ska Hagaetbeds 3MI cymamu,
MOBHHHA HAJaBaTHCS B TPO30OPHII Ta HEAMCKPUMIHAMINHMIT crocih (AuB.
MYHKT 43 BUIIe).

C.9. KPEC BBaxae, 1110 K01 BiiOyBaEThCS TeJNEBI3IMHUI 3aI11C CYL0BUX
cJlyXaHb, MaIOTb BUKOPUCTOBYBATUCA CTaI[iOHAPHI KamMepH, a TOJOBYIOUUNI
Cy//Is TIOBUHEH MaTH MOXKJIMBICTH IPUIMATH PillleHHS OO0 YMOB 31IOMOK
Ta IepepUBaHHs TPAHCIsil y Oyab-skuil MoMmeHT. L[i Ta Oymb-aKi iHImi
HeoOXizHI 3ax0oAu MMOBMHHI 3axuIaTH IpaBa ocib, gki 6epyTh y4acTb y
CIIyXaHHSX, Ta 3abe3leuyBaTi MPOBEACHHS CYIOBOIO PO3IJISAY HAJIEKHIM
yuHOM. KpiM TOTO, CJTi/I TaKOK BPaxOBYBAaTH TTO3UINI0 YYACHUKIB TIPOIIECY,
30KpeMa B MEBHUX TUTIAX CY/IOBUX CIIPAB, AKi CTOCYIOThCS TPUBATHUX MTUTAHD
(uB. yHKTH 44—48 BUIIE).
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C.10. KPEC zaknmkae 3MI pospobutn BiacHi Kopekcu MpodeciiiHol
TOBETIHKH 1715 3a0e3TeueH s 36aTaHCcOBAHOTO Ta 00’ EKTUBHOTO BUCBITIEHHST
CYJIOBUX MPOIIECiB (IWB. TIyHKT 49 BUIIE).

C.11. KPEC BBaxkae, 1110 MOXKYTbh TaKOK ICHYBAaTH MPUYUHU TEPIIO-
PSIIHOTO XapakKTepy, sKi BUIIPABAOBYIOTh MPOBEIEHHST 3iIOMOK ITIPOTIECiB
st 06MEeKEHOTO BUKOPUCTAHHS, BHU3HAYCHOTO CYyA0M (HAIPUKIIA,
IS OCBITHIX TMisett ab6o mist 36epeskeH s Ha TUIBI CAyXaHb, SKi MAloTh
MEeBHE 1CTOPUYHE 3HAYEHHS JUIT MalOYTHBOTO). Y TaKUX BUIAIKAX CJIi]]
3aXMCTUTH OCi6 — YyYaCHMKIB CJlyXaHb Ta, 30KpeMa, 3abe3iedntu, 100
METOU 3HOMKHU He 3aBaKajiy HAJEKHOMY IPOBENEHHIO CIyXaHb (IuB.
nyHKT 50 BHUIIE).

C.12. KP€EC BBakae, 110 KpuMiHajbHe MPOBA/XKEHH y CIIpaBax 1100
HOPYIIEHHsI 0COOMCTUX MPaB MOBUHHO OYTH OOMEKEHUM BUHATKOBUMU
Bumnaakamu. IIpore cyan Bee 5 30008’ s13aHi 3a0€3MEUNTH BiANIKOLyBAHHS
ITKO/IA, 3BasKal0UM He JIWIlle Ha IIKOMY, 3aBJaHy HOTepIijoMy, a U Ha
Cepilo3HICTh TMOPYILIEHb MO0 IOTEPIIIoro Ta MaciiTtad BiAIOBIAHUX
ny6aikaniit y 3MI. Cyam Takosk MOBMHHI MaTu 1paBo (y BUHSATKOBUX
BUIIAJIKAX) BXKMBATH HEBIJKJIQJHUX 3aXO/iB /IJId HETAHOIO IPUIMHEHHS
HalicepiHo3HIINUX MOPYIIeHb OCOOUCTHUX TIPAB MIJISXOM BUIYYEHHS I1y0Ii-
Kariit a6o 3a60poHM TpaHCIALIT mporpaM (AUB. MyHKTH 51—54 BuIe).

C.13. ¥V Bumnazkax, KoJau Ha Cymuio ab0 Cyi 37AiHCHIOETCS TUCK abo
Haraaky 3 6oky 3MI 3 puunH, MOB’I3aHKX 3 BiAIPaBICHHIM IIPABOCY IS,
KPEC BBaxkae, 1110 3 OIJIsLy Ha 000B’I30K CYANIBCHKOI CTPUMAHOCTI Bizmo-
BiZIHUII Cyzisl IOBUHEH YTPUMYBATUCS Bijl pearyBaHHs y MOMIOHMIA CcIIocio.
[Tam’siTatoun, 1O cyaW MOXKYTh BHUIPABUTH TIOMUJIKOBY iH(MOpMAILiio,
nomupeny B npeci, KPEC BBaskag, 1110 0ysio 61 6askanum, skOu HallioHaIbHI
CY/IOBi OpraHu ClMpaincs Ha HiaTpuMKy ocib abo oprany (Hanpukiaz, Burioi
CyZ0BOi paju abo acouiarii cyiB), SKi MOKYTb Ta TOTOBI HEBIIAKJIAIHO i
eEeKTUBHO BiZpearyBaTu Ha THCK ab0 HamagKu, KOJIM Iie AOPeYHo (IuB.
MYHKT 55 BUIIIE).

D. JloctynHictb, mMPOCTOTa Ta 3PO3YMINiCTh MOBH, SIKA BUKOPHCTO-
BYETHCS CYJISIMM TIPH POSIJISIII cripaB Ta (hOPMYJTIOBaHHI CYy/IOBUX PillleHb

D.1. KPEC BBaxae, MO AOCTYIHICTD, TIPOCTOTA T 3PO3YMIJICTh MOBH
CYZIOYMHCTBA € OaskaHUMU (JIMB. MyHKTH 56—58 BHIIE).

D.2. KPEC BBaxkae, 110 MOBa CyAO0YMHCTBA Ma€ OyTH JIAKOHIYHOIO Ta
MPOCTOIO, TMOBUHHA YHWKATH HEBUIIPABAAHUX (HOPMYIIOBAHb JIATUHOIO
abo IHITIMI MOBaMH, SIKi BaXKKO 3PO3yMITH TTHpoKoMy 3aramy. IO0pumnami
HOHATTS Ta HOPMHM MOXKYTb OYTH BHYEPIHO IIOSCHEHI IUTyBaHHIM
3aKOHO/aBCTBA 00 CYOBUX IIPEleJIeHTIB (AMUB. IyHKT 59 Bulie).
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D.3. Ha nymxy KPEC, aprymenTaiiist cyZoBux piiieHb OBUHHA 3aBK/1
OyTH TOYHOIO Ta TIOBHOI, XOua B MPOIECYaJbHUX MUTAHHSAX MOXe OyTh
JIOPEYHKM CIIPOlieHe 00IPYHTYBaHHS CyJOBUX YXBaJl, & CYIL MOXKYTb, KOJIU
1e JJO3BOJISIEThC, HAlaBaTH IIOACHEHHs YCHO (SIKi MOKYTb OyTH 3alliCaHi 3
ayziosanucy B pasi morpebu), a He B IUChbMOBIii popmi (auB. myHKT 60 BuIie).

D.4. KPEC pekomenye, 100 yci pitennsi, npuHaiiMui Bepxosaoro Cymy
Ta BaXKJIMBI PilleHHs IHIIUX Cy/iB, Oyiu OM JOCTYIIHUMU Ha iHTepHeT-caiiTax
6e30TIaTHO, a TAKOXK HaAaBaiUCs O y APYKOBAHOMY BHUIJISAI 3 OIJIATOIO
jguime BaptocTi Apyky. [Ipore cimim BKuBaTH BIAMOBIAHUX 3aXOMiB TIpU
PO3IOBCIO/KEHHI Cy/TOBUX PillleHb /IS 3aXUCTY TPUBATHOCTI 3aiHTEPECOBAHUX
0cib, 0co6IMBO CTOPIH Ta CBIAKIB 110 cipasi (AuB. HyHKT 61 BuIIE).
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A.INTRODUCTION

a. General context

1. In order to implement the Action Plan adopted at the 3rd Summit of the
Heads of state and Government of the Council of Europe!, inviting European
states to ensure an efficient protection of human rights while intensifying
the fight against terrorism, the Committee of Ministers entrusted the
Consultative Council of European Judges (CCJE) with the task to adopt in
2006 an Opinion on the role of the Judge and the balance between protection

of the public and human rights, in the context of the fight against terrorism?.

2. The Council of Europe has made specific efforts in the fight against
terrorism, in order to strike a proper balance between the safeguard of
individual rights and freedoms and public security. The Council of Europe’s
actions are based on three objectives:

 strengthening legal action against terrorism;

« safeguarding fundamental democratic values;

* addressing the causes of terrorism.

3. This specific action has resulted in a number of legal instruments of the
Council of Europe, which are inter alia the following:

* European Convention on the Suppression of Terrorism [ETS No. 90]
and Amending Protocol [ETS No. 190];

* European Convention on Extradition [ETS No. 24| and first and
second Additional Protocols [ETS No. 86 and ETS No. 98];

e European Convention on Mutual Assistance in Criminal Matters
[ETS No. 30] and first and second Additional Protocols [ETS No. 99
and ETS No. 182];

* European Convention on the Transfer of Proceedings in Criminal
Matters [ETS No. 73];

e European Convention on the Compensation of Victims of Violent
Crimes [ETS No. 116];

« Convention on Laundering, Search, Seizure and Confiscation of the
Proceeds from Crime [ETS No. 141];

» Convention on Cybercrime [ETS No. 185] and Additional Protocol
concerning the criminalisation of acts of a racist and xenophobic
nature committed through computer systems [ETS No. 189];

! Warsaw, 16—17 May 2005.
2956 meeting of Ministers’ Deputies (15 February 2006).
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* Council of Europe Convention on the Prevention of Terrorism [CETS
No. 196];

* Council of Europe Convention on laundering, search, seizure and
confiscation of the proceeds from crime and on the financing of
terrorism [CETS No. 198].

4. In the context of this Opinion, the CCJE also refers to other relevant
international instruments by the European Union (see in particular the EU
Action Plan on combating terrorism)? and by the United Nations, and inter alia:

» Convention on the Prevention and Punishment of Crimes against
Internationally Protected Persons, including Diplomatic Agents,
adopted by the General Assembly of the United Nations on
14 December 1973;

 International Convention against the Taking of Hostages, adopted by
the General Assembly of the United Nations on 17 December 1979;

* International Convention for the Suppression of Terrorist Bombings,
adopted by the General Assembly of the United Nations on
15 December 1997;

» International Convention for the Suppression of the Financing of
Terrorism, adopted by the General Assembly of the United Nations on
9 December 1999;

e International Convention for the Suppression of Acts of Nuclear
Terrorism, New York, 13 April 2005;

* Convention on Offences and Certain Other Acts Committed on Board
Aircraft, signed at Tokyo on 14 September 1963;

» Convention for the Suppression of Unlawful Seizure of Aircraft, signed
at the Hague on 16 December 1970;

» Convention for the Suppression of Unlawful Acts against the Safety of
Civil Aviation, signed at Montreal on 23 September 1971;

» Convention on the Physical Protection of Nuclear Material, signed at
Vienna on 3 March 1980;

e Protocol on the Suppression of Unlawful Acts of Violence at
Airports Serving International Civil Aviation, supplementary to the
Convention for the Suppression of Unlawful Acts against the Safety of
Civil Aviation, signed at Montreal on 24 February 1988;

» Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation, done at Rome on 10 March 1988;

3 Council of the European Union, 5771/1,/06.
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* Protocol for the Suppression of Unlawful Acts against the Safety of
Fixed Platforms Located on the Continental Shelf, done at Rome on
10 March 1988;

» Convention on the Marking of Plastic Explosives for the Purpose of
Detection, signed at Montreal on 1 March 1991.

5. As some of their provisions are relevant in this specific context, the
CCJE also wishes to recall the Geneva Conventions of 12 August 1949:

« Convention (I) for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field,;

* Convention (IT) for the Amelioration of the Condition of Wounded,
Sick and Shipwrecked Members of Armed Forces at Sea;

» Convention (III) relative to the Treatment of Prisoners of War;

e Convention (IV) relative to the Protection of Civilian Persons in
Time of War.

6. The CCJE additionally wishes to recall its Opinion No. 6 (2004) on fair
trial within a reasonable time and judge’s role in trials taking into account
alternative means of dispute settlement and Opinion No. 7 (2005) on justice
and society.

b. Reconciliation of Human Rights with the need to take measures
against terrorism

7. The Council of Europe has already underlined on several occasions that
the fight against terrorism is possible, while respecting human rights.

8. With this aim in July 2002 the Committee of Ministers adopted?
the Guidelines on human rights and the fight against terrorism. These
guidelines affirm the obligation of the state to protect everyone against
terrorism, while reiterating the need to avoid arbitrary measures, and to
ensure that all measures taken to combat terrorism be lawful, and that
torture be prohibited.

9. The legal framework set out in the guidelines concerns, in particular,
the collecting and processing of personal data, measures which interfere with
privacy, arrest, police custody and pre-trial detention, legal proceedings,
extradition and the compensation of victims.

10. Pursuant to this, in March 2005 the Committee of Ministers adopted?
the Guidelines on the protection of victims of terrorist acts which recognise
their suffering and the need to support them.

4804 meeting of Ministers’ Deputies, 11 July 2002.
5917 meeting of Ministers’ Deputies, 2 March 2002.
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11. Everyday experience and current events show that, while terrorism is
not a new problem, it has recently taken on an unprecedented international
scale. Fighting terrorism is a specific and particularly difficult challenge
for the states and law enforcement agencies and subsequently for the court
system, which must react creatively, within the framework of the European
Convention of Human Rights.

12. There is an obvious conflict between terrorism and the exercise of
individual rights and freedoms because terrorism not only seriously jeopardises
fundamental rights, including the right to life and to bodily integrity, and
undermines the principles of rule of law and pluralist democracy, but it also
is likely to lead states to impose restrictions which themselves, unless care is
taken, might be detrimental to human rights.

13. Within this framework the CCJE has considered it appropriate, as
a body composed solely of judges, to examine the role of the judge in the
protection of the Rule of law and Human Rights in the context of terrorism.

14. The CCJE considers that the judge, charged with the dual functions
of dealing with transgressions of the law and protecting constitutional
rights and freedoms of individuals, must have an essential role in the legal
frameworks devised by the states, and must be granted all necessary powers
to fruitfully perform such tasks.

15. The CCJE considers that, if terrorism must be regarded as creating
a special situation justifying temporary and specific measures which limit
certain rights because of the exceptional danger it poses, these measures
must be determined by the law, be necessary and proportionate to the aims
of a democratic society (see, as regards the right of expression, Article 10
paragraph 2 of the European Convention of Human Rights, and, in
general, principle 3 of the Guidelines on human rights and the fight against
terrorism), and be subject to scrutiny and control with regard to their
legitimacy by those judges that, according the legal traditions of the several
states, ordinarily have jurisdiction in the area of the law concerned (civil,
criminal or administrative courts — as opposed to tribunaux d’exception
operating outside the ordinary legal system — see also paragraphs 26, 33—
34 and 42 and following below).

16. These measures may in no case infringe the citizens’ rights and
freedoms to such an extent that the basic principles of democratic societies
are themselves put at risk.

17. In view of the above general considerations, it is appropriate to examine
the implications of measures that may be taken within the frameworks of
administrative law (part B) and criminal law (part C) in the fight against
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terrorism, and also the role of the judge in the protection of freedom of
expression (part D).

B. ADMINISTRATIVE LAW MEASURES

18. In the discharge of their duty to protect their populations by
preventing terrorist acts, states may through their administrative authorities
take measures which are distinct from the criminal sanctions applied to
terrorist offences already committed.

19. Deportation of foreigners, visa and residence permits requirements,
identity controls, prohibition of associations, prohibition of assemblies, wire-
tapping, installation of video-cameras and monitoring activities by use of
information technology are all examples of such preventive measures.

20. Such preventive measures — like penal measures — require that a
balance be maintained between the obligation to protect people against
terrorist acts and the obligation to safeguard human rights.

21. Judges should have a very important role to play in ensuring that such
a balance is properly struck. Of course, it is primarily for the states to enact
and the administrative authorities to apply the measures necessary to strike
such a balance. When the courts take due account of the legislation passed
to combat perceived terrorist threats, such legislation and administrative
actions must be subject to judicial scrutiny and review to ensure that they
are legal, necessary and proportionate.

22. In this context international and European legal instruments must
be observed, including the obligations which stem from the European
Convention on Human Rights. The protection of national security may result
in the restriction of some individual rights of the Convention®.

23. Preventive measures against terrorism must, however, never breach
fundamental rights such as right to life (Article 2 of the European Convention
on Human Rights) or prohibition of torture or inhuman or degrading
treatment or punishment (Article 3 of the European Convention on Human
Rights).

24. With respect to Article 3, the CCJE notes that the European Court
of Human Rights states that terrorism cannot justify derogation from the
absolute prohibition of torture or inhuman or degrading treatment or
punishment, irrespective of the victim’s conduct’. The Court took the

6 Article 8 (right to respect for private and family life), Article 9 (freedom of thought,

conscience and religion), Article 10 (freedom of expression), and Article 11 (freedom of

assembly and association).

7 See European Court of Human Rights, judgement Chahal v. the United Kingdom
(15.11.1996), paragraph 79: «[the European Court of Human Rights] is well aware of
the immense difficulties faced by States in modern times in protecting their communities
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view that, in assessing whether there is a real risk of treatment in breach of
Article 3 in expulsion cases, the fact that the person is perceived as a danger
to the national security of the state is not a material consideration®.

25. Effective access to judicial review of administrative acts aimed at
preventing terrorism should be ensured as provided by Recommendation
Rec(2004)20 of the Committee of Ministers to member states on judicial
review of administrative acts®. To be effective under Article 13 of the
European Convention on Human Rights the remedy should exist regardless
of the question whether the person concerned is perceived as a danger to
national security'?.

26. Judicial review comprises the review of any violation of law by those
judges that, according the legal traditions of the several states, ordinarily
have jurisdiction in the area of the law concerned (for this and the following
requirements, see Rec(2004)20 mentioned in paragraph 25). The court —
usually a civil or an administrative court — should be in a position to examine
all of the legal and factual issues and should not be bound by the fact-finding
of the authorities.

27. The right to a fair hearing in particular shall be guaranteed (Article 6
of the European Convention on Human Rights). This implies inter alia that
there shall be equality of arms between the parties to the proceedings and
that the proceedings shall be adversarial in nature.

28. The right to a fair hearing requires that all evidence admitted by the
court should in principle be made available to the parties with a view to
adversarial arguments'!. The question arises as to what extent limitations
to access to documents, witnesses or other sources of evidence might be
admissible, if security reasons are involved. When access to evidence is
granted to lawyers and not to the parties personally, because direct disclosure

from terrorist violence. However, even in these circumstances, the Convention prohibits
in absolute terms torture or inhuman or degrading treatment or punishment, irrespective
of the victim’s conduct».

8 See European Court of Human Rights, judgement Chahal v. the United Kingdom
(15.11.1996), paragraphs 80 and 149.

9 Adopted by the Committee of Ministers on 15 December 2004.

10 See European Court of Human Rights, judgement Chahal v. the United Kingdom
(15.11.1996), paragraph 151: «In such cases, given the irreversible nature of the harm
that might occur if the risk of ill-treatment materialised and the importance the Court
attaches to Article 3, the notion of an effective remedy under Article 13 requires
independent scrutiny of the claim that there exist substantial grounds for fearing a real
risk of treatment contrary to Article 3. This scrutiny must be carried out without regard
to what the person may have done to warrant expulsion or to any perceived threat to the
national security of the expelling State».

1 See Recommendation Rec(2004)20: The proceedings should be adversarial in nature.
All evidence admitted by the tribunal should in principle be made available to the
parties with a view to adversarial argument (paragraph B.4.d).
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to persons concerned of sources of evidence may jeopardise the public
interest, potentially difficult issues arise as to whether it is or not a substantial
limitation of effective remedy and of defense!?. Whatever the solution might
be as regards access to evidence by the parties and defence lawyers, the CCJE
is of the opinion that no limitations should apply to the possibility for the
judge to have direct and personal access to documents, witnesses and other
sources of evidence, in order to allow the court to ascertain all relevant facts
and thus rule on an effective remedy (Article 13 of the European Convention
on Human Rights).

29. The above stated principles also apply to the decisions concerning
expulsion or deportation of an alien or refusal of a residence permit or of any
form of protection (for example refugee status or subsidiary protection), if
charges of a terrorist danger are involved.

30. Although Article 6 of the European Convention on Human Rights
is not applicable as regards expulsion and deportation of aliens,'? the right
to a fair hearing has to be observed also with respect to these measures (see
Recommendation Rec(2004)20, paragraph 4).

31. The CCJE considers that similar judicial supervisory powers should be
effectively guaranteed with regard to the application of limitations to aliens’
freedom of movement pending procedures of expulsion or deportation. In
addition, surveillance on conditions of such limitations should be guaranteed
on a similar basis as for detention conditions.

12 The European Court of Human Rights deals with the access to evidence of the parties
and defence lawyers in the Chahal judgement by referring indirectly to the Canadian
legislation: «The intervenors (..) were all of the view that judicial review did not
constitute an effective remedy in cases involving national security. Article 13 required
at least that some independent body should be appraised of all the facts and evidence
and entitled to reach a decision which would be binding on the Secretary of State. In
this connection, Amnesty International, Liberty, the AIRE Centre and JCWI (...) drew
the Court’s attention to the procedure applied in such cases in Canada. Under the
Canadian Immigration Act 1976 (as amended by the Immigration Act 1988), a Federal
Court judge holds an in camera hearing of all the evidence, at which the applicant is
provided with a statement summarising, as far as possible, the case against him or her
and has the right to be represented and to call evidence. The confidentiality of security
material is maintained by requiring such evidence to be examined in the absence of both
the applicant and his or her representative. However, in these circumstances, their place
is taken by a security-cleared counsel instructed by the court, who cross-examines the
witnesses and generally assists the court to test the strength of the State’s case.
A summary of the evidence obtained by this procedure, with necessary deletions, is
given to the applicant».

13 See, for example, European Court of Human Rights, judgement Maaouia v. France
(5.10.2000), paragraph 40: «The Court concludes that decisions regarding the entry,
stay and deportation of aliens do not concern the determination of an applicant’s civil
rights or obligations or of a criminal charge against him, within the meaning of Article 6
§ 1 of the Convention».
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32. At any rate no irreparable action can be taken while proceedings
are pending!4. This means that a deportation during proceedings is never
admissible if absolute rights such as those protected by Article 2 or Article 3
of the European Convention on Human Rights are at risk!>. Interests of
public order or national security — as for example mentioned by Article 1
of the Protocol No. 7 to the European Convention on Human Rights of
22 November 1984 — are immaterial, if absolute rights are involved.

33. The CCJE considers that, because of the delicate task of guaranteeing
fundamental rights and freedoms, supervision of all administrative law
measures concerning expulsion of aliens (as well as their provisional
surveillance), visa requirements, identity controls, prohibition of association,
prohibition of assemblies, wire-tapping, installation of video-cameras, the
search for persons by use of information technology, should be entrusted to
ordinary courts (including administrative courts) composed of professional
judges, established by the law, with full guarantees of independence.

34. The task of providing an effective remedy may only be entrusted to
the ordinary judiciary and/or judges, as they are established according to
the legal traditions of some countries, having specialised knowledge (e.g.
administrative judges — see paragraph 26 above).

C. Criminal law measures

35. The need for a response to acts of terrorism by criminal law
measures has long since been affirmed in Council of Europe texts (see
Recommendation 703(1973) of the Parliamentary Assembly on international
terrorism); such a response entails the taking by the states of appropriate
measures concerning substantive law (a); part (b) will be devoted to the
unchanged role of the judge in terrorist criminal proceedings.

a. Substantive law

36. Many states have included the specific offence of «terrorism» in their
domestic criminal laws, thus reflecting a common desire expressed in various
international instruments of the United Nations, the Council of Europe and
the European Union.

37. In view of the gravity of the offences which are regarded as terrorist
as well as of procedural consequences stemming from them, it is important
that the basic principles of criminal law be applicable to terrorist offences as

4'See European Court of Human Rights, judgement Mamatkulov and Askarom v. Turkey,
4.02.2005, paragraph 124: «Indeed it can be said, that, whatever the legal system is
question, the proper administration of justice requires that no irreparable action be
taken while proceedings are pending».

15 See also the already mentioned Chahal judgement, according to which the Convention
prohibits in absolute terms torture.
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to any other criminal offence, and that the elements of such offence be clearly
and precisely defined.

38. Compliance with these criteria is essential, not only for proof of guilt
in offences involving direct attack on persons or property, but also in any case
in which domestic legislations provide for classifying certain other conducts,
such as preparation for or financing of terrorist activities, as terrorist.

39. As terrorism does not respect national boundaries, the states’ legal
response to it must be international. Existing international legal instruments
in this field provide a common normative basis for the fight against terrorism.
It would assist national judges, especially in the field of inter-state cooperation
(e. g. in relation to exchange of information and judicial assistance), if the
international community were to develop agreed definitions of terrorist offences
conforming to the standards of Article 7 of the European Convention on Human
Rights. Judges, as interpreters of the law, should — on their part — keep into
account the international dimension of the phenomenon when applying the law.

b. The role of the judge remains unchanged in terrorist criminal
proceedings

40. In the context of criminal law also, judges have a central role in
ensuring that a proper balance is struck, as regards both substantive and
procedural law, between the need to detect and pursue offences of terrorism
and the safeguarding of the human rights of those suspected of and charged
with such offences.

41. Having regard to the above mentioned needs, some questions
concerning the role of the judge in proceedings in the field of terrorism may

be addressed.

i. The refusal of «tribunaux d’exception»

42. The CCJE notes that a virtually universal response by European
states to the requirement of a balance between security against terrorism and
the safeguarding of human rights has been the refusal to establish «tribunaux
d’exception» (see paragraph 15 above) as a reaction to the current threat
posed by terrorism.

43. States should trust their existing court structures to strike such a
balance — in compliance with the law generally applicable in democratic
states, including international Conventions and in particular the European
Convention of Human Rights.

44. The CCJE considers that the role of the judge in cases concerning
terrorist acts must not differ from the role of the judge plays in relation to
the other offences, and that the nature of the subject matter does not justify a
departure from ordinary rules governing the courts’ competence.
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45. Nonetheless, the importance of terrorism suggests that crimes relating
of category should be dealt with by courts having jurisdiction to hear and
determine the most serious crimes, where such competence is divided
between national courts.

46. The CCJE acknowledges that local circumstances or needs pertaining
to judges’ security may sometimes justify the recourse to specialised courts
competent for terrorist cases.

47. At any rate, it is important that these particular courts are composed
of independent judges and apply ordinary rules of procedure fully respecting
the right of defence and, in principle, the right to a public hearing, in such a
way that fairness of the proceeding is in all cases guaranteed.

48. Tt is necessary to avoid a situation where on the one hand investigators
have specific expertise in the area of terrorism, but, on the other hand judges
and public prosecutors may encounter difficulties because of a lack of
information and knowledge.

49. Training of judges must address all the areas of criminal and financial
law relevant for the understanding of terrorist activities, and must involve
an international dimension with the aim of promoting creation of judicial
networks that are essential for exchange of information and other forms of
cross-border co-operation.

50. Training initiatives should also aim at emphasising the particular
function of judges, who must always preserve a balance between the necessity
of repressing crime and respect of fundamental rights even when dealing with
terrorist activities.

ii. The role of the judge during investigations

51. The CCJE considers that, however serious the offence may be, the
courts should, at all stages of investigations, ensure that restrictions of
individual rights be limited to those strictly necessary for the protection
of public interest'®. The courts should evaluate the validity and legitimacy
of evidence collected by investigators and have the legal power to refuse
evidence obtained by means of torture or inhuman or degrading treatment,
or by violating the rights of the defence, or by other illegal actions. The courts
should ensure that decisions concerning investigations be in accordance with
the rules of fair trial and equality of arms.

16 See also, for the role that the public prosecution services may play in ensuring protection
of human rights, Recommendation Rec(2000)19 on the role of public prosecution in the
criminal justice. The CCJE will examine in detail, in a future opinion, the relations
between the judiciary and public prosecution (see Framework Global action plan for
Judges in Europe, Document CCJE (2001) 24).
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52. Although investigations are conducted in some states by special
information services, which are an essential instrument for investigation
or prevention of crime, the activities of such information services must not
develop in violation of applicable laws, and must be subjected to democratic
control conforming to requirements of the European Convention of Human
Rights!7.

53. The CCJE considers that all orders of freezing, seizure or confiscation
of assets, aimed at preventing financing of terrorism, should be strictly
prescribed by law and ultimately be subject to the court’s authorisation and
regular supervision, as they can seriously infringe the rights of privacy and
property.

54. The Council of Europe adopted a Recommendation Rec (2005) 10
of the Committee of Ministers to member states on special investigation
techniques in relation to serious crimes including acts of terrorism!8.

55. This recommendation stresses that use of special investigation
techniques is a crucial tool in the context of fight against serious crimes,
actually committed or at the preparatory stage, but it also stipulates that
such techniques may be only resorted to within the framework and under
conditions that must be clearly defined by the law, under adequate supervision
of judicial authorities or other «<independent bodies». The CCJE doubts that
supervision may be possibly entrusted to the competence of «independent
bodies» other than those judges that, according the legal traditions of the
several states, ordinarily have jurisdiction in the area of the law concerned
(see paragraph 26 above); the concept of «independent bodies» lacks
precision and does not guarantee fairness of the proceeding as required by
Art. 6 paragraph 1 of the European Convention of Human Rights.

56. The CCJE considers that such special investigation techniques must
respect the principles of legality and proportionality; that they must in
any case be viewed as temporary measures and their application should be
regularly supervised (including, in principle, a previous authorisation) by the
competent court.

iii. The role of the judge during detention

57. The CCJE recalls that the provisions of Article 5 paragraphs 3 and 4 of
the European Convention of Human Rights shall be respected as to pending

17 See for instance: «Venice Commission: Internal Security Services in Europe» (CDL/Inf
(98)6).

18 According to the Recommendation Rec (2005) 10, special investigation techniques are:
«techniques applied by the competent authorities in the context of criminal investigations
for the purpose of detecting and investigating serious crimes and suspects, aiming at
gathering information in such a way as not to alert the target persons».
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trial detention and conviction of persons in relation to terrorist charges!?.
Detention is a sanction to be imposed by a court on persons whose guilt has
been established. However, under exceptional cases, persons can be detained
before a judicial decision has been taken as a preventive measure (custody,
refusal of bail before a formal charge, etc., both before and during trial).

¢ Detention of suspects

58. As to custody or detention prior to a decision establishing guilt, the
practice differs from state to state in the scope of the measures restricting
human rights which each tolerates. Thus, while certain countries have, in
terrorist cases, extended the period of police custody, or even detention on
remand, for which the ordinary law provides, others do not intend to depart
from the provisions of ordinary law.

59. As freedom of movement is one of fundamental rights of democratic
states, the CCJE considers not only that measures likely to interfere with
the exercise of this right must be clearly determined by the law, but also that
judges — in their capacity as guarantors of individual freedoms — must have

19 Article 5 paragraph 3 of the European Convention of Human Rights: «Everyone
arrested or detained in accordance with the provisions of paragraph 1.c of this article
shall be brought promptly before a Judge or other officer authorised by law to exercise
judicial power and shall be entitled to trial within a reasonable time or to release
pending trial. Release may be conditioned by guarantees to appear for trial»; Article 5
paragraph 4 of the European Convention of Human Rights: «Everyone who is deprived
of his liberty by arrest or detention shall be entitled to take proceedings by which the
lawfulness of his detention shall be decided speedily by a court and his release ordered
if the detention is not lawful».

Furthermore, in the judgement Brogan and others v. the United Kingdom (29.11.1988),
the European Court of Human Rights states in paragraph 61 that the investigation of
terrorist offences undoubtedly presents the authoritites with special problems. The
Court accepts that, subject to the existence of adequate safeguards, the context of
terrorism in the case at hand «has the effect of prolonging the period during which the
authoritites may, without violating Article 5 paragraph 3, keep a person suspected of
serious terrorist offences in custody before bringing him before a Judge or other judicial
officer. The difficulties alluded to by the Government, of judicial control over decisions
to arrest and detain suspected terrorists may affect the manner of implementation of
Article 5 paragraph 3, for example in calling for appropriate procedural precautions in
view of the nature of the suspected offences. However, they cannot justify, under
Article 5 paragraph 3 dispensing altogether with «prompt» judicial control». The Court
adds that the scope for flexibility in interpreting and applying the notion of «promptness»
is very limited (paragraph 62). In the Court’s view, even the shortest of the four periods
of detention in the case at hand, four days and six hours spent in police custody, falls
outside the strict constraints as to time permitted by the first part of Article 5
paragraph 3. «The undoubted fact that the arrest and detention of the applicants were
inspired by the legitimate aim of protecting the community as whole from terrorism is
not on its own sufficient to ensure compliance with the specific requirements of Article 5
paragraph 3».
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the task to supervise custody and detention measures ordered before guilt
has been established.

60. This supervision implies that the judge should be able to verify the
existence of legal and factual conditions for detention (therein included the
verification of suspicion grounds, on the basis of charges that should be readily
made known to the person detained), to make sure that personal dignity and
the right of defence be guaranteed, to ensure that restrictions to these rights
made necessary by the nature of facts are strictly proportional to the goal to
be achieved and that they do not adversely affect the principle itself of a right
to defence, to test that the person detained be not subjected to torture or
any other inhuman or degrading treatment, to declare as unlawful detention
measures that are secret, or unlimited in duration (it being for the judge to set
the period of detention), or that do not provide for appearance before a court
established according to the law. If, in performing such functions, the judge
learns that a person may have been subject to secret arrest, detention and/or
transportation, he should refer the matter to the authorities responsible for
criminal investigations.

e Post trial detention

61. As for detention of persons whose guilt has been established, the
CCJE considers that the seriousness of terrorist crimes does not justify any
derogation from general rules established by the law in the area of criminal
proceedings and detention measures; in particular it cannot authorise a judge
to apply a criminal sanction according to standards of evidence that derogate
from general rules.

e Detention conditions

62. This Opinion is not the appropriate place to discuss conditions of
detention, though this matter deserves further consideration in a future
Opinion by the CCJE?’. This subject reflects the difficulty of meeting the
requirements of both human rights and protection of the public interest.
In many countries there is a great temptation to give automatic priority to
security matters, which may entail a risk of abuse.

63. The CCJE, for present purposes only, draws the attention to
Recommendation Rec (2006) 2 of the Committee of Ministers to member
states on the European Prison Rules, adopted on 11 January 2006.

64. Persons detained as terrorist suspects should be guaranteed prompt
access to legal assistance and representation by a lawyer of their choice,
wherever they are detained. Courts should be able to grant appropriate relief

20 See Framework Global action plan for Judges in Europe, adopted by the Committee of
Ministers at its 740 meeting, Document CCJE (2001) 24.
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and make appropriate orders to ensure that detained persons are not subject
to inhuman or degrading treatment or punishment and, to that end, should
be able (if they so determine, also of their own motion) to inspect any place
of detention and have free access to any person detained there.

iv. The role of the judge in the protection of witnesses, victims and
collaborators of justice

65. Trials for terrorist offences are often based on testimony of people who
are closely connected to terrorist groups and who are more vulnerable than
others to the use of intimidation against them or against people close to them;
this poses the question of protection of these persons.

66. Victims of terrorist acts should also be protected against pressures or
threats that may be likely to prevent them from appearing in court.

67. Protection of witnesses would prove difficult on a merely national basis,
given the conditions in the country where they are located. International co-
operation which accords with standards that have already been developed in
other fields is therefore necessary?!.

68. A judge has to strike a balance between the need for protection of the
witnesses/victims of the crime and the right of the defendant to a fair trial.
This balance poses difficulties when the witnesses and victims are under a
protection programme, in which cases contact between the suspects and/or
their defence lawyers may be prevented, even during a trial.

69. The CCJE suggests that, since the role of the judge includes fully
ensuring right to defence and equality of arms, judges — in cases in which
witnesses are absent from court or anonymous and therefore the defendant
was unable to challenge and question them — should base no conviction
solely or to a decisive extent on the statements of witnesses to investigators.

70. Further challenges face the court systems when the fight against
terrorism is based on elements obtained from intelligence services (often
involving the transfrontier provision of intelligence). The protection of
sources, witnesses and intelligence service members is there at stake. The
CCJE considers that in this field similar principles as those mentioned in
paragraph 69 must be applied.

21 Recommendation Rec(2005)9 of the Committee of Ministers of the Council of Europe
to Member States on the protection of witnesses and collaborators of justice. See also
Guidelines on the Protection of Victims of Terrorist Acts, adopted by the Committee of
Ministers of the Council of Europe on 2 March 2005, Recommandation Rec(85)11 of
the Committee of Ministers to Member States on the position of the victim in the
framework of criminal law and procedure and Recommandation Rec(97)13 of the
Committee of Ministers to Member States concerning intimidation of witnesses and the
rights of the defence.
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71. On the other hand, the CCJE considers that the judge should also
take into account the international legal provisions, including anti terrorist
legislation, safeguarding the position of the victims of serious crimes, especially
when they are witnesses in a case. It is for the judge to ensure at every stage of
the procedure that all effective measures are taken for the alleged victims to
fully exercise their rights while at the same time fully respecting the rights of
the defendant. When the relevant power is not entrusted to other authorities,
or in cases where such authorities fail to provide adequate measures, the
judge should be able to ensure the safety of the victims, the protection of their
family and private life, their access to justice, and fair treatment, free legal
aid. No unreasonable limitation should be placed on such power by other
organs of the state for financial or other reasons.

72. The CCJE also suggests that, when specific conditions to be set by the
law are met, the victim be granted adequate compensation, for example from
the state or by the confiscation of the property of the perpetrators in order to

be used to compensate the victims??.

73. Finally the CCJE stresses that it is necessary for the state to ensure
the safety of investigators, judges and personnel in the judiciary involved in
dealing with terrorism matters.

D. THE ROLE OF THE JUDGE IN THE PROTECTION
OF FREEDOM OF EXPRESSION
AND OTHER RIGHTS AND FREEDOMS

74. Terrorism strikes at the very fabric of democracy.

75. Despite the increase of terrorist activities, the CCJE considers that
the national judge should always respect the basic principles of the rule of law,
which are essential in democratic society, including the freedom of expression
and other individual rights. As the fight against terrorism must never lead to
the undermining of the values and freedoms that terrorists intend to destroy,
it is vital for democracies that courts remain the guardians of the crucial
demarcating line between a democratic society and a society that fights
back using methods that themselves unduly curtail freedom of expression or
infringe other rights and freedoms, such as the rights of minorities or political
freedoms.

22 See Guidelines on the protection of victims of terrorist acts: «Victims of terrorist acts
should receive fair, appropriate and timely compensation for the damages which they
suffered. When compensation is not available from other sources, in particular through
the confiscation of the property of the perpetrators, organisers and sponsors of terrorist
acts, the State on the territory of which the terrorist act happened must contribute to
the compensation of victims for direct physical or psychological harm, irrespective of
their nationality (principle 7.1)».
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76.Indiscussing therole of the judge, asinterpreter of the law, in the process
of identifying conducts coming under the definition of terrorism, the CCJE
may make reference, e.g., to the Council Framework Decision 2002 /475/JHA
by which the European Union has required member states to treat as terrorist
offences and to punish a list of national offences «which, given their nature
or context, may seriously damage a country or an international organization
where committed with the aim of seriously intimidating a population, or
unduly compelling a Government or international organization to perform
or abstain from performing any act, or seriously destabilizing or destroying
the fundamental political, constitutional, economic or social structures of a
country of an international organization». Member states are also required
to make punishable intentional acts of «directing a terrorist group» or
participating in its activities ... with knowledge that such participation will
contribute to its criminal activities and to make punishable inciting or aiding
or abetting, or generally attempting to commit any of the offences previously
referred to.

77. However, recital (10) of the Framework Decision records that nothing
in it is to be interpreted as being intended to reduce or restrict fundamental
rights or freedoms (including the right of assembly and association, freedom
of expression, the right to join trade unions, to strike and demonstrate, etc.);
article 5 provides also that the penalties to be imposed must be not merely
effective and dissuasive, but also proportionate. The CCJE shares such an
approach.

78. In particular, the CCJE understands and accepts the need and duty
of states to secure a free and safe society, but it considers that this should
be achieved through the law and its due application without sacrificing
fundamental freedoms.

79. Specific problems are posed by voices that seek to justify terrorism as a
reaction to suggested political, ideological, religious and economic oppression
in particular areas of the world. Since in some instances these conducts
may represent a danger for democratic societies, the extended prohibition
of expressions of praise or glorification («Apologie du terrorismes) has thus
become, in recent times, a significant additional response to the threat of
terrorism.

80. A clear distinction exists in principle between statements or other
conducts representing the exercise of fundamental rights and freedoms,
even though highly contentious or politically motivated, and illegitimate
incitement, encouragement, support or praise for acts of criminal terrorism.
This distinction needs in the first instance to be drawn by legislatures and
applied by the executive, but the way in which it is drawn and applied must
remain susceptible to review by the courts. While the courts in a democracy
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can and should take account of the views of other branches of the state, they
have an independent duty to consider the need for and proportionality of
measures which may infringe fundamental rights guaranteed by the national
constitution or the European Convention on Human Rights.

81. Terrorist offences should be defined in legislation and subject to the
ordinary criminal law. The determination of whether a particular activity
contravenes the law should also be made by the ordinary courts, in accordance
with the rule of law and the European Convention on Human Rights and
on the basis of evidence obtained by admissible means, not involving any
improper pressure. Courts may take pre-emptive measures available in
the civil and criminal law fields to prohibit or restrain the preparation or
dissemination of material the issue or use of which would involve or incite
the commission of a terrorist offence.

82. Judges face difficult and sometimes controversial decisions when
determining whether national legislation complies with fundamental rights
or freedoms and when determining whether particular conduct constitutes
a terrorist offence within the scope of such legislation. The difficulties
may be particularly acute when the issue is whether words or conduct
amount to illegitimate incitement to commit a terrorist act, or to praising
terrorism. Practice also shows that judges, on the basis of present definitions
of terrorism at the national and international level, may face difficulties to
determine whether certain violent political actions, usually committed or to
be committed abroad, and/or their financing or the training or recruiting in
order to commit the same, should be regarded as terrorist acts or should not,
as may happen in some cases involving individual or collective self-defence
under article 51 of the Charter of the United Nations.

83. Terrorist cases, and especially those posing the above mentioned
difficulties, are usually closely followed by the media and the general public,
often with criticism and debate concerning judicial decisions. The efforts
of States to prevent terrorism have led to criminalising of certain acts the
classification of which as a crime is separated by a thin line from actions which
might constitute the exercise of freedom of expression or political freedoms.
The CCJE considers that the decision of the States to entrust judges the
responsibility of making such distinction makes it necessary that such trials
be conducted in a calm atmosphere.

84. It is for both politicians and the media to refrain from attempting
to apply pressure on or to attack judges, beyond what may be considered
legitimate criticism. It is the duty of an appropriate independent body to
react to such attacks (see the CCJE’s Opinion No. 7, paragraph C. 13 of
recommendations). The CCJE considers that the judiciary, on its part,
should ensure that trials are conducted by well trained professional judges;
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appropriate training actions should help judges develop their understanding
of terrorism and of its historical, political and social context.

85. The basic message is that the threats to security and the Rule of law
posed by terrorism should not give rise to measures which themselves tend
to undermine fundamental democratic values, human rights or principles of
the Rule of law. This is a message which, if put into effect, reduces the risk
that measures taken with a view to countering terrorism will themselves fuel
new tensions or even promote terrorism itself. It is a message which needs to
be understood and accepted in democracies by the public, politicians, media
and courts alike.
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In the light of the above considerations, the CCJE recommends that
the states:

a. consult the national judiciaries when elaborating a legislation that
might affect substantial and procedural rights and ensure that all
administrative or repressive measures taken, which would affect
the rights of people in the fight against terrorism, be controlled by
an independent judicial authority;

b.  refusetoestablish tribunaux d’exception orlegislation incompatible
with universally recognised rights, either in the context of
administrative actions to prevent acts of terrorism or in the context
of a criminal trial;

c. to be vigilant that the fundamental principles of criminal law apply
in the same way to acts of terrorism as they do to any other offences,
and to ensure that the constitutive elements of these offences are
clearly and precisely defined;

d. to facilitate international cooperation in the fight against
terrorism, particularly when elaborating, under the auspices of
the international organizations, concerted definitions of offences
related to terrorism;

e. to guarantee the security of witnesses and victims of acts of
terrorism, as well as of investigators, judges and other judicial staff
involved in these cases;

The CCJE also recommends that national judiciaries:

a. develop their understanding of terrorism and of its historical,
political and social context, as well as their knowledge of relevant
national and international legal instruments;

b. in discharging their functions as interpreters of the law and
guarantors of individual rights and freedoms, ensure, on the one
hand, that the offence of «terrorism» (including incitement,
preparations to commit such acts and the financing of such acts)
reaches the goal set by legislators, and, on the other hand, that
prosecutions for «terrorism» are not abused in its scope, and to see
that the protection of the public interest is reconciled with respect
for human rights and fundamental freedoms;

c. to constantly ensure that a balance is struck between the need to
protect witnesses and the victims of acts of terrorism and the rights
of the persons involved in these acts.
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LokymeHTn KOHCYIbTatTnBHOI paam eBpONeriCbKux cyaaiB

A.BCTVYII

a. 3araJpHUi KOHTEKCT

1. 3 meroio BukoHannd [lmany fiit, sskuit mpuitnaTo Ha TperboMy camiTi
roJiiB jgepsxkas Ta ypsaais Paau €pponm' Ta axuil 3akaukae eBponeiichbki
Jep:kaBy HamaTH eeKTUBHUN 3aXUCT MPaBaM JIIOAWHU T/ 9ac TTOCHJICHHS
6opotebu 3 TepopuamoM, Komiter minictpis mopyuns KPEC upwuitasTu
B 2006 porii BucHOBOK PO posih Cy/IiB Ta PIBHOBATY MiXK 3aXMCTOM IIPaB
JiepsKaBHy 1 IPaB JIOAMHUA B KOHTEKCTI 60POTHOU 3 TEPOPU3MOMZ,

2. Paja €Bponu JOKJIAa€ 3HAYHUX 3yCUJIb Yy CIpaBi 00poThbu 3
TEPOPU3MOM, BCTAHOBJIIOIOUM HAJIEKHY PIBHOBAry MiK 3aXWUCTOM TIpaB i
cB0o601 0c00M Ta rpoMazchKolo Gesnexorw. il Pagu €sponu crpsaMosani Ha
JOCATHEHHS TPHOX IiiJielt:

*  YIIOCKOHAJIEHHS TIPABOBUX 3aC06iB Y 60POTHOI 3 TEPOPUIMOM;
*  3aXUCT OCHOBOIIOJIOKHUX JIEMOKPATUYHUX IIIHHOCTEH;
* YCYHEHHS IPUYNH BUHUKHEHHS TEPOPU3MY.

3. PesysibraToM IpoBeeHH 11i€i poOOTH cTasla po3poOKa HU3KU IIPABO-
BUX iHCTpyMeHTIB Pagn €Bponm, Takux sK:

» E€Bporeiichka KOHBEHIIiST PO GOPOTHOY 3 TEPOPU3MOM [[Kepeso —
«Cepig eBporeiicbkux g1oroBopiB», Ne 90| Ta [IpoTokoJ, Mo BHOCUTH
3minn 710 Hei [«Cepis eBporielicbkux 10roBopiss, Ne 190];

* €mporielicbka KOHBEHIlisl PO Bujaudy MpaBonopynHukiB [«Cepis
€BPOINENChKUX I0TOBOPiB», Ne 24], a takox JlogaTkoBuii TPOTOKOI
ta [lpyruii gomatkoBuii mpotokosn no Hei [«Cepist €BporeiichbKnx
noroBopiBy, Ne 86 Ta Ne 98];

e Cppollelicbka KOHBEHIis IIpO B3a€EMHY IIPaBOBY JIOIIOMOLY Y
KpUMiHAJIBHUX cripaBax [«Cepis eBpomneichbkux g0oroBopiBy», Ne 30],
a Takox JlogaTkoBuii mpoTokos Ta Jpyruil 101aTKOBUIN TPOTOKO /10
nei [ «Cepist eBporielicbkux 10roBopiB», Ne 99 ta «Cepist eBporielicbKnx
noroBopiBy, Ne 182];

e CBpornelicbka KOHBEHIISl IIPO Iiepeiadyy IMPOBA/KEHHI y KpHUMi-
HasbHUX cripaBax [«Cepist eBporneiichKkux 10TOBOPiBy, Ne 73];

e €Bporelichka KOHBEHIIiS IOA0 BiAIIKOAYBaHHS 30MTKY KepTBaMm
HACUJTBHUIIBKUX  37T0unHIB  [«Cepist  €BpOIEHChKUX  TOTOBOPIB»,

Ne 116];

! Bapmasa, 16—17 tpasus 2005 poky.
2 956-Te 3acijanns 3acTynuukis Minictpis (15 motoro 2006 poky).
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e Kousenrtist mpo BiiMUBaHHS, TIOITYK, apeIIT Ta KOH(DICKAIlI0 TOXO/IIB,
o/lepsKaHUX 3JIOUNMHHUM NIIIX0M [«Cepist €BPONeiChbKUX I0TOBOPIBY,
Ne 141];

* Konsennis mpo kibepanoununicts [«Cepist e€Bporeiicbkux 10ro-
BopiB», Ne 185] ta /lomaTkoBuii MPOTOKOJ 10 HEl, SIKUI CTOCYETHCS
KpuMiHaizaiii il pacucTchbKoro Ta KceHo(hoOHOro Xapakrepy,
BUMHEHWX uepe3 KoMmiTorepHi cucremu [«Cepis €BpomeiicbKux
noroBopis», Ne 189];

e Kousenuisg Pagu €ppomnu npo samobirandsa tepopusmy [«Cepis
[orosopis Pagu €spormsy, Ne 196];

e Konsennig Pagm €Bponmm 1po BiiMWBaHHS, TONIYK, apemT Ta
KoH(ICKAIIIO JIOXO/IB, O/EP:KAHUX B3JOYMHHUM IIJISXOM, Ta TIPO
(inancysanusg rtepopusmy [«Cepis /[loroBopiB Paam €spornus,
Ne 198].

4. Y xonrekcri nporo Bucnosky KPEC Takox mocuiaerbes Ha i Bij-
MOBi/IHI MIZKHAPOZIHI iHCTPYMeHTH €Bporneiicbkoro Coto3y (AMB., 30KpeMa,
[Lnan giit €C moxo 6oporsdu 3 Tepopusmom) ta Opranizauii O6’eanammx
Hartiii, BKJIIOYHO 3 TaKIMU:

* Kousenniszs OOH npo 3amobiraHHs Ta MOKapaHHsS 3JI0YMHIB IIPOTH
0ci6, gKi KOPHUCTYIOTbCS MiKHADOJAHUM B3aXHUCTOM, Y TOMY YHCJI
JMILIOMATUYHUX areHTis, cxpasena lenepaiabioo Acambiaecio OOH
14 rpynus 1973 poky;

*  MixkHapojiHa KOHBEHIIis TPO GOPOTHOY i3 3aXOIIEHHIM 3apyYHUKIB,
npuiinsgra Tenepanbroio Acambiaeeio OOH 17 rpyaus 1979 poky;

e MixnapoaHa KOHBEHIs PO GOpoTh0y 3 GOMOOBUM TEPOPU3MOM,
npuitiara lenepanbnoio Acambaecio OOH 15 rpynns 1997 poky;

*  MixkHapoaHa KOHBEHIIis 1po 60poThOY 3 (hiHAHCYBAHHIM TEPOPU3MY,
npuiiasra lenepanbroto Acambiecto OOH 9 rpyans 1999 poky;

*  MixHaposHa KOHBEHINS PO GOPOTHOY 3 aKTaMU SIAEPHOTO TEpOo-
pusmy, Heio-Uopk, 13 ksitasa 2005 poky;

e Kougenilisgs npo 3704uMHU Ta JIESKI iHINI aKTH, 1110 BYUHSIOTHCS HA
6opTy TMOBITPsIHUX cy/ieH, miamicana B Tokio 14 Bepecus 1963 poky;

» Komusentist mpo 60poTh0y 3 HE3aKOHHUM 3aXOTJICHHSIM MOBITPSHUX
cyneH, mianucana B [aazi 16 rpyanas 1970 poky;

* KouseHlist mpo 60poTh0y 3 HE3aKOHHUME aKTaMH, CIIPIMOBAHUMHU
nporu Ge3reky HUBLIbHOI aBiallil, mignucana B Monpeasui 23 Bepects
1971 poxy;

*  Konsentrist mpo (hisuuHMil 3aXUCT AA€PHOTO MaTepiairy, Mminucana y
Binni 3 6epesust 1980 poky;
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* IIporokosn 1mpo 6OpoTbOY 3 HE3aKOHHUMM aKTaMHU HACUJIbCTBA B
aeporoprax, 1o OOCJAYrOBYIOTh MIKHApPOAHY IHBIJIbHY aBiallito,
skuil fonosHioe KoHBEHIII0 po 60poTh0y 3 HE3aKOHHUMU aKTaMH,
110 CHPAMOBaHi poTu Oe3leKr LUBLALHOI aBiaiii, mignucanuii B
Mounpeauti 24 mororo 1988 poky;

+ Kousenuist mpo 60poTb0y 3 HE3aKOHHUMHU aKTaMH, CIIPSIMOBAHHMHE
npot  Ge3neku MOPCHKOTO —Cy[HOIJIABCTBA, ydMHeHa B Pumi
10 Gepesns 1988 poky;

* IIporokos mpo 60poThOY 3 HE3aKOHHUMHU aKTaMH, CIIPAMOBAHUMMU
npoTu Ge3MeKn CTalioHapHUX MIaTdOpPM, PO3TAINOBAHNX HA KOHTH-
HeHTATBPHOMY Tenbbi, yantena B Pumi 10 Gepesms 1988 poxy;

* KouBeHIlisT TIPO MapKyBaHHS IJIACTUYHUX BUOYXOBUX PEYOBUH 3
METOIO iX BUABJIeHHs, mignucada 8 Mounpeaini 1 6epesus 1991 poky.

5. KPEC rakox 3BepraeTbest 10 sKeHeBChbKMX KOHBEHIIHN Big 12 cepris
1949 poxky, ockinbKM €Ki iXHI TOJOXEHHS CTOCYIOThCSI 3arajibHOTO
KOHTEKCTY 11b0r0 BUCHOBKY:

* Kousentist (1) npo nostitimnensst /101 TOpaHEHNUX i XBOPUX B JIIIOYNX
apmisx;

*  Kousenuis (II) 1mpo moinimenHs 10/ MopaHeHnx, XBOPUX i 0cib, AKi
3a3Hasn KopabesbHOi aBapil, i3 cKJiasy 30pOMHUX CHJI Ha MODI;

* Kongentis (11T) mpo moBojzkeHHS 3 BiliCbKOBOIIOJIOHEHNMU;
*  Kousentist (IV) m1po 3axucT MUBIJIbHOTO HACEJEHHS I1i]] Yac BiliHU.

6. KPEC Ttakox mnocuimaetbcssi Ha BuchnoBok Ne 6 (2004) <«IIpo
CIIpaBeIIMBUI CyJl y PO3YMHI CTPOKU Ta POJIb CY/JI B Cy[OBUX IIpoilecax
3 ypaxyBaHHsIM aJETEPHATUBHUX 3aCO0iB BUPIIIECHHS CIIOPiB», a TAKOXK Ha
BucnoBok Ne 7 (2005) «IIpo mpaBocy/ijist Ta CyCITiIbCTBOY.

b. PiBHOBara Mizk JOTPMMAaHHSIM IPAB JIOAUHHA Ta HEOOXiHICTIO BIKUTTS
3axo0/IiB i3 00POTHOU 3 TEPOPU3MOM

7. Paga €ponu BiKe Kijbka pasiB mifKpecioBajia, 1o O0oporbba 3
TEPOPU3MOM € MOYKJIMBOIO 3 O[HOYACHUM JIOTPUMAHHSIM [TPAB JIOUHUI.

8. 3 mporo nuranus B aunHi 2002 poxy Kowmiter minictpiB Paau €Bponu
npuitasae® «KepiBHI nmpuHIMIM B Tajysi npas JOAUHE Ta OOPOTHOU
3 tepopusmom». Ili KepiBHi npuHIMIKM THATBEPAKYIOTH 0OOB’I30K
JIepKaBU 3aXUIATH KOXKHOTO Bijl TEPOPU3MY, PA30M 3 THM HATOJOIIYIOUN
Ha HeOOXIHOCTI YHUKaTH HEMPAaBOMIPDHUX 3aXO/iB Ta Ha HeOOXiTHOCTI
3abesrieuyBaTH, 00 yci i, SIKi BAKUBAIOTHCS [7ist OOPOTHOU 3 TEPOPUIMOM,
OyJiu 3aKOHHUMH, 2 TOPTYPHU 3a00POHEHU ML,

3 804-Te sacifanns sacTynuukis Minicrpis, 11 munms 2002 poky.
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9. IlpaBoBuii pexmM, 3ampormoHOBaHUN KepiBHUMHU TPUHIMIIAMH,
CTOCYEThCsI, 30KpeMa, 30upaHHss Ta OOPOOKM IEePCOHAJIBHUX JaHUX,
3aMPOBA/PKEHHS  3aXO/[iB, SKi € BTPYYaHHSIM y TIPUBATHICTH, apeINTiB,
3aTpUMaHb  TOJIINEID, JOCYJOBOTO YTPUMAaHHS, CYJOBOTO  TIPOTIECY,
eKCTPAANIlii Ta KOMIICHCAITii TTOTEPITiIAM.

10. Bigmosigno, y 6epesni 2005 poxy Kowirer wminicTpiB yxBaius?
KepiBHi NpUHIIUIN 1IO/I0 3aXKUCTY NOCTPAKIAIUX Bijl TEDOPUCTUUHUX AKTIB,
i I{i IPUHIMIIN BUSHAIOTh CTPAsKAAHHS MOTEPIILINX Ta HEOOXIJHICTh HaTaHHI
iM TATPUMKH.

11. lllomennMit 1OCBi/ Ta MOTOYHI TO/I1 CBIIUATD, IO, XOUa TEPOPU3M HE €
HOBOIO TIPO6JIEMOI0, BiH BiJiHeIlaBHA HAOYB Ge3IPEIe€HTHOTO MiKHAPOHOTO
posmaxy. Boporbba 3 TEPOPU3MOM € OCOOJMBUM Ta HAA3BUYAUHO BasKKUM
BUKJIMKOM [IJIs1 JIeps;KaB 1 MPaBOOXOPOHHUX OPraHiB, a TaKOXK, BiIOBIHO,
i mIs cymoBOi cucTeMu, sika MOBUHHA PeAryBaTh THYYKO, ajie B MeXKax
€BporieiicbKol KOHBEHIIIT 3 TTpaB Jiounu (fani — KonBenttis).

12. BuHukae o4eBUAHUI KOHQIIKT Mixk OGOpOTHOOI 3 TEPOPUBMOM
i peamizaiiicio ocobucTHX TPaB i ¢BOOOMA, OCKINIBKU TEPOPU3M HE TLIBKU
CTaBUTb IIiJI CEPII03HY 3aTPO3y OCHOBOTIOIOKHI ITPaBa, BKIIOYHO 3 TPABOM Ha
JKUTTST Ta 0COOMCTY Oe3leKy, He TUIBKHU IMiZPUBAE MPUHIUITNA BEPXOBEHCTBA
mpaBa Ta IJIOPATICTUYHOI eMOKPaTii, a i MOKe TiIITOBXYBaTH Jep:KaBu
JI0 BCTAHOBJICHHS 0OMe)KeHb, dKi cami co0010, KO He BKUTU 3al001KHUX
3aX0/liB, MOJKYTh MaTH HETAaTUBHMII BIJIMB HA MTpaBa JIIOJAUHU.

13. ¥V upomy xonrekcri KPEC, gk opras, 1o CKJIAIAETHCS BUHITKOBO
13 CyAniB, BBa)KA€ MIOIIJTbHUM BUBYUTU POJIb CYIJi y CIpaBi 3aXUCTy
BEPXOBEHCTBA IIPaBa Ta IIPaB JIOANHI B yMOBaX 6OPOTHOU 3 TEPOPU3MOM.

14. KPEC BBaxkae, mo cyans HaJijeHUNd TOABIHHUME (QYHKITISIMHA,
ToOTO BiH BIANOBiZAa€ 3a POSIJIAL IOPYIIEHb 3aKOHY Ta 3abesreuye
3aXMCT KOHCTUTYIIIHUX 1paB i ¢Bo6o ocib. Cymuust TOBUHEH BigirpaBaTu
BUPINIAJIBHY POJIb Y TTPABOBUX PEKNMAX, YCTAHOBJIEHUX JIep>KaBaMy, Ta MaTH
BCi HeOOXi/IHI TOBHOBasKEHHSI JIJIST JIIEBOTO BUKOHAHHSI CBOIX (DYHKITii.

15. KPEC BBakae, 110 B KOHTEKCTi, KOJU TEPOPU3M PO3TJIS/IAETHCS
AK YMHHUK, KOTPUH CTBOPIOE HAJ3BUYANHY CHUTYallilo, SIKa BUIIPABIOBYE
TUMYACcOBI I 0coOMMBI 3axoau, 10 0OMEKYIOTh IIEBHI IpaBa y 3B'SI3KY 3
BUHSITKOBOIO HeOE3TEKOT0, OO I 3aX0/IM TIOBUHHI BU3HAYATHCS 3aKOHOM,
Oy TH HEOOX1IHIMM U Ta IPOITOPIIIHHIUMU 0 IiJI€ IEMOKPATUYHOIO CY CIILIbCTBA
(1010 ¢BOGOAM BUPaKeHHS TOMISAiB AuB. myHKT 2 crarri 10 KonBeniii
i 3aratoM — mpuHIUI 3 KepiBHUX NMPUHINTMIB y Taxysi mpaB JIOJUHA Ta
6opote0Ou 3 Tepopusmom). Ili 3axo[u TaKOK TOBHHHI OYTH IPEAMETOM
PEeTeNbHOTO PO3TJISAY Ta KOHTPOJIO CTOCOBHO iXHBOI TTPABOMIPHOCTI TUMU

4917-1e 3aciganus 3acTynHUKIB MinicTpis, 2 Gepesns 2002 poky.
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CYIISIMU, SIKi, 3T1/IHO 3 IPABOBUMY TPAAMINSAMU OKPEMHUX JIEPKAB, 3a3BUYAl
MalOTh MOBHOBAaXKEHHS B Tasly3i BIATIOBIIHOTO 3aKOHOAABCTBA (IIMBIJIbHI,
KpuMiHanbHi ab0 aaMiHiCTPaTUBHI CyAM — Ha BIAMIHY BiZ 0COOMUBUX CYAiB
(tribunaux d’exception), o npaioBaan O1 11032 MeKaMK 3BUYAITHOI IIPABO-
BO1 CUCTEMHW, — JIUB. TAKOK MyHKTHU 26, 33—-34 Ta 42 HIKYe).

16. 1li 3axoxm B ’KOTHOMY BHIIQ/IKy He MOXKYTb ITOPYNIYBaTH TIpaBa i
cBOOOZIM TPOMA/ISIH 10 TAKOI MipH, KOJIM BHHHUKAE 3arposa JAOTPHMAHHS
OCHOBHUX IPUHIUIIIB IEMOKPATUYHOIO CYCIIiIbCTBA.

17. Y cBiTyi BUKJIa/IeHNX BUIIE 3arajJbHUX MiPKyBaHb ITPOMOHYETHCS
BUBYUTU HACJIJIKM 3aXO[iB, IKi MOXYTb BKMBaTucg y cdepi aamiHicT-
patuBHOro 1paBa (po3zaii B) ta kpuminamzbHoro mnpasa (posxaia C) mig yac
60pOTHON 3 TEPOPU3MOM; TAKOK MPOTMOHYETHCS POITIISTHYTH POJIb CYI/I B
3axuCTi cBOOOAN BUPasKeHHs TOrIsiAiB (posia D).

B. AAMIHICTPATUBHO-ITPABOBI 3AXO/11

18. 3pificHoloun 000B’A30K 3aXMINATH HACEJEHHS MLIAXOM I10-
MepeKeHHsT TEPOPUCTUYHUX aKTiB, JIeP:KaBU MOXKYTb dYepe3 CBOI
a[MiHICTPATUBHI OPraHW BXKUBATU 3aXO/iB, SKi BifIPI3HAOTHCI Bif
KPUMIHAJIBHUX CAHKIIN Ta sSIKi 3aCTOCOBYIOTHCS /10 BJK€ BUNHEHUX TePO-
PUCTUYHHX TPABOMOPYIIEHD.

19. JleniopTaitist iHo3eMI1iB, BUMOTH TI[O/I0 Bi3 Ta JI03BOJIIB HA TIPOKUBAHHSI,
KOHTPOJIb JIOKYMEHTIB, IO IOCBiA4yl0Th 0co0y, 3abopoHa 00’€aHaHb,
3a00poHa 3i6paHb, MPOCTYXOBYBaHHsI, BCTAHOBJICHHS BiJlcOKaMep Ta CIIOCTe-
PeXeHHS 3 BUKOPHUCTAHHSM iHMOOPMAIIMHUX TEXHOJIOTIH € TpuKIaZaMu
MOMIOHUX 3aM1001KHUX 3aXO0/IiB.

20. I1i 3amobizkHi 3aX0/1, TaK caMO SIK 1 KPUMiHAJIbHO-IIPABOBI 3aX0/IH,
BUMAaraioTh JOTPUMAaHHs PiBHOBaru Mik 0OOB’SI3KOM 3aXMINaTH Biji Tepo-
PUCTUYHUX aKTiB Ta 000B’AI3KOM rapaHTyBaTH IIPaBa JIOJAUHU.

21. Cyazi MOBUHHI BifirpaBaTu Ba)KJUBY POJIb y 3a0e3I€UeHHI BCTAHOB-
JIEHHSI 3a3Ha4eHOl PIBHOBArW Ta il HAJIEKHOTO JOTPUMaHHA. besnepeuno,
caMe JiepsKaBu IIOBUHHI BIIPOBA/DKYBATH, a aAMIHICTPATUBHI OpraHu
3aCTOCOBYBATU 3aXO[AH, HEOOXIAHI sl AOCATHEHHs Ii€i piBHOBaru. SIKio
CyIu MalOTh HAJIEKHUM YMHOM BpAxXOBYBATH 3aKOHU, WPUUHATI g
60poTHON 3 OUIKyBAHUME TEPOPUCTUYHUMHU 3arpo3aMi, MOAIOHI 3aKOHU
Ta BIATIOBI/IHI aJMIHICTPATUBHI 3aXOAW ITOBUHHI MIJSATATH PETETHHOMY
CYZIOBOMY DO3TJISIY Ta BHUBYEHHIO Uit 3a0e3ledeHHsT IXHBOI MPaBOBOI
00IPYHTOBAHOCTI, HEOOXIJHOCTI Ta IPOIOPLIHHOCTI.

22. Y 1bOoMy KOHTEKCTi CJIiJi JO/EepPKyBaTUCS MIiXKHAPOJIHUX Ta
€BPOTNEICHKUX IIPABOBUX 1HCTPYMEHTIB, y TOMY u4ucJi 30060B’s13aHb,
o BUILIMBAIOTH 3 KouBeHnil. 3axucT HaioHAJAbHOI Oe3leKu MOKe
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NPU3BOAMTHU 0 0OMEKEHHS IeBHUX IHAMBIAya bHUX IIPaB, Iepeabadennx
KouBeHIieod.

23. Ilpore mpeBeHTWBHI 3aX0[U TIPOTH TEPOPU3MY HIKOJIM He MOBUHHI
MOPYIITYyBaTH Taki (DyHAAMEHTATIbHI MpaBa, K MPaBO HA KUTTS (CTATTS 2
KouBeHitii) abo 3a00poHY KaTyBaHb, a TAKOK HEJIOACHKOTO YU TAKOTO, 110
IPUHILKYE TIIHICTh, HOBOMKEeHHs a00 nokapanus (crarta 3 Konpenuii).

24. Crocosno cratti 3 KPEC 3a3nauvae, mo €Bporeiicbkuii ¢y 3 mpas
moaunau (pam — €CILJI) 3asBisie mpo Te, 1110, HE3aJIEKHO Bijl TTOBEIHKN
sKepTBUS, Tepopu3M He MOoJKe BUIIPABAOBYBATH BiAXij BiJ MOBHOI 3a060pOHM
KaTyBaHb a00 HEJOJCHKOTO Y1 TAKOTO, 110 IPUHIIKYE TiAHICTD, TIOBOIKEHHS
abo mokapatHs. OIIHIOIYN, YK ICHYE CIIPABKHIiT pU3UK MTOPYIIEHHS CTaTTi 3
y Bunaziky sucenents ocio, €CCILI giiiinoB BUCHOBKY, 1110 (haKT CIPUITHATTS
ocobu sIK 3arpo3u HAIliOHAJIbHIN Oe3lelli Jep:KaBu HE € JOCTaTHHOIO
MaTepiaJbHOIO MiACTABOIO It HOAIOHIX JIiii’.

25. EdexTuBHuii 10CcTymn a0 CyIOBOTO MEPErVISIAY MO0 3aKOHHOCTI
AJIMIHICTPATUBHUX aKTiB, CIPSIMOBAHUX HA TMOTEPE/PKEHHST TEPOPU3MY, MAE
3abesneuyBaTucs Tak, Sk nepegbadeHo Pekomenmamiero (2004) 20 Komitery
Mminictpis Pagm €Bponu nepskaBam-usnenam «IIlogo cyzmoBoro meperssny
aZMiHicTpaTHBHUX akTiB»®. Bigmosigno mo mil monoxkenb cratti 13
KouBeHitii 3aci6 TpaBoBOTo 3aXUCTy TIOBUHEH iCHYBATH HE3aJI€KHO BiJ[ TOTO,
Y1 CIIPUAMAETHCS BiIMOBIiHA 0co0a sIK 3arpo3a HallloHaIbHIl Gesmeri?,

26. CymoBuii Teperysifi BKJIOYAE PO3TJSA OYIb-sIKOTO TOPYIIEHHS
3aKOHY, a Ilefl po3IJisa 3AINCHIOETbCA TUMU CYIASIMHM, 10 3TiHO 3

> Jlus. craTTio 8 (1PaBo Ha MOBAry 710 TIPUBATHOTO i ciMeiinoro skutTs), crartio 9 (cBo60-
Ja yMKH, coBicTi i peirii), cratTio 10 (cBOGOAA BUPaKEHHS TIOIISAAIB) Ta cTarTio 11
(cBobGo1a 3i6patb Ta 00'€HAHHS).

Jlus. 1. 79 pimennss €ECIUI y cupasi Chahal v. United Kingdom Bix 15 nucronama
1996 poky: «EBporieiichbkuii Cy/1 3 IpaB JIOAUHU J00Pe YCBIIOMIIIOE BEIMYE3Hi TPYAHO-
11, SIKi TOCTAIOTh HUHI Tepe/l epKaBaMK Y CIIPaBi 3aXUCTy IXHIX rpoMajl Biji Tepopuc-
TUYHOTO HacWiIbcTBa. [IpoTe HaBiTh 3a Takux oOcTaBUH KOHBEHIIisl, HE3aJI€KHO Bijl
MOBEIIHKY JKePTBH, MiCTUTh abCOJIOTHY 3a00POHY KaTyBaHb ab0 HEJIIOACHKOTO YK TaKO-
T0, IO IPUHUIKYE TiAHICTD, TIOBOJKEHHS a00 TTOKapaHHS».

JTus. nynxru 80 i 149 pimenns €ECILJI y cnpasi Chahal v. United Kingdom sin 15 nucro-
naza 1996 poky.

VxBasena Komiterom Minictpis 15 rpyaus 2004 poky.

Jlus. n. 151 pimenns €CIL y cupasi Chahal v. United Kingdom Bix 15 nucronaga
1996 poky: «¥ Takux BUITa/KaX, Oepydu /10 YBaru HEMONPABHUIT XapaKkTep IIKO/H, siKa
Morsia 6 BUHHMKHYTH, SIKIO O DH3WK HEBIJAMOBIHOTO TOBO/UKEHHS peasi3yBaBcs,
a Takox BaxkJuBicTh, Ky Cyn nazae crarti 3, moustrs eheKTHBHOrO 3acoly
MIPaBOBOTO 3axXWCTy 3TiAHO 3i craTTeio 13 BUMarae 3ampoOBAKCHHS HE3aJeKHOTO
POBIJISALY CTOCOBHO TBEP/KEHHSI PO Te, MO ICHYIOTh CYTTEBI MiICTaBU MOOOIBATUCS
BUHUKHEHHSI PEAJIbHOTO PU3WKY MOBOJKEHHS, sike cyrnepeunth ctarti 3. [TomiGHwmii
PO3IJIsi/l MOBUHEH 3JilicHIOBaTUCSA O3 ypaXyBaHHs MOTEHIIHHOIO JIsTHHS, sIKe MOTJIa
6u sarogisTu ocoba i gKe cayrye miacraBoio ii Bucesenns, Ta 6e3 ypaxyBaHusa Oyab-
SAKOI YABHOT 3arpo3u 0coOM HAIIOHA/IbHIT Ge3Tient 1epKaBHy, siKa 110 0C00y BUIABOPSIE».

6
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MIPAaBOBUMY TPA/IUINISIMU JIepKaB-4JIeHiB 3a3BUYail MAalOTh OPUCIUKINIO Y
cepi BIANOBIZHOTO 3aKOHO/ABCTBA (CTOCOBHO IIi€I Ta HACTYITHUX BUMOT
muB. Pexomenmamio (2004) 20, sragany B myHkTi 25). Cya — sIK mpaBuUiio,
3 PO3IJISIY NUBLIBHUX ab0 aAMiHICTPAaTUBHUX CIPaB — IIOBMHEH MaTu
MOJKJIMBICTh BUBYMTHU BCi MPaBOBi Ta (DaKTWUHI NMUTAHHSA i HE MOBUHEH
obMeRyBaTuCs (DaKTaMU, YCTAHOBJIEHUMHU aJIMIHICTPATUBHUMHU OPTaHAMIL,

27. IIpaBo Ha cripaBe/IUBNIA Cy/1 Ma€ TapanTyBaTucs (cratts 6 Konsen-
uii). Ile, sokpema, mepexbavae, 10 MOBUHHA ICHYBAaTH PIBHICTH CTOPiH
CY/IOBOTO TIPOTIECY 1 110 TPOIIEC TIOBUHEH OYTH 3MaraJbHUM 32 XapaKTePOM.

28. TIpaBo Ha cHpaBeIUBUI CyA BUMarae, mob yci JOKasu, TPUIHATI
CyZIOM, y TIpUHIHII GyJIH JOCTYITHUMHU JIJIST CTOPIH 3 METOM 3abe3eueHHsT
3MarasibHOCTi Tiporiecy'’. BuHuKae s3anuTaHHS: KU CTYIiHD OOMEKEHHS
JOCTYILY 0 JOKYMEHTIB, CBifKiB ab0 iHIIMX zKepes JI0Kas3iB Moxke OyTh
HPUMHATHAM, SKIIO HeThes Ipo nuTantsg Oesnexu? Ko gocTyin 10 10Ka3iB
HAJIAETBCST aJIBOKATaM, a He 0e3M0CEPe[IHbO CTOPOHAM, OCKIJIbKH IPsIMe
PO3KPUTTS JKepesi JI0Ka3iB BiJMOBIAHIUM 0co6aM MOXKE CTAHOBUTH 3aTrPO3y
CYCITIIJIBHUM iHTepecaM, HOPYUIYIOTbCS TOTEHIIHHO CKIaHI TUTAHHS, YU HE €
Te CYyTTEBMM 0OMEKEHHSIM IOJI0 e(heKTUBHOTO 3aC00Y TPABOBOTO 3aXKCTY Ta
IMI0/I0 1TpaB cToponu 3axucTy?!! HesasnmexHo Bijt TOTO, SIKUM € PIllIeHHS 110/10
JIOCTYITY /IO IOKa3iB CTOPiH Ta afBokaTiB 3axucrty, KPEC BBakae, 1o xo/Hi
00MEKEHHSI He MOJKYTh TTOIIMPIOBATIICS HA MOSKJIUBICTD CY/II MaTH IPIMUI
Ta 0COOUCTHUI JOCTYTI J0 AOKYMEHTIB, CBIJKIB Ta IHINNX JKEpeT TOKa3iB
1Uist 3a0e3TeueHH sl OIIHKK BCiX BIAMOBIAHUX (DAKTIB CYZOM i, TAKUM YIHOM,

10 Tus. Pekomenpariio (2004) 20: «CyaoBuii npoiec moBUHEH MaTH 3MaraibHUil Xapak-
Tep. Yei loKasu, TPUIHHATI CyI0M, HOBUHHI y NPUHIMIT OYTH JOCTYIHUMU JUJIsE CTOPIH
3ajuis1 3abestevents 3amaraiabuocti» (1. B (4) (d)).

€Bporneiicbkuil cyz 3 1IpaB JIOAMHU TIyMAYUTDh IIPaBO AOCTYIY 10 JOKa3iB CTOPiH Ta
QJ[BOKATIB 3axucTy B pinenHi y crpasi Chahal yepes HerpsiMe MOCUIAHHS HA 3aKOHO/IAB-
crBo Kanazu: «ocobu ... BBaskau, M0 CY/I0OBUN PO3TJIs]] HE CTAHOBUTH e(DEKTUBHOIO
3aco0y MPaBOBOTO 3aXUCTY B CIIPaBax, sIKi CTOCYIOThCs HallioHaIbHOI Oesneku. Crarrs 13
BUMArae npuHaiiMui, o0 MeBHUN He3a/IeKHUN OpraH Mir OliHUTH BCi hakTu it JoKa3n
Ta MaB [PABO BMHOCUTH PillleHHs1, sike 6yJ10 6 000B’s13K0BUM [171s1 JlepsKaBHOTO ceKpeTa-
psi. ¥ 3B’s13Ky 3 unm Amnesty International, Liberty, Hentp AIRE ta JCWI ... 3Bepiysin
yBary Cyjty Ha IIPOIIE/LypY, SIKa 3aCTOCOBYETHCSI TPU PO3TJIsiLi TOAiOHUX cripaB y KaHazi.
Binnosinno no 3axony Kamazu npo immirpaniio 1976 poky (3minenoro 3akoHnom I1po
immirpartiro 1988 poxy) cymnst DemepaabHOTO CyLy MTPOBOANTD 3aKPHUTE CAYXaHHS BCiX
JI0Ka3iB, 10JI0 SKUX 3asiBHUKY HAJAETbCS y3araJbHEHWH, HACKIJIBKU 1€ MOXKJIMBO,
BUKJIAJI TOPYIIEHOI CIIPABH, a BiH YN BOHA Ma€ MIPaBO 3a/Iy4aTl IPeCTAaBHUKA Ta Hala-
Batu nokasu. KoHgizeHiHicTh MaTepianis, sKi cTOCYIOTbCsI Oe3neku, 30epiracTbest
IIJISIXOM BUBYEHHS 1IUX /IOKa3iB 3a BI/ICYTHOCTI SIK 3asIBHUKA, TaK 1 0r0 1pe/icTaBHUKA.
TTpore 3a Takux 0OCTAaBUH IXHE MicIle 3aiiMae mepeBipeHnii ciyk06010 Oe3eKn aJBOKAT,
TPOIHCTPYKTOBAHUN CY/IOM, SIKMI 3/1IIICHIOE TlepexpecHe ONMMUTYBAaHHS CBIJKIB Ta 3ara-
JIOM JIOIIOMArae Cyzly B liepeBipli apryMenTiB gep:xasy. CTUCIUN BUKIAL 10Ka31iB, OTPU-
MaHUX Yy XOAi 3AifiCHEHHS 1€l MpOoLeAypH, 3 IEBHUMU HEOOXIAHMMU BHJIYYEHHSIMU
YACTUH TEKCTY, HATAEThCS 3ABHUKY>.
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JUIST TIPUWHSTTS PillleHHs 1010 eeKTUBHOTrO 3axucty mnpas (ctarrtst 13
Konsenrtii).

29. 3a3HavyeHi BUINE TPUHIIANN TAKOK MOIIUPIOIOTHCS HA PillleHHS, SKi
CTOCYIOTbCSI BUceJieHHs abo jenopraiii iHosemIlss, abo BiIMOBU #OMYy B
JI03BOJII HA MPOKWBAHHS YU B HA/IAHHI IeBHOT (hopMu 3axucty (HATTPUKIIA],
cratycy Oixkennsa abo cyOCHIIapHOTO 3aXMCTY), SKIIO HOMY BHCYBAIOThCS
06BUHYBAYCHHS Y CTBOPEHHI TEPOPUCTUYHOT 3aTPO3H.

30. Xoua crartsa 6 KomBeHIil He IOIIMPIOETHCS Ha BUCEJTEHHS Ta
JIETTOPTaIliio iHo3eMIIiB!2, CJTi/ 10epKyBaTUCS TIPaBa Ha CIIPABEJIUBUIT Cy/T
CTOCOBHO TINX 3ax0/1iB (/inB. TyHKT 4 Pexomenparii (2004) 20).

31. KPE€EC BBaxkae, mo nomiOHi IOBHOBAKEHHS CYIYy CTOCOBHO
KOHTPOJIIO MaioTh OyTH e(eKTUBHO rapaHTOBaHi BiZiHOCHO oOMeKeHb Ha
cBOOOIY IepecyBaHHS IHO3EMIIB IO 3aBEPINEHHs PO3IJIALY CIPaBU IIPO
ixHe BuABOpeHHs abo aernopraiiio. KpiM Toro, KOHTPOJIb 32 YMOBaMHU IUX
00MeKeHb MOBUHEH IapaHTyBaTHUCS TaK CaMo, SIK 1 [ YMOB TPUMAHHS I
BapToIO.

32. YV Gyb-IKOMY BHIIAJIKY HE MOKHA BUMHSITH jKOHOI HEBUIIPABHOI i,
HOKH cripaBa posrisiaaeTsesits, e osHavae, 1o genopraitisi B Xoi posriisiLy
CIIPaBU HEe MOKe OyTH MPUIHSTHOI 3a JKOAHUX OOCTABUH, SIKIIO Tl PU3UK
HOPYIIEHHST MOTPAILISIIOTh aOCOJIFOTHI MpaBa, 3axuileHi crartsmu 2 abo 3
Kougewntii's, Tarepecu my6iiuHOrO MOPsiIKY ab0 HAIlOHAJIBHOI Oe3meKn
(gramani B crarti 1 IIporokomy Ne 7 mo Kowmsenmii Big 22 smmcromnama
1984 poky) € HeCyTTEBUMM, SIKIIO HAETHCS PO aOCOJIIOTHI IIpaBa.

33. KPE€C BBaxkae, 110 3 OIJIs/ly Ha JieliKaTHe 3aB/laHHs TapaHTyBaHHS
OCHOBOIIOJIOKHUX TIpaB i ¢cBOOOJ KOHTPOJIb 3a BCIiMa aJMiHICTPAaTUBHO-
TTPABOBMMM 3aXOJ[aMU IIO/I0 BUCEJEHHS iHO3eMIliB (a TaKOK TUMYacOBOTO
HATJISIy 32 HUMW), BUMOTH JIO Bi3, KOHTPOJIb TOKYMEHTIB, 10 MOCBiTYyIOTH
ocoby, 3ab0poHu 06’€nHaHb, 310paHb, MPOCIYXOBYBAHHS, BCTAHOBJICHHSI
Bijleokamep, po3InyKy ocib i3 3acTocyBaHHIM iHPOPMAIIHHIX TEXHOJIOTIN
HNOBUHHI OyTH JOpYyUYeHi 3BUYailHUM cy/1aM (y TOMY YHCJI aIMiHICTPaTUBHIM

12 JTus., nanpuknan, n. 40 pimenus €CILJ y cnpasi Maaouia v. France Bix 5 x0BTHS
2000 poky: «Cy/ BBaskae, 10 PillleHHsI CTOCOBHO B'i3fty, nepebyBaHHs Ta Jenoprartii
IHO3EMILiB HE CTOCYIOThCSI BUSHAUEHHS MIPaB Ui 000B A3KIB IUBLILHOTO XapaKTepy 3asB-
HIKa 260 BUCYHYTOTO MPOTH HHOTO KPUMIHAIBHOTO OOBUHYBAYEHHs B Po3yMiHHi M. 1
crarti 6 KonBemniriis.

13 Jlus. n. 124 piwenus y cupasi Mamatkulov and Askarom o. Turkey Bin 4 mororo
2005 poxy: «beayMOBHO, MOKHA cKa3aTH, 10 B Oy/Ib-sIKiil MPaBOBIN crcTeMi HaIEKHE
Bi/lIIPaBJIEHHST TPABOCY/I/IsI BUMArae, o6 sKO/Hi HeBUIIPABHI /il He BUKOHYBAJIUCS /10
3aBEPIICHHS TPOBA/KEHHS».

14 Ilus. Takok yske srajysaHe pimenns y cnpasi Chahal, srinno 3 axum Konsenuis
MicTUTD abGCOMIOTHY 3a00POHY KaTyBaHb.
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cyzlam), SKi CKIQMaloTbesd 3 NpodeciiHuX Cy/IiB, TPU3HAYEHUX 3TiHO 3
3aKOHOM Ta HaJliJIEHNX TapaHTisSIMU He3aJIeKHOCTI.

34. 3aBmanus 3abesnedeHHs1 e(eKTUBHOTO 3ac00y MPABOBOTO 3aXUCTY
MOske OyTH JOPYdYeHO JIMIe CyJdaM Ta CYAISAM 3arajbHOl IOPUCAMKIIIL,
OCKIJIbKM BOHU (PYHKI[IOHYIOTH 3Ti/HO 3 PABOBUMHU TPAAUIISAMU OKPEMUX
KpaiH Ta MalOTh CIeIiagbHi 3HAHHS (HAPWKJIAJ, MWUB. MyHKT 26 BwUIle
CTOCOBHO a/IMiHICTPATUBHUX CYI/IiB).

C. KPUMIHAJIbHO-ITPABOBI 3AXO0U

35. HeoOxigHicTh pearyBaHHs Ha aKTH TEPOPU3MY 32 JOIIOMOTOIO 3aCO0iB
KPUMIHAJBHOIO IIpaBa BiXKe JAaBHO IATBep/KeHa JOKyMeHTaMu Paan
€pponn (auB. Pexomenpaniro Ne 703 (1973) IlapiamenTtcbkoi acambirel
00 MiKHApoAHOrO Tepopusmy). Ile pearyBaHHsi Tepeabavyac BiKHUTTS
JlepsKkaBaMU  BIZIITOBIZTHUX 3aXO7IiB, SIKi CTOCYIOThCSI MaTepiaTbHOTO ITpaBa
(dacTuHa <«a» HUKYE); dacTWHA <«b» HIKUE TpUCBsUEHA HE3MiHEHiil posi
Cy/UIi B KPUMIHAJIBHUX CIIPaBax 110/[0 TEPOPU3MY.

a. MarepiajibHe nMpaBo

36. Barato nep:kaB BKJIOUWJINA <TEPOPU3M» K KOHKPETHWI 3JI0UYUH
IO CBOIX HAIIOHAJBPHUX KPUMIHATHbHUX 3aKOHOJABCTB, TAKUM YUHOM Bif-
pearyBaBIIM Ha CIIJibHe Oa’kaHHsSI, BUCJIOBJIEHE B PI3HOMAHITHUX MiKHa-
poaHux mpaBoBux iHcrpymeHnrax Opranizaiii O6’eqnanux Hariii, Pagu
€spornu ta €sponeticbkoro Corozy.

37. 3 orygay Ha TSHDKKICTB TPABOIMOPYIIEHb, SKi PO3TISAAAIOTHCS SIK
TEPOPUCTUYHI, @ TAKOK Ha MPOIlecyaTbHi HACTIKH, SIKi BUTIIIMBAIOTD 13 HUX,
Ba)KJIMBO, 100 OCHOBHI MPUHIUITM KPUMIHAJIBHOTO TIPABa 3aCTOCOBYBAJINCS
JI0 TEPOPUCTUYHUX [IPABOIOPYILIEHD TaK CaMo, K i 10 Oy/b-SIKOTO 1HIIOro
KPUMIHAJBHOTO IPABONOPYIIEHHS, a CKJAJ I[bOTO TPABOMOPYIIEHHS MA€E
OyTH YiTKO Ta TOYHO BUSHAYEHUM.

38. BianoBifHICTh MM KPUTEPISM BaXJIMBAa HE JIUIIE 3 TOYKH 30pPY
JIOBEJICHHST BUHYBATOCTI y TIPABOIOPYIIEHHSX, sIKi BKJIIOYAOTh 0OE3I10-
cepeHiil Hama Ha ocib abo MaiiHo, aje it st Gyb-IKOTO BUMAIKY, KON
HaIliOHAJIbHE 3aKOHOJIABCTBO Tepebayac KBami(ikallito neBHUX HImMX i,
HAIPUKJIAJ, TMATOTOBKA ab0 (hiHAHCYBAHHS TEPOPUCTUYHOI JISLIBHOCTI, SIK
TEPOPUCTUIHHX.

39. Ockinbku TEepopusM He BU3HAE JI€PKABHUX KOPIOHIB, MPaBOBa
BIAIMIOBiZIb Jlep;kKaB TIOBMHHA 31HCHIOBATUCH HA MIKHAPOJHOMY PiBHI.
Ienytoui MiskHApOAHI TPABOBI iHCTPYMEHTH B Iiil Tasysi 3a6e3meuyioTh
CIiIbHY HOpMATUBHY 6asy st 60poTh0Ou 3 Tepopuamom. CyisiM pisHUX
JIepyKaB JOTOMOrJI0 6w, IKOM MiKHAPOJHA CIIJIbHOTA, 30KpeMa y cdepi
MizKepKaBHOTO CIiBpoOiTHHIITBA (HAlpUKJal, B 0OMiHi iHGopMalieio ta
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CYZIOBINl M0mMOMO31), po3po0OHIa MOroIKeHe BU3HAUCHHS TEPOPUCTUUHUX
PaBOIOPYIIeHb, sIKe BiAmosizano 6m cranmapram crarti 7 KonseHIii.
Cymui, siki TjyMadaTh IIpaBoO, TOBUHHI, 31 CBOro OOKY, BPaxOByBaTh
MIKHAPOJHNH BUMIP I[bOTO SIBUIIA TTPU 3aCTOCYBAHHI HOPM ITpaBa.

b. Poub cy//ti 3a1MIIa€ThCs HE 3MIHEHOIO B KPUMIHAIGHOMY MPOILEC] Y
crpaBax Mpo TEPOPHU3M

40. Y KOHTEKCTI KPUMIHATBHOTO TIPaBa Cy//I TAKOK BiirpaioTh MPOBIAHY
posb y 3abesledyeHHi HalesKHOI PIBHOBArM B YaCTUHI MaTepiajbHOIo i
IPOIECYAIBHOTO TIPaBa MiX HeOOXIAHICTIO BUSBJIATH H IEPeCIiLyBaTl TepPo-
PUCTUYHI TIPABOMOPYIIIEHHST Ta TapAaHTYBAHHSIM TIPaB JIOAUHU THX OCi0, sSKi
MiI03PIOIOTHCS Ta OOBUHYBAUYIOTHCS Y BANHEHH] TIOMIGHIX MTPABOTIOPYIIIEHD.

41. Bepyuu 10 yBaru 3a3HaueHi BUIIE MUTAHHS, MOSKHA PO3TJITHYTH JIesIKi
po6GJIeMHT OO POJI CY/ULL B CYIOBUX CIIPABaX PO TEPOPUSM.

i. BizmoBa Bix «0co0auBHX CcyaiB>

42. KPE€C 3a3nauae, 1110 HacIpaB/Ii yHIBEPCATBHOIO BiITIOBI/I/IIO €BPOTIET-
CHKUX JIEP/KAB Ha BUMOTY BCTAHOBJIEHHS GalaHCy MiK aHTUTEPOPUCTUIHOIO
Ge3MeKol0 Ta 3aXMCTOM TIpaB JIOAMHU Oyaa BiMOBa Bl CTBOpPEHHS
«0cObMMBYX CyHiB> (tribunaux d’exception) (nuB. myHKT 15 Bulle) SK peakiii
HA [IOTOYHY 3arpo3y, SIKY Hece TEPOPU3M.

43. Jlep:xaBu MOBUHHI IOBIPSTH JIIIOYUM CY/IOBUM YCTAaHOBaM, SIKi MalOTh
3HAXO/UTHU 3a3HAYEHU I OAJIAHC 3TIIHO 3 HOPMaMHU [TPaBa, 110 3aCTOCOBYIOThCST
B JIEMOKPAaTUYHUX Jlep:KaBaX, BPaxOBYIOUM MIKHAPO/HI KOHBEHIIi Ta,
30KpeMa, EBpOITelicbKy KOHBEHILIIO 3 TIPAB JIIOJIUHU.

44. KPE€EC BBaxkae, 10 posib CyMJI Yy CIpaBax, sKi CTOCYIOTbCS
TePOPUCTUYHUX aKTiB, He TIOBUHHA BIiJIPISHATUCS BiJl Ti€l PO, AKY CYII
Bi/IirPa€ CTOCOBHO IHIIMX TIPABONOPYIIEHb, Ta IO XapakTep MpeaMeTa
PO3TJISiZTy He BUTIPABIOBYE BiIMOBY BiJl 3BUYAHUX TTPABUJI, SIKi PETYJIOIOThH
KOMIIETEHIII0 CY/IiB.

45. TuMm He MeHIIe, BaXK/JIUBICTh IPOOJIEMH TEPOPU3MY Iepeadadac, 1o
3JI0YMHHU, SIKI CTOCYIOTBCS I1i€] KaTeropii, MOBUHHI PO3IVISAATUCS CYAAMHU,
SIKI MafoTh FOPUCAWKINIO /IS CJYXaHHS Ta BUPINIEHHS CIPaB CTOCOBHO
HaUTSDKUMX 3JIOYMHIB, SIKIIO 1151 KOMIIETEHTIis PO3TO/IIJIIETHCS MiXK HAIlio-
HAJIBHUMHU Cy/IaMH.

46. KPEC BusHae, mo Micuesi o6craBuny abo BUMOTH Oe3IeKu CyIaiB
MOXXYTb IHOII BUTIPAB/IOBYBATH iCHYBAHHS CIIEIIaIi30BAHUX CY/IiB, IKi MAlOTh
KOMTIETEHIIITO TITO/I0 CTIPaB TIPO TEPOPHU3M.

47. Y Oynp-KOMY BUIIAAKY BasKJIMBO, 1100 MoAi0HI crelianizoBaHi cyau
CKJIAJIAJIUCS 3 HE3AJIEKHUX CY/IIB 1 3ACTOCOBYBAJIM 3BUYAITHI [TPOIECYATbH]
mpaBujia 3 MOBHUM [OJEeP/KAHHSIM IIPAB CTOPOHU 3aXUCTy Ta, 3a3BHUYAIL,
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[paBa Ha IyOIiYHUI Cy0BUIl POSIJI Y TaKKii crioci6, mob crpaBeainBicTh
Cy/IOBOTO TIpotiecy Oyiia rapaHTOBaHA B YCiX CIIpaBax.

48. Cuij yHMKAaTH TaKUX CUTYaLill, KOJIM, 3 OZHOrO OOKY, CJiaui BOJIO-
JHIOTH CIETiaIbHUME 3HAHHSIMU B TaJTy3i TEPOPU3MY, a, 3 IPYToro OOKY, CyuI
Ta MPOKYPOPHU CTUKAIOTHCS 31 CKJIAHONAMU Yepe3 HecTauy iHdopmarltii ta
3HAHb.

49. HaBuaHH4 cy/i/1iB TOBUHHO OXOTLTIOBATH BC1 MUTAHHS KPUMiHAJIBHOTO
Ta (piHAHCOBOTO TIpaBa, $AKi CTOCYIOTbCS PO3YMIHHS TEPOPUCTUYHOI
JISLTBHOCTI, a TaKOX TMOBWHHO BPAaXOBYBATH Mi>KHAPOJHWI BUMIP 3 METOIO
CTIPUSIHHS CTBOPEHHIO CYOBUX MEPEK, M0 € BAKJIUBUMHU IS OOMiHY
indopmartieto, Ta iHIMMX (OPM TPAHCKOPJOHHOI CITiBITPAILi.

50. HaBuasbHi iHiTiaTMBY MalOTh TAKOK HATOJIONIYBATH Ha ITiKPECTEHH]
0co6mmnBol GYHKLII cyaaiB, sKi 3aBKAM HOBUHHI 30epiratu piBHOBArY Mix
HeoOXiAHicTIO 60pOTHOM 31 3JIOUMHHICTIO Ta IIOBArOI0 A0 OCHOBOIOJIOKHUX
1paB HAaBITh TO/li, KOJIU HIEThCS TIPO TEPOPUCTUUHY JIiSIIIBHICTb.

ii. Posb cyai miz yac po3caiiyBaHHs

51. KPEC BBakae, 110, HACKIIbKH O cepillo3HUM He OYyJIO TIPABOIIOPY-
IIEHHs, CyAM IIOBMHHI Ha BCIX CTafisgX pO3CIifyBaHHsA 3a0e3lledyBaTi,
o6 0OMeKEeHHsT THAWBIYaJbHUX TIPaB 3BOJMJIKCS JIMIIE 0 KPUTHYHO
HEeOOXiZHOrO CTYyIIeHs, Malouyd Ha MeTi 3aXMCT CyCILJIBHUX iHTepeciB's.
Cy/u IIOBMHHI OL[iHIOBATH YMHHICTh Ta 3aKOHHICTb J0Ka3iB, 310paHuX CJIii-
YUMW, Ta MaTU TIPOIECYaybHI TTOBHOBA)KEHHST BIJIMOBJISITU Yy TPUWHSTTI
JIOKa3iB, OTPUMAHUX i3 3aCTOCYBAHHSAM KaTyBaHb ab0 HEJOACHKOTO Yn
TAKOTO, 10 TPUHMIKYE, MOBOKEHHS, a00 OTPUMAHUX IISIXOM HOPYIIEHHS
mpaBa Ha 3aXMCT, a00 TISTIXOM 3aCTOCYBAHHS HINX He3aKOHHUX i, Cymn
MOBUHHI 3a6e31euyBari, o0 PillleHHsT CTOCOBHO PO3CJIiIyBaHb BiAOBI1aiu
TTpaBUJIaM CIIPABEJIMBOTO CY Iy Ta PIBHOCTI CTOPIiH.

52. Xoua B JIeSIKUX JlepsKaBax PO3CJiyBaHHS MPOBOISTHCS CITEIialb-
HUMM  cay:kO0aMM, sKi € BaXKJIMBUM I1HCTPYMEHTOM PO3CJIiAyBaHHS
Yy [OIEPEIKeHHs 3J0YMHHOCTI, AIsVIbHICTH LUX CJIy:KO He IOBHHHA
[OPYIIYBaTH YNHHE 3aKOHOIABCTBO Ta M€ MepedyBaTh Il AeMOKPAaTUIHUM
KOHTPOJIEM BiToBiHO 10 BuMor KonBentrii'®,

15 JTuB. TakoK CTOCOBHO POJIi, SIKY IPOKYPOPCHKi CIIy:KOM MOXKYTb Biirpasatu B 3abe3e-
4YeHHi 3axucty 1pas Joaunu, Pekomengaiiio (2000) 19 «Ilomo posi npokypopa B cuc-
TeMi KpUMiHAJIBHOTO paBocyuist>. KPEC getaibHO BUBYUTH y Maiiby THhOMY BUCHOBKY
B3aEMOBIITHOCUHY MIXK CY/0BOIO BJIaJI0I0 Ta IIPOKYpaTypoio (1uB. PaMkoBuil riaobasib-
HUH TUIaH giil s cyaais y €sporti, fokymert KPEC Ne (2001) 24).

16 Tus., HanpuKIaz, Z0omoBiab Beneniancokol komicii «CiyskOu BHYTPIlIHbOI Oe31eKu B
Esporii» (CDL/Inf (98) 6).
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53. KPEC BBakae, 10 yci yXBajd PO 3aMOPOKEHHs, apemT abo
KOH(iCKaIlilo aKTWBIB, $Ki yXBaJTIOIOTHCS 3 METOI0 TIOMEPEIKEHHS
(bimancyBaHHS TEpopuU3My, MAIOTh BUABATHUCS 3 JOTPUMAHHSIM TIOJOKCHD
3aKOHY Ta MIJJISITaTH TepeBipii i peryJsipHOMY KOHTPOJIIO 3 OOKY CY/LY,
OCKIJIBKH Ti yXBaJI MOKYTb CEPIO3HO TOPYIIYyBaTU MIPABO Ha IMPUBATHICTH

Ta IIPaBO BJIACHOCTI.

54. Papa €sponu npuiinsiia Pekomenpgartiio (2005) 10 Komitery mini-
crpiB Pagu €sporm nep:kaBam-usienam  «Illogo cremiampaux MeToiB
pO3CIliyBaHHs y 3B’A3KY 3 TSKKUMM 3JIOYMHAMM, Y TOMY YHCJI aKTaMu
Tepopusmy» 7.

55. Ilg PexomeHmamist TiAKPECTIOE, 10 BUKOPHCTAHHS CIEI[iaThHIX
METOJIiB PO3CJIlyBaHHS € BaKJIUBUM iHCTPYMEHTOM Y KOHTEKCTI 60pOTHOU 3
TSDKKUMY 3JI0YMHAMY, (DAKTHIHO BUMHEHUMHU a00 TAKUMHU, 1[0 3HAXOSTHCST
Ha cTail mifrotroBKu, ajge PexoMengallig TakoK 3a3Hadae, 110 TaKl METOIN
MO’KYTh 3aCTOCOBYBATHCS JIUIIIE Y BUITAJIKAX Ta 32 YMOB, YiTKO BU3HAUEHUX
3aKOHOM, Mijl HAJIEKHUM KOHTPOJIEM CYIOBUX OpraHiB abo iHININX <«He3a-
JexkHnux opradiBs. KPEC BUCIOBIIIOE CYMHIB Y TOMY, TIIO CYZIOBUI KOHTPOJIb
Moske OYTH NepeJaHuil o KOMIIETEHI] IHIINX «He3a/JesKHIX OPraHiB», KPiM
TUX CYZJIiB, SIKi 3TiJIHO 3 TPAaBOBUMM TPAUITISIMI OKPEMUX JlepP>KaB 3a3BUYaA
MaloTh IOPUCUKINIO B Taly3i BiMOBIAHOrO TpaBa ([MUB. IMYHKT 26 Buie).
Konmenist 3ayyeHnst «He3aJeKHUX OPTaHiB» € HEUYiTKOI0 i He TapaHTYE
CTIPABEIMBOTO PO3TJISIAY CIHpaBW, SK TOro BuMarae myHKT 1 crarti 6
Kounsenmii.

56. KPEC BBaxkae, 1Mo cremiagbHi MeTOAW PO3CTiLyBaHHS MTOBHUHHI
BIIIIOBiIaTH TIPUHIMIIAM 3aKOHHOCTI Ta HPOIOPLIHHOCTI Ta y Oy/Ib-sIKOMY
BUIIQJIKY PO3TJSAATHCS SIK THUMYACOBI 3aXO/M, a iXHE 3aCTOCYBAaHHS Ma€
BifGyBaTUCA T/ TOCTIHHUM KOHTPOJIEM KOMIETEHTHOTO Cyay (BKIIOUHO
3 HaJAHHAM CY/IOM IOIEPEHbOrO JI03BOJIY CTOCOBHO 3aCTOCYBaHHS IIMX
METO/IIB).

iii. PoJsib cy/iai mij; yac TpUMAHHSI 1i/T BAPTOIO

57. KPEC wmarazuye, 1mo noJjoxents nyHkris 3 ta 4 crarri 5 Konsenuii
MOBUHHI JIOTPUMYBATHUCS IIOZI0 JOCYZOBOTO 3aTPUMAHHS Ta 3aCY/KEHHS
oci6 y 3B'a3Ky 3 oOBUHYyBaueHHAM y Tepopusmil®. TlosbasieHHss Boai €

17 3rigno 3 Pexomennaiieio (2005) 10 crieianbhi METOAM PO3CIIiYBaHHS BU3HAYAIOTHCS
K «METO[IH, 10 3aCTOCOBYIOTHCS KOMIIETCHTHIMU OPraHaM# B KOHTEKCTi KPUMiHAJIb-
HUX PO3CJIiZlyBaHb /IS 1iJIell BUSBJICHHS Ta PO3CJiAYyBaHHS TSKKUX 3JI0YUHIB 1 Mmif0-
3pIOBAaHKX 3 METOI0 30upatHs iHGopMaLil TaKuM YUHOM, 1106 Le He CTalo0 BiJoMO Higo-
3PIOBAHOMY>.

18 TTynkr 3 crarri 5 Konsenitii: «Kosken, koro saapentoBano abo 3aTpuMaHo 3riiHo 3
MOJIOKEHHSIMU THANYHKTY “c” myHKTY 1 11i€i cTaTTi, Ma€ HeraitHo MOCTATH MEPEL CYIIEI0
YU {HIIOIO OCAL0BOI0 0COG0I0, AKIil 3aKOH HAIA€ TPABO 3AIHCHIOBATH CYIOBY BJAALY, i
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[OKapaHHsM, 10 HaKJIaJIa€ThCsl CYA0M Ha 0ci0, BUHA AKUX OyJja JoBeJeHa.
OjHaK y BUHATKOBUX BHUIQAKaX OCOOM MOKYTh mepebyBaTHl il BapTOIO
JI0 BUHECEHHS CYI0BOTO BUPOKY, 0 PO3IJISAAETCS K 3aMO0IKHUN 3aXijl
(3aTpuUMaHHs, Bi/]MOBA y 3BIJIbHEHHI ITiJ] 3aCTaBY /10 BUCYHEHHS O(DiIliitHOTO
00BUHYBAaYEHHS TOIIO, AKi MOKYTb 3aCTOCOBYBATUCH SIK /10, TaK 1 IIiJi Yac
CYZIOBOTO TIPOIIECY ).

e 3aTpuMaHHS MiZI03PIOBAHUX

58. CTocoBHO 3aTpuMaHHs ab0 TPUMAHHS i BapTOIO 0 BUHECEHH
BUPOKY, KUl BCTAaHOBJIOE BUHYBATICTb, HallioHAJbHA [IPAKTUKA € Pi3HOIO
11010 00CcATy 3aX0/iB 3 0OMEKEHHS [IPaB JIOAUHU, SIKE JO3BOJIAIOTH MEBHI
kpainu. TakuM YUHOM, X042 OKpeMi KpalHu 301JIBIIIIN CTPOK 3aTPUMAHHS
HOJIIIEI0 Y BUIAAKY TEPOPUCTUYHUX CIIPaB ab0 HABITh CTPOK HOIEPELHBOIO
yB'sI3HEeHHs, I1epebauyeHoro 3arajJbHUM IIPaBOM, iHIN KpaiHU He MaioTh
HaMipy BiIXOZMTH BiJ] TOJIOKEHD YCTAJIEHOTO TIPaBa.

59. OckibKU cBOOO/A TIEPECYBAHHS € OJHUM 13 OCHOBOIOJIOKHUX IPaB
y ZeMoKpaTuaHuX fep:kaBax, KPEC BBaxkae, Mo 3aXoau, sIKi MOPYHIYIOTh
peaJtizallifo 1bOTO TIpaBa, MOBUHHI YiTKO BU3HAYATUCS 3aKOHOM. AJie OKPiM
TOTO, CY/JIi, SIK TapaHTH IHAMBIAYaJbHUX CBOOO, MOBUHHI 37iHCHIOBATH

oMy Mae OyTH 3a6e3IeueHO PO3IJISI CIIPABH CYIOM YIIPOAOBK PO3YMHOTO CTPOKY abo
3BIJIBHEHHSI ITiJI Yac MPOBa/pKeHHsL. Take 3BlIbHEHHS] MOKe OyTH 0OYMOBJIEHE rapaHTisi-
MU 3'sIBUTHCS Ha cynoBe 3acigannst». [Iyakr 4 crarti 5 Konsentii: «Kosken, koro 1mos-
6aBsieHo cBOOON BHACJI/IOK apenity abo TPUMAHHSI I1iji BAPTOIO, MA€E IIPABO iHiIi0BaTH
MIPOBAJIKEHHS, B XO/Ii SIKOTO Cy/I 6€3 3BOJIIKAHHSI BCTAHOBJIIOE 3aKOHHICTh 3aTPUMAHHS 1
[PUIMAE PillleHHS PO 3BIIbHEHHS, KO 3aATPUMAHHS € HE3AKOHHUM .

Kpim Toro, y 1. 61 pimenna €CIIJI y cupasi Brogan and others v. United Kingdom Bin
29 sucromnana 1988 poky Cyzmom 0yiio 3a3HaY€HO, 10 PO3CITiAYBAHHS TEPOPUCTUYHUX
IPaBOINOPYIEHb, GE3CYMHIBHO, CTBOPIOE JIUISI JIEP;KABHIX OPraHiB 0COOIUBI MPOGIEMH.
E€CILJI BusHag, 1110, 34 yMOBH iCHYBaHHS aJIeKBATHUX 3alI001KHUX 3aX0/1iB, 00CTaBUHI
TEpPOPU3MY Y CIPaBi, 0 PO3TJIAAAETHCS, «MAIOTh HACITIKOM ITIPOJOBKEHHS IEPIOY,
MIPOTSTOM SIKOTO JIEP/KABHI OpPraHu MOKYTh (€3 MOPYIIEHHS 1. 3 CTaTTi 5 yTpuMyBaTu
0co0Yy, TMiI03PIOBAHY Y BUNHEHH] TSKKUX TEPOPUCTHYHUX MTPABOMIOPYIIEHb, M/l BAPTOO
JI0 TOTO, SIK BOHA IOCTaHe Tiepell Cy/Ieo abo HIIOK CYA0BOIO TOCAT0BOI0 0COBOI0.
CruraziHOII, HA SAKi MMOCHUJIAETHCS YPs/l, CTOCOBHO CY/OBOTO KOHTPOJIO 32 PillIEHHAME
LIO/I0 APELITY Ta 3aTPUMAHHSI [1i[03PI0OBAHUX TEPOPUCTIB MOKYTh MATU BILIUB HA CIIOCIO
3aCTOCYBAHHSI TTOJIOXKEHD T1. 3 CTATTI 5, HATIPHKJIA/I, BUMAralOui BCTAHOBJIEHHSI BiAIOBi/I-
HUX [POIECyaJbHUX 3aMOODKHUX 3aXO/AIB 3 OISy HA XapaKTep I[PaBOHOPYIIICHD.
[IpoTe BoHM He MOXYTb BHUIIPaB/AaTH TOBHY BiZIMOBY BiJl “HEBIIKJIAJHOTO CyIOBOTO
KOHTPOJIIO” 3rijiHO 3 noJioskentsivu 1. 3 cratti 5». €ECILJI noaae, 1o MoKIUBICTD THYY-
KOrO TJIyMaueHHsI Ta 3aCTOCYBAHHsI TOHSATTS «HEBIIKIAMHICTb> € JIysKe OOMEKEHOI
(1. 62). Ha nymxy €CILJI, naBiTh HAlKOPOTLINIA i3 YOTUPHOX I1€PIOAIB Yacy 3aTPUMaHH
Y CIIpaBi, IO PO3TJISANAETHCA, a caMe YOTUPH [IHI Ta HICTh TOAMH 3aTPUMaHHS B TIOJIITIel-
CHKOMY YIPABJIHHI, BUXOAUTh 3a MEKi CyBOPUX OOMEKeHb II0ZI0 Yacy, H03BOJEHOTO
NepImM pedeHHsM Ir. 3 crarti 5. «Toil Ge3cyMHiBHMIT (DAKT, 1[0 apELIT Ta yTPUMAHH ITiJ[
BapPTOIO 3asIBHUKIB OyJIM BUKJIMKAHI PABOMIPHOIO METOIO 3aXKCTY BChOTO CYCIIbCTBA
Bi/l TepOpU3MY, He € caM 110 co0i HocTaTHIM 15t 3a0e3nedeHHs BiIIOBIAHOCTI KOHKPET-
HUM BHMOTaM II. 3 CTaTTi 5».
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KOHTPOJIb Ha/l 3aXOJaMU 3aTpUMaHHS Ta YTPHUMaHHA i BapTOlO, Y)KUTUMN
/10 BCTaAaHOBJICHH A BUHU.

60. Ileit xonTposb mepepdavae, Mo CyAdi MOBUHHI MaTH MOMKJIUBICTD
[ePEeBIPUTH ICHYBAHHS IOPUAMYHUX Ta (PaKTUIHUX TiJICTAB JIJIsl YyTPUMAHHS
ocobu i BapToio (BKJIIOYHO 3 TI€PEBIPKOIO MifCTaB s MiJ03PU 3TifHO 3
00BUHYBAaYeHHAM, SIK€ IIOBUHHO AOBOJUTUCS A0 BiZoOMa 3aTPUMaHOl 0co0m).
V Takiii croci6 cyani 3ab6e3nedyioTh rapanTii CTOCOBHO IIOBAar A0 TiJHOCTI
oco6u Ta IIpaBa Ha 3aXKCT, a TAKOK CTOCOBHO ITPaBOMIPHOCTI Ta HEOOXiJHOCTI
oOMeKeHHsI IMX IpaB 3 oriaamy Ha dakrtu. IlogibHuii cyqoBUil KOHTPOJIb
CTOCYETHCS W TIPOMOPIIIHOCTI 3aXO/[iB TIOCTABJIEHIM MeTi Ta BiZICYyTHOCTI
HEraTUBHOTO BIUIMBY 3aCTOCOBAHMX OOMEKEHb Ha NPHHIUII IpaBa Ha
3axucT gk Takuil. [[eil KOHTPOJIb TaKOXK I1epeBipsie, uu 3aTpruMaHa 0coba He
MIJIAETHCST KAaTYBaHHIO 200 OY/Ib-sIKOMY 1HIIIOMY HEJIOJACHKOMY UM TAKOMY,
IO TIPUHUZKY € T1IHICTH, TOBOKEHHTO. Cy /It MOKE OTOJIOCUTH HE3AKOHHIMM
3aX0/IM yTPUMAHHS 11iJ] BAPTOIO, SIKi 3/11ICHIOIOTHCS TAEMHO 200 € HeoOMeKeH1
B yaci (a CTPOK yTPUMAHHS ITi/[ BAPTOIO BCTAHOBJIIOE caMe Cy/I/Is1), abo SIKi He
3a0€e311euyI0Th SIBKY 0CO0H Iepel CYAOM, SIK IiepedadeHo 3aKOHOM. SIKIo mpu
saificnenni nux GyHKLINA Cyaas Ai3HAETHCA, 10 0coba Moria OyT 00’ €KTOM
TAEMHOI'O apelITy, yTPUMAHHSI I1ijl BAPTOI0 a0 IepeBe3eHH s, CyIIA IOBUHEH
nepesiaTu 1ie MUTAHHS Ha PO3TJIS/] OPraHiB, BiATOBIIAIbBHUX 32 KPUMiHATBHI
PO3CJIiTyBaHHSI.

e [To36aBJ€eHHS BOJI MiCJIsI CYZI0BOTO MPOLECY

61. CrocoBno nmos6aBaeHHs BoJi 0cib, BuHA IKUX OyJa BCTAHOBJIEHA,
KPEC BBaxae, 1110 cepito3HiCTh TEPOPUCTUIHUX 3JI0UNHIB HE BUTIPAB/IOBYE
6y/b-AKOTO BIiZIXO/MY Bifl 3araJbHUX TIPABWJ, BU3HAYCHUX 3aKOHOM Yy
cdepi KpUMIHATBHOTO CYJIOYMHCTBA Ta 3aXO/(iB YTPUMAHHS i/l BAPTOIO.
3okpeMa, Cy//Id He MOXKE 3aCTOCOBYBAaTH KPUMiHAJIbHY CAHKIIIO 3TiJIHO
3i cTaHmapTaMu A0Ka3iB, SKi BiIPI3HATOTHCS BiJl 3aTaJlbHO BCTAHOBIECHUX
MPaBUJIL.

® YMOBH yTPUMaHHS

62. Ileit BucHoBOok He Mae Ha MeTi OOrOBOpPEHHS TEMH YMOB
YTPUMAaHHsI, X0ua 3a3HaUeHe MUTAHHS 3aCIYTOBYE HA MOAAJBIITNI PO3TJIS]T
y Bucuoskax KPECY. Ilg tema BizmoOpaskac CKJIaAHICTh AOTPUMAHHS
BUMOT SK IMOJO MpaB JIOAWHW, TaK i MIOA0 3aXHCTy CYCIiJIbHUX
inTepeciB. ¥ GaraThox KpaiHaxX iCHY€ BeJHMKa 3arpo3a aBTOMATHYHOTO
HaJ[aHHS MPIOPUTETY MUTAHHIAM O€31EeKH, [0 MOKE CIPUUUHSATH PUSUK
3JI0B’KMBAHD.

19 JTus. PamkoBuil ro6a bHMIT TUIAH il TS cymiB y €spori, npuitaatuit Komiterom
minicrpis na 740-my saciganni, fokyment Ne KPEC (2001) 24.
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63. ¥ mexkax mutanHs, mo poaragnaerbes, KPEC 3Beprae ysary Ha
Pexomenpamio (2006) 2 Kowmitery MiHicTpiB nepskaBam-uieHaMm «Illomo
€BPOMENChKIX MEeHITeHIIapHUX paBusy, npuitaaTy 11 ciurs 2006 poky.

64. Ocobam, 10 TPUMAIOTHCS ITijl BAPTOIO SIK Ii/[03PIOBaHi y BUMHEHHI
TEePOPUCTUYHMX Jiil, Ma€ OyTH rapaHTOBaHO HEBIAKJIAJHUN HOCTYI 10
IOPUIUYHOI JIONIOMOTU Ta /IO TIPENCTABHUIITBA aJIBOKATOM Ha BJIACHUI
Bubip, ae 6 1i ocobu He yrpumyBasucs. Cyau MOBUHHI MaTH MOKJIMBICTH
HaJ/laBaTu HAJEeKHUN CY/OBUI 3aXWCT Ta BWAABATHU BiJIMTOBIIHI yXBaju
1Uist 3a0esledeHHs rapaHTiil TOro, o 3arpuMaHi ocobu He € o0’ekramu
HEJ0AChKOTO0 ab0 TakKoro, IO IPUHUKYE TiJHICTh, NMOBOIKEHHS YU
nokapaHHud. /lyg mboro ¢y MOBUHHI MaTH MOKJIUBICTD (SIKIIO BOHU Tak
BUPIIIYIOTH 13 BJIACHOI iHIIIaTUBH ) IPOBECTH MEPEBIPKY OYb-SIKOTO MiCIs
YTPUMAHHSI Ta MaTH BIJIBHUHN TOCTYTI 10 OYIb-IKOi 0COOH, sIKa yTPUMYEThCS
B TAKOMY MiCIIi.

iv. Posb cyazi B 3aXHCTi CBiIKiB, JKepPTB Ta 0Ci0, sIKi CHIBIPAIIOIOTD i3
IPaBOCYISIM

65. CynoBi mpoltecu IMOAO TEPOPUCTHYHHUX IPABOMOPYIIEHD YaCTO
TPYHTYIOTBCS Ha CBiIYCHHSX JIIO/IEH, SKi TICHO MOB’SI3aHi 3 TEPOPUCTUIHIME
TPyTIaMU Ta STKi € GiTBIT yPA3TUBUMH, HiXK iHIIN, 0 3aIKyBaHH iX a60 iXHixX
6sinsbKux. Ile opyIye muTaHHst 3aXUCTY TaKUX OCi0.

66. JKepTBu TEPOPUCTUYHMX AKTIB IOBUHHI TaKOK OyTH 3aXUIIEHI Big
THCKY ab0 ITOTPOo3, 10 MOKYTh 3aCTOCOBYBATHCS 10 HUX JJIs TIEPEIIKOIKAH-
H¢l IXHIN SBIII B CY/Ii.

67. 3axuCT CBIZIKIB BUSIBUBCST O CKJTaJIHUM 3aBAaHHIM CyTO B HAIIOHATbHIX
paMKax, Gepydd [0 yBarW KOHTEKCT KpaiHU IXHbOro TepebyBaHHs. Tomy
MiKHapOZHA CIIBIIpALls, 10 BiANOBiLAE cTaHAapTaM, ki BKe po3pobJieHo B
iHmMx cepax, € HeoOXigHOWX,

68. Cyaas NOBUHEH 3HAWTH PIBHOBAry MiK HEOOXIAHICTIO 3axXuUCTy
CBI/IKIB b0 JKEPTB 3JI0YMHY Ta MPABOM OOBUHYBAYECHOTO Ha CHPABEITUBUI
cya. Ionibuuii GanaHc BUKIMKAE TPYAHOIL, KOJU CBIIKK Ta KEPTBU €
YYACHUKAMU TIPOTPAMU 3aXHCTY, & KOHTAKT MiXK MiZI03PIOBAHUMHE Ta iXHIMU
a/IBOKaTaM1 MO’Ke He JIOMYCKATUCS HaBIiTh I/l YaC CYZI0BUX CIyXaHb.

69. KPEC mporonye, y BUMafKaxX BiZICYTHOCTI CBIIKIB y ¢yl ab0 aHOHIM-
HOCTi CBifIKiB, a BifTak BiZICYTHOCTI 3MOTH OOBUHYBAYEHOTO OCTOPIOBATH

20 PexomenaItis (2005) 9 Komirery Minictpis Paau €sponu nepxasam-uienam «I{omxo
3aXMCTY CBIAKIB Ta 0ci0, sAKi CIBIIPALIOIOTD 3 IpaBoCyALAM>. JuB. Takox Kepisui npun-
UMK OO0 3aXUCTY MOCTPAKJIAINX BiJl TEPOPUCTUYHUX aKTiB, npuitnaTi Komiterom
MinicTpis Pagu €sponu 2 6epesns 2005 poky, Pexomengaiio (85) 11 Komitery mini-
crpiB aep:kaBam-uieHaMm «IIloo 1mosioskeHHsT MOTEPIJIOT0 B paMKax KPUMiHATIBHOTO
rpaBa Ta KpUMiHAJBLHOTO Tpoliecy», a Takok Pexkomenzariio (97) 13 Kowmirtery mini-
cTpiB AepxkaBaM-unenaM «Illono sansakyBanns CBiKIB i IpaB 3aXUCTY».
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iXHi TBEp/UKEHHS Ta CTABUTHU 3aMUTAHHS, 00 CY/I 3 OTJISALY HA IXHIO POJTh
CTOCOBHO 3a0e3leucHHsT MpaBa Ha 3aXWCT Ta PIBHICTH CTOPIH CYA0BOTO
TIPOTIeCy He 0OTPYHTOBYBATIM BUPOK BUHITKOBO ab0 MePEBaKHO HA TiCTaBi
CBi/TYeHb, HA/IAHNX Yepes3 TT0CEPETHUIITBO CIIIIO0TO.

70. Imma mpo6aemMa, IO IOCTaE IIePel CyAOBUMU CUCTEMAMH, 0B I3aHa
3 iHdopmMallieo, OTPUMAHOIO Bijl PO3BIAYBaIbHUX CJOYKO (4aCTO MLISXOM
TPAHCKOPIOHHOTO HAJIAHHA PO3BiZLYBAJbHUX [aHUX). Y 1bOMY BHIIQJKY
HAeThCs PO 3aXUCT AXKepes, CBIIKIB Ta CHiBPOOITHUKIB PO3BiLyBaJbHUX
cnyx6. KPEC BBakae, mo B 1iil cdepi Tpeda 10TPUMYBATHCS IPUHIIMIIB,
HOAIOHUX 10 3TaJaHUX Y IYHKTI 69.

71. 3 apyroro 6oky, KPEC BBaskae, 1o Cy/ii MOBUHHI TAKOXK yPaxoBy-
BaTH MIXKHAPO/JHI IOPUAMYHI HOPMH, y TOMY YNCJi aHTUTEPOPUCTHYHE
3aKOHO/IABCTBO, 10 3aXUINAE JKEPTB TSUKKUX 3JI0UHHIB, OCOOJMUBO KOJU
BOHU € cBifikamu y cripasi. Came cyist TOBUHEH 3a0e31euyBaT Ha KOKHIN
crazii mporecy, mo6 Oyau BKUTI Bei edeKTUBHI 3aXOMM AJIST 3IHCHEHHS
MOCTPAKAAIUMU CBOIX MPaB y TIOBHOMY 00¢s131 i BojiHOYAC 1100 A0TPUMAHHS
npaB 0OBUHYBAYEHOrO TEXK BiAOyBaaoCd IIOBHOIO Mipolo. SIKINO BiamosimHi
MOBHOBKEHHST HE HaJaHi iHITMM opraHaM Biajgu abo SIKIO Taki opraHu
BJIaJN He 3a06e3MeurIn BKUTTS HANEKHUX 3aXO/iB, CY/UIs TIOBUHEH MATH
MOJKJIUBICTh TapaHTyBaTH Oe3IeKy TOTEPIINX, 3aXUCT iXHIX DPOAWH Ta
MPUBATHOTO JKUTTS, IXHINW JOCTYT /IO TIPABOCY/I/IS, CIIPABE/JINBE CTaBJIECHHS
JI0 HUX, a TaKOK HaJaHHSA iM OesoruiaTHOi mpaBoBoi pomomoru. JKomxi
HeOOIPYHTOBaHI 0OMEKEHHS He MOKYTh HAKJIAJaTHCS Ha 1[I MOBHOBAKEHHS
3 OOKy IHINNX JIEP/KABHUX OpraHiB Ha TiJcTaBl (hiHAHCOBUX YW IHIIUX
MipKyBaHb.

72. KPEC Takox TpOIOHYE, 32 YMOBM BWKOHAHHSI BCTAHOBJIEHOTO
3aKOHOM TIOPSIZIKY, MO0 TIOTEPIJINM HA/laBATacsl HAJIEKHA KOMIIEHCAIIis,
Hanpukiaaz, 3 00Ky gep:kaBu abo 3 mxKepea KoH(DicKalii MailHa IIpaBoIo-
DPYIIHNKA, SKe 3MifCHIOEThCS JIS TOMAJBINOTO BiAMIKOAYBAHHS TITKOIU
moreprriamm2!,

73. Ha zasepmenns KPEC migkpeciioe HeoOXigHICTh 3abe3ledeHHst
JIEPKABOIO OGE3MEKH CJIIUMX, CY/JIiB Ta MEPCOHATY OPraHiB CyIOBOI BJIAJH,
3aJTy9EHUX JI0 PO3TJISLY CIIPAB PO TEPOPHU3M.

21 Tus. KepiBHi NpUHIMIM WOAO 3aXUCTy TOCTPAKAANUX Bijl TEPOPUCTUYHUX AKTiB:
«[TocTpaxkmasmi Bl TEPOPUCTUYHNX aKTiB TIOBUHHI OTPUMYBATH CIIPABE/IJINBY, Bi/ITOBI/I-
HY Ta CBOEYACHY KOMIIEHCAIIiI0 3aBAAHOI IM MIKO/U. SKIIO KoMITeHcallis 3 1HIINX JiKepet
HEMOJKJIBA, 30KpeMa 3 Ha/IXO/KeHb BiJl KoH(picKaIlii Malina BUKOHABIIIB, OPraHi3aTopiB
Ta CIIOHCOPiB TEPOPUCTUYHUX AKTIB, I€PKABA, HA TEPUTOPIT SIKOI BAMHEHO TEPOPUCTUY-
HUIT aKT, IOBUHHA B3STH y4acTh Y KOMIIEHCYBaHHi KepTBaM 1psaMol ¢isuunoi abo mcu-
XOJIOTIYHOI IIKO/IM He3aJIeKHO BiJl IXHBOTO rpoMaisiHeTBa (TipuHIuil 7.1)».
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D. POJIb CYAAI B SAXHCTI CBOBO1 BUPAKEHHA
IMOIVIAAIB TA IHIIUX ITPAB I CBOBO/]

74. TepopusM ypaska€ OCHOBH JIEMOKPATUYHOTO YCTPOIO.

75. Tlonpu 3pocranust Tepoprictudtoi aktusHocTi, KPEC BBaskae, 1o
Cy/UIi HATIIOHAJIBHUX CY/iB MOBUHHI 32 OY/Ib-AKNX 0OCTABUH J0/ICPIKYBATUCST
OCHOBHUX MPUHIIUIIB BEPXOBEHCTBA IPaBa, BKJIIOYHO 3i CBOGOIO0 BUpa-
JKEHHS TIOTJISA/IB Ta {HIIUMY TIPaBaMu 0COOH, 10 € (HYHAAMEHTATLHUMI JIJIsT
JIEMOKPATHYHOTO cycriibeTBa. OCKibKI 60poThOa 3 TEPOPU3MOM HIKOJIH
He MOBUHHA MPU3BOAUTH [0 HIAPUBY IIIHHOCTE 1 CBOOO, SIKI HAMAralThCst
BHUIIUTH TEPOPUCTH, s IEMOKPATil JKUTTEBO BAKJIUBHUM € Te, 00 Cyan
3aTUIIAJINCS  OXOPOHISIMUA JIy’Ke BAKJIUBOI MeKI MiXK J€eMOKPATUIHUM
CYCITIJTbCTBOM Ta CYCIILJIBCTBOM, $SIK€ 3aBJA€ NIKOJAM 3 BUKOPHUCTAHHAM
METOZIB, 1[0 HE3aKOHHO OOMEKYIOTh CBOOOAY BHPasKeHHs HOTJSAAIB abo
MOPYIIYIOTH iHINI mpaBa Ta CBOOOMHM, HANPUKJAA, TIPaBa MEHIIHH YU
MOJIITUYHI CBOOOJIH.

76. Ilpu oOropopeHHi poii cynai gK IHTepIperaTopa 3aKOHY B
nporieci izeHTUdiKaIii BYNHKIB, MO BU3HAYAOTHCS STK TepopusMm, KPEC
MOCUJIAETHCST, HAIPUKJIa, Ha PamkoBe pimennst Pagn Ne 2002/475/JHA.
Y upomy moxkymenti €spormeticbknii Colo3 BUMarae Bijl JlepsKaB-uJieHIB
BU3HABATH TEPOPUCTUYHWMK TIPABOTIOPYIIEHHSIMHU Ta KapaTw [ii, <sKi,
Gepyui /10 yBaru ixHIO MPUPOLY ab0 KOHTEKCT, MOJKYTh CEPIO3HO 3aIIKOUTH
Kpaini a60o MixHapoaHiil opramisaiii, Koau 1mOAIOHI Aii BYMHEHI 3 METOIO
BIJIYYTHOTO 3aJISIKyBaHHSI HaceJeHHs ab0 HE3aKOHHOTO MPUMYIITYBaHHSI
ypsily 4K MIKHAPOAHOI opraHizamii BHUKOHATH IIEBHMII BYMHOK abo
yTPUMATUCA Big #0ro BUKOHaHHs, a00 cepiiosHo aecrabiaisyBaTH 4Yn
3HUIUTH  (PYyHIAMEHTAJIbHI TIOJITUYHI, KOHCTUTYIIiliHi, €KOHOMIiuHi Ta
COTiaJIbHI CTPYKTYpHU IIi€l KpaiHW uYM MIiKHAPOAHOI oprauizaiii». Bin
Jlep’KaB-uJieHiB TaKOX BHMMAra€TbCd BCTAHOBUTH BiJIIOBIIAIBHICTD 3a
HaBMUCHI /il 3 «KepyBaHHS TEPOPUCTUYHOIO TPYIO0» abo 100 ydyacTi B ii
JISUTBHOCTI 3 YCBIOMJICHHSIM, 1110 MTO/II0HA YYacTh € BHECKOM Y KPUMiHAIbHY
MUSTBHICTD 1i€l TpyTH. Takok Bin /ep;KaB-uieHiB BUMAra€ThCsl BCTAHOBUTH
BiZIMOBITAJIBHICTD 3a A0y PIOBAHHS, JOMIOMOTY Yl CIIPHUSHHS a00 3arajioM 3a
3aMax Ha BUNHEHHs OY/Ib-SIKUX 13 3a3HAUEHNX BUIIE TIPABOTIOPYIIIEHb.

77. Bognouac y 1. 10 BeTymHOI yacTiHM PaMKOBOTO pillieHHS 3aKPilljieHo,
IO JKOJIHE FOTO MOJIOKEeHHsT He MOJKe TIYMAYUTHCS STK TaKe, 1[0 MAE Ha MeTi
cKopoueHHs1 00cary abo oOMekeHHs (pyHAaMEHTAJIbHUX IIpaB 4d CBOOO.
(y ToMy umcai mpaBa Ha 3i06paHHs Ta 00’€IHaHHS, CBOOOAU BUPAKEHHS
TOTJISA/IB, TIpaBa TPUEAHYBATUCS [0 TPOMCIIIOK, TMpaBo Ha CTpPalK
Ta gemoHcTpalii tomo). Crarrsa 5 Takok Iepeadadae, 10 CAHKINL, SKi
3aCTOCOBYIOThCSI, TIOBUHHI OyTH He TIPOCTO e(heKTUBHUMU Ta CTPUMYIOUUMH,
aste i1 mportopriittanvu. KPEC moromxyeThest 3 1M MiAXOIOM.
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78. 3okpema, KPEC posymie Ta BusHae HeoOXiAHICTb 1 000B’A30K JepikaB
3abesneuyBaTu BiibHe Ta OesmeuHe cycmiibetBo, aie KPEC BBakae,
M0 TBOTO CJiJl JOCATATH 32 JOMOMOTOI0 3aKOHY Ta WOTO HAJIEKHOTO
3aCTOCYBaHHs, Oe3 iIrHOPYBAHHST OCHOBOTIOJIOKHUMHU CBOOOIAMHU.

79. Ocob6mBi TIPOBIEMH TIOCTAIOTH Y 3B’A3KY i3 3asiBaMMU, SIKi HAMATaIOThCsI
BUIIPABAATH TEPOPU3M K PEAKIilo Ha HiOUTO icHyl0Ye IIOMITHYHE, i1e010-
riuHe, pesiriifHe Ta eKOHOMiYHe TPUTHIYEHHS B IEBHUX YacCTUHAX CBITY.
OCKIJIBKY B IETKUX BUIAKAX MOAIGHA OBEAIHKA MOJKE CTAHOBUTH 3arpo3y
IV IEMOKPATUYHUX CYCIIIBCTB, PO3IIUpeHa 3a60poHa BUXBAJIECHHS abo
npocyasieHHs Tepopusmy («Apologie du terrorism») crae octaHHIM YacoMm
CYTTEBOIO JI0[aTKOBOIO BIJIIIOBI/I/IIO Ha 3arPO3y TEPOPU3MY.

80. Y mnpwuHIuIi, icHye 4iTKa BiIMIHHICTH MIiXK 3asgBaMU W IHIIMMU
JUSIMU, 10 CTAHOBJISATH COO0I0 PeaIizalliio OCHOBOIOJIOKHUX IIpaB i cBOOOI,
HaBiTh SKIIO BOHU € JAy’Ke CIIPHUMU ab0 IOJITUYHO BMOTUBOBAHMMM, Ta
HE3aKOHHUM MiI0Y PIOBAHHSIM, 320X0UEHHAM, T ITPUMKO10 260 BUXBAJISTHHAM
aKTiB 3JIOY4UHHOTrO TepopuaMy. LI BiaiMiHHICTD MOBUHHA HacaMIiepes OyTu
BCTAHOBJIEHA HA 3aKOHOJABYOMY PiBHI Ta BU3HABATUCH BUKOHABYOIO TiJIKOIO
BJIA/IM, aJie Te, SIK caMe BU3HAYAETLCS Ta 3aCTOCOBYETHCS TaKa BiJIMIHHICTD,
MOBUHHO 3JIMIIATHCA 1/l KOHTPOJIEM Cy/iB. X0oua CyJu B IeMOKPATUYHOMY
CYCITLTBCTBI MOJKYTh Ta MOBMHHI BPaxOBYBaTH TOYKM 30Dy IHIIUX TiJIOK
BJIQJIM, CY/IOBA BJIajla Ma€ OKPeMUil 000B’SI30K PO3TJIsiAaTH HEOOXIAHICTD Ta
MTPOTIOPIIIHHICTD 3aX0/IiB, IKi MOXYTh TIOPYTITYBAaTH OCHOBOITOJIOKHI TTPaBa,
rapaHToBaHi HalionapHO KoHcTurymieo abo KonseHItieo.

81. TepopucTuuni MpaBONOPYIIEHHS TOBUHHI BU3HAYATHUCS 3aKOHO-
JIaBCTBOM 1 HAa HUX TOBUHHA TOIIMPIOBATUCH /il 3araJbHOTO0 KPUMIiHAJIb-
HOTO TIpaBa. BusHavyeHHS TOTO, YW CYNEPEeYnTDb TIeBHA sl 3aKOHY, TaKOXK
Ma€ 3JIHCHIOBATUCS HAI[IOHAJIBHUMU CYJAMU BiIOBITHO IO TIPUHIIUAILY
BepPXOBEHCTBa MpaBa Ta KoHBeHIIil, a TaKOXK Ha ITi/ICTaBi JI0Ka3iB, OTPUMAHUX
3aKOHHMMU 3ac006aMu 6e3 3aCTOCYBAHHST OY/Ib-sIKOTO HEITPABOMIPHOTO THCKY.
Cyau MOXKYTb yKUBaTH 3all00iKHUX 3aXO/iB, mepeabauyeHux IMBLIBHUM
Yy KPUMIiHAJIBHUM TPABOM, JJIsi 3a060pOHHM ab0 OOMEKEHHS MiATOTOBKHU i
MOIIUPEHHST MaTepiasiB, BUMYCK ab0 BUKOPUCTAHHS SIKUX IMiAOYpPIOBATHME
JI0 BAMHEHHS TEPOPUCTUIHOTO MTPABOMTOPYIIEHHS.

82. Cymui mocraioTh Tiepesl CKJIQJHUMKU Ta TOAEKYIU CylepedTuBUMEI
NUTAHHAMU [PU BU3HAUYEHHI TOTO, YU BIJIMOBIJIa€ HaIliOHAJIbHE 3aKOHO-
JIaBCTBO OCHOBOIIOJIOKHUM IIpaBaM abo ¢cBo60IaM, Ta IIpU BUSHAYEeHHI TOro,
YU CTAHOBJIATH TIEBHI BUMHKHM TEPOPUCTUYHE TMPABOTIOPYIIEHHS B MeKaX
3aKoHOZABCTBA. TPyAHOIL MOKYTh OYTH 0COOJUBO TOCTPUMM, KOJIH IITAHHSI
HOJISATAE B TOMY, YU € BUCJIOBJIIOBAHHS ab0 /il HE3aKOHHUM M0y PIOBAHHSIM
JI0 BUMHEHHSI TEPOPUCTUYHOTO aKTa, UM BOHW € CXBAJECHHSM TEPOPHU3MY.
[IpakTnka TakoX TIOKa3ye, 10, CIUPAIOYNCh Ha ICHYIOYe BU3HAYEHHS
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TEPOpU3MY Ha HAIIOHAJIBHOMY Ta MIXKHAPOJAHOMY PIBHSX, CYZJi MOXKYTb
CTUKATHUCS 3 TPYAHOIAMU BCTAHOBJICHHS TOTO, Y1 MOBUHHI MEBHI TIOJITHYHO
BMOTHBOBaHI HACHJIBHUIIBKI /i1, SIKi, SIK TIPABUJIO, BUMHSIOTHCS 200 MOKYTh
OyTu BYMHEHI 3a KOPIOHOM, a TaKO iXHE (hiHAHCYBaHHs, HaBYAHHS U
BepOyBaHHsT 0CiO JIUIsT IXHBOTO BUMHEHHSI, PO3IJISAATUCS K TEPOPUCTUUHI
aKTH, sIK I[e MOKJIMBO B IEBHUX BUIMAJKAX, 1[0 MepeA0adaoTh iHIUBIyaibHy
ab0 KOJIEKTUBHY caMOOOOPOHY 3rifHO 3 mosiokentsimu crarti 51 Craryry
Opranizauii O6’exnanux Hairiii.

83. CripaBsu 11po TepOpU3M, 0COOIUBO Ti, 110 BUKINKAIOTh 3a3HAaY€H] BHIIE
TPYAHOII, 3a3BUYail CTAIOTh TPEAMETOM PETENbHOI yBaru 3 GOKY 3acobiB
MacoBoi iHhopmartii i MUPOKOT TPOMAICBKOCTI Ta YACTO CYMPOBOKYIOTHCS
KPUTUKOIO T CIIOpaMU CTOCOBHO CYZOBHUX pilmeHb. Hamaranusg mnepskan
3amobirT TepopuaMy MPU3BEIM 0 KpUMiHaiizaiii MeBHUX [il, KBaJi-
(dixarist SKUX SK 3J0YUHY MEXKYE 3 [isSIMHU, 10 Peai30BYIOTh CBOGOILY
BUpakeHHs HorasAiB abo nositnyni csoboau. KPEC BBaxae, 1o pieHHs
Jlep:KaB TIPO HAMIIIEHHS CY//IiB Bi/ITOBIIAJIbHICTIO 32 MPOBE/ICHHS BKAa3aHOTO
PO3MEKyBaHHS BUMarae€, 1mo0 mopiOHi CyZoBi MPOILECH POBOIMINCI Y
CIOKiiTHIN aTMocdepi.

84. TMomituku Ta 3acobu MacoBoi iH(OpMaIlii MOBUHHI YyTPUMYBATHCS
Bifl THCKY ab0 HAaJ0K HA CYI/IiB, OKPIM 3asB, MO MOXKYTb BBAKATUCS
rpaBoMipHOI0 KpuTHKoo. Ha BiZimoBiHNI He3amesKHIH OpraH MOKJIa/Ia€ThCs
3aBIaHHsT pearyBaTh Ha momiOHi mamagku (auB. BucnoBok KPEC Ne 7,
nyakT C. 13 pexomenpariit). KPEC BBaxkae, mo cyzoBa Bajia, 3i CBOTO
60Ky, moBMHHA 3abe3nedyBaTu, 00 CyA0BI IPOIECH IIPOBOAUINCH H00pe
MiZITOTOBICHUMH TPOMECIHHUMU CYSAME; BiATOBIHI HAaBYAIbHI 3aX0H
[OBMHHI J0IIOMaraTi CyJAAsM BUPOOUTU PO3YMIHHS TEPOPU3MY Ta IHOro
ICTOPUYHOTO, TIOJIITUYHOTO i COIiaJIbHOTO KOHTEKCTY.

85. OCHOBHUM MOJIOKEHHSIM € Te, 10 3arpo3a 6e3relli Ta BEPXOBEHCTBY
mpaBa, $Ky CTBOPIOE TepOpU3M, He IIOBUHHA JaBaTW IIPUBIJL LI
3aCTOCYBaHHS 3aXOJIiB, IO caMi 10 cO6i MalOTh TEHAEHIII0 10 0OMeKEeHHS
i1 OCHOBOIIOJIOKHUX IEMOKPATUIHUX [[IHHOCTEH, TIPaB JOANHU ab0 TIPUH-
IIUTIiB BEPXOBEHCTBA MpaBa. Peasizairist 1boro MoJjI0KeHHs 3MEeHIITYE PU3NK
TOT0, II[0 3aX0/IH, STKi 31IHCHIOIOTHCS [171st 00POTHOU 3 TEPOPU3MOM, BUKJINIYTh
HOBe HalpPysKeHHsT ab0 HABITh caMi CHPUATUMYTH MOMIUPEHHIO TEPOPUSMY.
Ile mosokeHHsT TTOBUHHO PO3YMITHCS Ta CHPUHMATHCA B I€MOKPATUYHUX
CYCIIJIbCTBAX BCiMa CTOPOHAMM — IPOMAJCBHKICTIO, HOJITUKAMU, 3acOO6aMu
MacoBoi ingopMmaltii i CyIsIMU.
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CTUCJIU BUKJAJL PEKOMEH/IAIIII1 TA BUCHOBKIB

V¥V cBitii BukiIazenux Bunie nouaoxkenb KPEC pexomenaye, mo6
Jlep>KaBH:

a. MPOBOIMJIM KOHCYJbTaIlii 3i CBOIMH HAaI[iOHAJbHUMH CYJAOBHMHU
opraHaM INpH MiJATOTOBII 3aKOHOJABCTBA, SIKE MOK€ MATH BILUIMB
Ha MaTepiajibHi Ta NpoleCcyabHi MpaBa, Ta 3ade3nevyBas, oo yci
ajIMiHiCTPaTUBHI 200 pPenpecuBHi 3aX0/H, SIKi MOKYTh MATH BILIUB
Ha mpaBa Jojieil npu GopoTbbi 3 TEPOPU3IMOM, KOHTPOJIOBAIUCS
He3aJIEIKHOI0 CYTOBOIO BJIA/I0I0;

b. BIZIMOBWJIMCSI Bi/l cTBOpeHH: tribunaux d’exception (Haa3Bu4aitHux
cyaie a6o TpuOyHamiB) a0 3aKOHOAABCTBA, HECYMICHOro i3
3araJlbHOBU3HAHMMH MPAaBaMH, SIK Y KOHTEKCTiI a/MiHiCTPATHBHHX
Nlifl, cIpSAMOBaHUX HA TMONEPEIKEHHS aKTiB TePOPU3MY, TaK i B
KOHTEKCTi KpUMIHAJIBHOTO Cy/IOYHHCTBA;

c. NWJIBHO CTEKWIM 3a THM, N[00 OCHOBONOJIOKHI NPUHIUNH
KPHUMIHAJIBHOTO TPaBa 3aCTOCOBYBAJIKCS IMOJ0 aKTIB TEPOPUIMY
TAKUM CAMHM YHHOM, SIK BOHH 3aCTOCOBYIOTHCSA 10 OYyAb-sIKHX
iHIIMX [paBoONOPyLIeHb, Ta 3alesneyyBaid, MO0 CKIaj IMX
MPaBONOPYLIeHb OYB YiTKO Ta TOUHO BU3HAYEHHIA;

d. CHpUSIM Mi’KHApOAHiil cuiBmpauni y cdepi Goporp0u 3 Tepo-
PHU3MOM, OCOOJHBO IIPH PO3POOLI MijJ €eriZo MiKHAPOIHHUX
opraHi3aiiifi y3ro/’KeHUX BHU3HAYeHb NPaBONOPYIIEHb, MOB’S-
3aHUX i3 TEPOPU3MOM;

e. rapanTyBaj 0e3neKy CBiJKiB Ta MOCTPaKAAINX Bi/l aKTiB TEPOPU3MY,
a TaKOK CJIIYMX, CYAJiB Ta iHIIMX NPAIiBHUKIB Cyay, sIKi 6epyTh
yYacThb y PO3IJIsii BIINOBIIHUX CIIPAB.

KPEC Ttako:x pekoMeHaye, o0 HalliOHAIbHi CYI0Bi OpraHu:
a. PO3BHBAJIH CBOE PO3YMiHHS TEPOPU3MY Ta WHOTO iCTOPUYHOTO,

MNOJITHYHOTO # COI[aJBHOrO KOHTEKCTY, a TaKOK MOIIHOIIOBAJIH
CBOI 3HAHHS BiJIMOBIIHUX HAMIOHAJIBHUX I MIKHAPOJIHUX NPaBOBHX
IHCTPYMEHTIB;

b. npH 3ailicHeHHi QYHKIIIH TIyMayeHHs] 3aKOHY i rapaHTyBaHHS MPaB
Ta cBO0OA 0c00H 3a0e3neuyBaiy, 3 OAHOr0 OOKY, MO0 BU3HAYEHHS
NPaBONOPYIICHHS  <TEPOPUIM»> (BKJIIOYHO 3 MiAOYpPIOBaHHAM,
MiZITOTOBKOIO [0 BYHMHEHHS Ta (blHchyBaHHaM NOJiOHUX aKTiB)
JIOCSITAI0 ME€TH, BU3HAY€HOI 3aKOHOAABUAMH, i, 3 Apyroro 00Ky,
mo6 He OyJI0 3JOBKUBAHHS KPUMIHAJbHUM NEPECiyBaHH
«TepoOpU3My», Ta BCTAHOBJIOBABCS KOHTPOJb HaJ THM, a0u
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3aXHMCT CYCHUJIbHUX iHTEPECIB y3ro/i:KyBaBCs 3 MpaBaMH JIIOJMHHU i
OCHOBOIIOJIOKHUMH CBO0OOAAMU;

NoCTiiiHO 3a0e3neuyBaju PiBHOBAry MiK HEOOXIIHICTIO 3axXHCTy
CBiZIKiB i IOTEPILIMX Bif aKTiB TEPOPHU3MY Ta IpaBaMu 0Ci0, AKi Gyiu
YYaCHHKaMM IIMX aKTiB.
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Documents of the Consultative Council of European Judges

INTRODUCTION

1. The Committee of Ministers required the Consultative Council of
European Judges (CCJE) to examine in particular some questions (which
appear in the Framework global Action Plan for Judges in Europe!) such as
the application by national judges of the European Convention on Human
Rights and other international legal instruments, the dialogue between
national and European judicial institutions and the availability of information
on all relevant international texts.

2. The CCJE noted that national legal systems have, increasingly, to deal
with legal issues of an international nature, as a result both of globalisation
and of the increasing focus of international and European law? on relations
between persons rather than states. This development necessitates changes
in judicial training, practice and even culture, if national judges are to
administer justice meeting the needs and aspirations of the modern world
and respecting the legal principles recognised by democratic states.

3. Such an evolution should have, first of all, important consequences on
the training of judges, on the nature of the relationships between international
judicial institutions and on the hierarchy of norms to be respected by the
judge in the context of increasing legal sources; secondly, this requests that
state authorities use widely additional resources in ensuring the carrying out
of the above mentioned activities.

4. Therefore, the CCJE deemed it useful to review the situation of the
means made available to the judge so as to work efficiently in an international
context and thus to address the application by the national judge of the
European and international law. The aim of this Opinion is to achieve a
sound application of international and European law, particularly human
rights law. The training of judges, availability of relevant information and
documentation as well as translation and interpretation are means to reach
this goal.

5. In this regard, the CCJE underlines that national judges are the
guarantors of the respect and proper implementation of international and
European treaties to which the state they belong to is a party, including the
European Convention of Human Rights.

This Opinion complements CCJE’s Opinion No. 4 (2003) on appropriate
initial and in-service training for judges at national and European levels;

1 Adopted by the Committee of Ministers at its 740" meeting, Document CCJE (2001) 24.

2 The notion of European law is herein used in a broader sense, so as to include the
instruments of the Council of Europe, especially the European Convention on Human
Rights, as well as European Community Law and other instruments of the European
Union, where appropriate and as far as applicable to the member States.
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the considerations contained in that Opinion, in fact, are applicable, in their
entirety, to the issues addressed by the present Opinion.

A. PROVIDING NATIONAL JUDGES WITH INFORMATION
AND DOCUMENTATION ON ALL RELEVANT INTERNATIONAL
AND EUROPEAN LEGAL INSTRUMENTS?

a. Good knowledge by judges of international and European Law

7.In a context of increasing internationalisation of societies, international
and European legislation and case-law have a growing influence on national
legislation and court practice; these areas of law must be properly understood
by judges in order to perform their judicial functions according to the
principle of the rule of law shared by democratic countries. Therefore, judges
must be prepared to be acquainted with and participate in the international
evolution of legal practice. They must know and be able to apply international
and European law, in particular regarding human rights issues.

b. Providing judges with the means to access information on
international and European law

8. International and European norms, as well as court practice, are rapidly
growing both numerically and in complexity. If a country’s judges are to be
comfortable in the European and international context, the state, in order to
remain consistent vis-a-vis its own international commitments, should take
the appropriate measures to ensure that judges can gain a full understanding
of the relevant European and international reference texts, in particular those
related to the human rights protection, enabling them to better perform their
activities.

c. Including international and European law in the curricula of
universities and training courses for judges

9. In many countries courses in international law, European law, including
human rights instruments, form parts of the legal curriculum in universities.
However, only in some countries it is necessary for candidates to have an in-
depth knowledge of these subjects to obtain a judicial post.

10. The CCJE considers that it is important that international and Euro-
pean legal issues be part of university curricula and also be considered in
entry examinations to the judicial profession, where such examinations exist.

11. Appropriate initial and in-service training schemes on international
subjects should be organised for judges, in both general and specialist areas
of activity. Although differences exist among European countries with
respect to the systems of initial and in-service training for judges, training

3 See point IV (d) of the Framework Global Action Plan for Judges in Europe.
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in international and European law is equally important to all the judicial
traditions in Europe.

12. In some countries special training initiatives in international and
European law are organised specifically for judges, or for judges and
prosecutors, by judicial training institutions (including judicial service
commissions) or ministries of justice, as well as jointly by these agencies’.
In other countries, no special training in international and European law is
provided; in these countries judges usually may take part in general training
courses organised by the judiciary itself or by other bodies (universities, bar
associations, foreign judicial training schools).

13. In this respect, the CCJE therefore notes the acquis of the Council of
Europe concerning the training of judges on the application of international
treaties®, affirming the needs (a) to develop the study of international
law, treaties, European and other international institutions within the
framework of university courses; (b) where appropriate, to introduce tests
on the application of international norms in examinations and entrance
competitions for judges; (¢) to develop the international dimension in initial
and further training of judges; (d) to organise, within the framework of the
Council of Europe, and in collaboration with European institutions and other
international organisations, training seminars for judges and prosecutors
aimed at promoting a better knowledge of international instruments.

d. Ensuring good quality judicial training in the field of international
and European law

14. With reference to international and European law training, the CCJE
considers that members of the judiciary should be substantially represented
among instructors. Such judicial training should include specific aspects
relevant for court practice, and be accompanied by relevant study materials,
possibly including distance learning materials provided over the internet.
The CCJE encourages cooperation between national training institutions in
this field and calls for the transparency of the information on such training
programmes and the modalities to participate.

e. Continuous and accessible information on international and
European law available to all judges

15. The CCJE notes that complete and up-to-date information on
international and European legal texts and case-law is not regularly offered

4 Member States of the Council of Europe participate in the so-called «Lisbon Network»
(the network for the exchange of information on the training of judges and prosecutors),
composed of national agencies responsible for training of judges and prosecutors.

5 See in particular the conclusions of the second meeting of the Lisbon Network
(Bordeaux, 2—4 July 1997).
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to judges. Even in those cases in which legal information is received by judges
either electronically or on paper, official journals of the countries rarely
include information on international and European law. Some countries,
however, issue special legal circulars that include information on international
law. Other institutions such as judicial academies, training centres or court
administrations sometimes provide information on the recent case-law of
international and European courts. Information may also be contained in the
national legal periodicals.

16. The provision of internet access cannot, by itself, be regarded as a
sufficient discharge of a state’s duty to provide sufficient information, or
means of obtaining information, on international and European legal subjects.

17. The CCJE recommends that all judges should have access to paper
and electronic versions of legal instruments, so as to enable accurate research
in international and European legal spheres. Such opportunities should be
offered to judges through specialist support, if necessary by the way of a
centralised service, which may ensure that judges are informed even beyond
the contingent necessities of their work.

18. Only in a few countries ministries of justice or of foreign affairs provide
judges with translations into their own language of relevant texts, including
the judgments of the European Court of Human Rights concerning their
own country. In the opinion of the CCJE, this situation should be rapidly
changed by states; appropriate state support should also include the creation
of efficient translation services for legal texts that could be of use to judicial
practice (see also paragraph 23 below).

19. In order to facilitate the work of judges, complete and up to date
digested, indexed and annotated information should be readily available,
as the judge alone has to evaluate the relevance of information, if necessary
with the help of court documentation services and judicial assistants®. Co-
operation of centralised and local court documentation services and/or
libraries with legal libraries and documentation centres outside the judiciary
should also be encouraged.

f. Providing the judges with the means to access information in foreign
languages

20. In taking account of what is set out above, the CCJE notes that
knowledge of foreign languages is an important tool for the national judge to
keep informed about developments in international and European law.

6 See also paragraph 65 of the CCJE’s Opinion No. 6 (2004) on fair trial within a
reasonable time and judge’s role in trials taking into account alternative means of
dispute settlement.
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21. At present, foreign language courses for judges are only available
free of charge in some countries; sometimes such courses are partly
subsidised by the state; sometimes such incentives are offered to particular
judges who are working in close contact with international and European
institutions.

22. The CCJE encourages the taking of appropriate measures including
the allocation of grants, aimed at teaching judges foreign languages as part of
their basic or specialised training.

23. States should ensure that courts have available legal and
international services for the translation of documents that judges may
require to keep themselves informed in relevant areas of international and
European law. The CCJE is aware of the importance of the costs needed
for the functioning of these services and recommends that they are funded
through a budget that is presented separately in the State budget so as
to avoid that the funds allocated to the functioning of courts are not
subsequently reduced.

24. These translations and interpretations must be performed by qualified
professionals, whose competences must be susceptible to verification by
judges, as they concern a judicial function.

B. DIALOGUE BETWEEN NATIONAL AND EUROPEAN
JUDICIAL INSTITUTIONS’

a. A necessary dialogue, be it formal or informal

25. National courts have responsibility for administering European law.
They are required in many cases to apply it directly. They are also required to
interpret national law in conformity with European standards.

26. For all national judges, the case law of the European Court of
Human Rights and, where appropriate the Court of Justice of the European
Communities serves as a reference in the process of developing a body of
European law.

27. The dialogue between national and European judicial institutions is
necessary and already occurs in practice; the evolution of it must be supported
through appropriate actions.

28. In order to encourage effective dialogue between national and
European courts, there should be initiatives aimed at national judges to
foster the exchange of information and also, wherever possible, direct contact
between institutions.

7 See point IV ¢ of the Framework Global Action Plan for Judges in Europe.
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29. This dialogue can take place at various levels. At a formal, procedural
level, an institutional form of dialogue is exemplified by the preliminary
ruling procedure used in order to gain access to the Court of Justice of
the European Communities. National judges could also be given wider
opportunities to participate in the functioning of the European Court of
Human Rights. In a more informal way, forms of dialogue can occur during
visits and /or stages of judges at the European Court of Human Rights, the
Court of Justice of the European Communities and other international and
European courts, as well as during seminars and colloquia, at a domestic
and international level.

30. The CCJE notes that informal dialogue is considered to be part of the
judicial training programmes. Participants in such actions are, at present
and mostly judges of the higher courts (Supreme Courts, Constitutional
Courts). The CCJE considers that, although it is necessary that judges of
the highest courts have close relations with international jurisdictions,
national training agencies should ensure that such occasions of dialogue are
not only confined to judges of the higher courts, because in many cases it is
the judges of first instance who are required immediately to evaluate, apply
and interpret European norms or case-law. The experience of different
countries shows that informal dialogue in small-scale meetings has proven
to be most productive.

b. Direct interaction between national judges

31. Dialogue between national and European courts is but one aspect of
interaction between judges at a European level: the relations of judges from
different countries with each other are also of great importance. National
judges often have to consider how the judges in other countries have applied
and/or interpreted international and European law and they are keen to learn
from each other’s experiences. Such dialogue between judges from different
countries is also important to reassert the principle of mutual confidence
among European judicial systems, in order to facilitate the international
circulation of national decisions and to simplify the proceedings for their
enforcement in the various countries.

32. Direct contacts between judges from different countries, including
those organised by national judicial training institutions, in the context of
seminars, exchanges of judges, study visits, etc, are particularly relevant. In
this area, useful partners may be found in co-operation schemes active at a
European level.

33. Judges must be provided with practical information about the specific
exchanges organised in this framework and be granted an equal access to
these exchanges when they wish to take part in it.
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C. THE APPLICATION BY NATIONAL COURTS OF INTERNA-
TIONAL AND EUROPEAN LAWS

a. The role of the judge and the hierarchy of norms

34. Each country’s application of the international and European
standards depends to a large extent on the status of such standards in national
law, including under the Constitution.

35. Tt was observed that obstacles exist in achieving this objective. These
obstacles were considered to be the result of problems in accessing information,
problems of a ‘psychological’ nature and specific legal problems?®.

36. The first two obstacles can be tackled through the actions described
above, aimed at achieving better access to European legal documentation and
improved dialogue between institutions.

37. As regards obstacles of a legal nature, the CCJE notes that, generally,
countries recognise the primacy of international treaties over national law
when ratified and/or, when necessary, incorporated into national law. In
most cases this primacy is stipulated in the constitution of individual states,
while also according primacy to the constitution itself. In a few countries, the
primacy of international law stems from the decisions of the national Supreme
Court. Usually, the rank of the European Convention of Human Rights is
below the national constitution, but the Convention normally has a special
position vis-a-vis ordinary acts of parliament; the practical implementation
of this principle, however, shows a number of variants.

38. In most cases, national laws and legal traditions allow courts, when
faced with a conflict between a supranational provision and a provision
of domestic law, to decide in favour of the international convention or
treaty. There is an alternative, which requires national courts to stay the
proceedings and refer the case to their Constitutional Court. But there are
countries where courts are obliged to apply the provisions of domestic law,
even if they conflict with, for example, the European Convention of Human
Rights.

39. Each state has its own system for interpreting these instruments and
incorporating them into domestic law, depending on the status accorded
to them. To avoid uncertainty, courts should interpret and give effect to all
domestic legislation and develop domestic case-law as far as possible so as to
be consistent with European law and international and European principles
and concepts.

8 See point IV (b) of the Framework Global Action Plan for Judges in Europe.

9 See in particular the conclusions of the second meeting of the Lisbon Network
(Bordeaux, 2—4 July 1997).
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40. Judges, together with the legislative and executive branches of
government, are bound by the Rule of law. The CCJE considers that
it is important for judges in different countries to ensure the respect for
international and European law, which promote the principle of rule law,
by having due regard to such law, regardless of the national legal systems.

b. National and international/European case-law and instruments, in
particular the Council of Europe recommendations

41. Case-law influences the application of international and European
standards because the judiciary must interpret national law in the light of
supranational law, while upholding national constitutional standards.

42. As to the role played by the case-law of the European Court of
Human rights and, where appropriate, the Court of Justice of the European
Communities, there appears to be two tendencies: the first, and most common,
is where national courts take the decisions of these courts into account even
in cases where they are not binding. The second tendency is for this case-law
to be accorded the status of a precedent, which national courts must follow.

43. Although national judges take into account and apply international
and European law, this does not ensure that national legislation conforms to
the recommendations of the Council of Europe, which are considered as «soft
laws.

44. The Committee of Ministers of the Council of Europe may make
recommendations to member states on matters for which it has agreed ‘a
common policy’. Recommendations are not binding on Member states,
although the Statute of the Council of Europe empowers the Committee of
Ministers to ask member governments ‘to inform it of the action taken by
them’ on recommendations (see articles 15.b of the Statute of the Council of
Europe).

45. The CCJE stresses that it is advisable that, during the preparation
of new legislation, law makers refer to Council of Europe recommendations.
Similarly, judges, in applying the law, should as far as possible interpret it in a
manner which conforms to international standards even if set by «soft law».

c. Observance of the judgments of European Court of Human Rights

46. In some states, even prior to the lodging of an application with the
European Court of Human rights, it is possible to apply for judicial review
of a final decision that appears in conflict with the decisions of the European
Convention of Human Rights. However, the CCJE notes that, in a large
number of countries, a decision of the European Court of Human rights
against the state concerned is required before it is possible to apply for review
of a final decision.

407



Documents of the Consultative Council of European Judges

47. A claim for compensation for violations of the European Convention
on Human Rights may usually be lodged only after the Court has found
a violation. In most countries, it is not possible to seek a finding of such
violations and compensation before the Court has found a violation.

48. The CCJE is aware that in most of the countries the implementation
of the judgements of the Court is not prescribed by national law; in some
countries implementation measures may be granted by the Constitutional
Court.

49. Stressing the significance of enforcing the common important rights
as they are enshrined in the European Convention of Human Rights and
emphasising that national judges are also European judges, the CCJE
encourages judges, wherever possible, to use all resources available to them in
interpreting the law or within existing procedural law: a) to re-open cases if a
breach of the convention occurred, even before a judgement of the European
Court of Human rights is issued and b) to grant compensation for violations
as soon as possible. Legislators should consider amending the procedural law
to facilitate this European task of the national judiciary!®.

10 The CCJE finds it relevant to recall that under Protocol No. 14 to the European Court
of Human Rights, opened for signature in May 2006, the Committee of Ministers will
be empowered, if it decides by a two-thirds majority to do so, to bring proceedings
before the Court where the State refuses to comply with a judgment. The Committee of
Ministers will also have a new power to ask the Court for an interpretation of a
judgment. This is to assist the Committee of Ministers in its task of supervising the
execution of judgments and particularly in determining what measures may be necessary
to comply with a judgment.
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SUMMARY OF THE RECOMMENDATIONS AND CONCLUSIONS

A. In the fields of training of judges in international and European law, access
of judges to relevant information, foreign language courses and translation
facilities, the CCJE recommends that:

(a) States should, while preserving the independence of judiciary
through the appropriate independent bodies responsible for the
training of judiciary, provide adequate means to ensure training of
judges in international and European law;

(b) Prior knowledge of international and European law and case-law
should be ensured by the inclusion of these topics in the curricula
of the law faculties;

(c) Appropriate knowledge of international and European law should
be one of the conditions that appointees to judicial posts should
meet, before they take up their duties;

(d) Training in international and European law should play a relevant
role in the initial and in-service training of judges; judicial training
in this area would benefit from international cooperation between
national judicial training institutions;

(e) Information on international and European law, including the
decisions of the international and European Courts should be made
available; with the co-operation of court documentation services,
libraries and judicial assistants, the judge should be guaranteed
an access to information suitably indexed and annotated; the
information provided should be comprehensive and available
promptly;

(f)  Appropriate measures — including the allocation of grants — should
assure that judges gain full proficiency in foreign languages;
additionally, courts should have translation and interpretation
services of quality available apart from the ordinary cost of the
functioning of courts.

B. In view of the importance attaching to relations and cooperation of national
Jjudicial institutions both with each other and with international, particularly
European, judicial institutions, the CCJE encourages:

(a) the development of direct contacts and dialogue between them,
e.g. in conferences, seminars and bilateral meetings, with small
scale meetings having especial value;

(b) visits and study programmes, such as those organised by national
judicial training institutions and national judicial institutions, as
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(c)
(d)

well as some international courts for individual judges in relation to
other judicial institutions, national and international;

the inclusion in such contacts, dialogue, visits and programmes of
judges of all instances, and not just of the higher judicial levels;

the provision of information and taking of steps to facilitate access

by national judges to websites and data bases available to other
national and international judiciaries.

C. Despite differences in the legal systems in Europe, the CCJE welcomes the

efforts that national judiciaries can make, in their role as interpreters and
guardians of the rule of law, if necessary through appropriate exchanges of ideas
between the several national judiciaries, in:

(a)

(b)
(c)

(d)

ensuring, while respecting national legislation, that national law
including the national case-law conforms to international and
European law as applicable in the relevant states;

reducing, as far as possible, different applications of this principle
in the systems bound by the same international standard;

assuring, specifically, that national law, including national case-law,
respects the case-law of the European Court of Human Rights; in
particular, by granting, wherever possible, that a case be re-opened
after the European Court of Human Rights has found a violation
of the ECHR or its protocols in the proceeding, and the violation
cannot be reasonably eliminated or compensated in any other way
than through a new hearing of the matter;

taking duly into account recommendations of the Council of Europe.
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3aCTOCYBaHHS Mi>KHapO/THOTO Ta €EBPONEICHKOro mpaBa



LokymeHTn KOHCYIbTatTnBHOI paam eBpONeriCbKux cyaaiB

Beryn

1. Komiter wminictpis Pagu €sponu popyuns KPEC BuBuntu nesxi
nuTandd (BusHaueHi B PaMKOBOMY I106anbHOMY IUIaHi Aifl A CYAIiB y
€ppori!), Taki SK 3acTOCyBaHHS HAIIOHATBHUMH Cy/IsIMU EBpPOTEHCHhKOI
KOHBEHIIIl 3 MpaB JIOAUHU Ta IHIIUX MiXKHAPOAHUX JOKYMEHTIB ITPaBOBUX
IHCTPYMEHTIB, /liaJIoT MiK HAI[IOHAJIBHUMHU Ta €BPONEHCHKUMU CYZIOBUMU
yCTaHOBaMU, a TAKOXK HASIBHICTH iH(MOPMAILil ITPO BCi BiITIOBI/IHI Mi>KHAPO/HI
JIOKYMEHTH.

2. KPEC Bkasye Ha Te, 110 HAIIOHATBHI TIPABOBI CUCTEMU BCe YacTile
MaiOTh CITPABY 3 TIPABOBUMHI MUTAHHAMHU Mi’KHAPOJHOTO XapaKTepy BHACJIi-
JIOK Tyiobastizaliii tTa 3pocTardoi yBaru MisKHAPOJHOTO Ta €BPOIEHCHKOTO
mpasa 10 Bi[IHOCHH MizK ocobaMu, a He Mix gepskaBamu. [Togi6HUIT PO3BUTOK
3YMOBJIIOE HEOOXiZHICTh BHECEHHSI 3MiH IO MiJITOTOBKW CY/JIIB, CyZ0BOI
MPAKTUKU Ta HABITh KYJBTYPH, SKIIO HAI[IOHAJIbHI CY//Ii TTOBUHHI Bi/[IIpaB-
JIATH TIPABOCY/IS BIIOBIZAHO 10 moTped i cIojiBaHb CydyacHOTO CBITY Ta 3
JIOJIEPsKAHHSIM MTPUHITATI B, BU3HAHWUX /IEMOKPATUYHUMU JIEPKABAMMI.

3. Lleit po3BUTOK, TIO-TIEPIIle, TOBUHEH MAaTH Ba)KJIWBUH BILJIUB HA ITi/ITO-
TOBKY CY/IiB, XapaKTep B3a€EMOBIIHOCUH MiX MiKHAPOJAHWUMHU CYAOBUMHU
yCTaHOBAMU Ta HA i€papxiio HOPM, SIKMX MAIOThb JOTPUMYBATHCS CYIJI B
KOHTEKCTI PO3MIMPEHHS IPUANIHUX JKepest. Tlo-apyre, 1ie BUMarae, mob
JlepsKaBHI  OpraHu HIMPOKO BUKOPUCTOBYBATU JIOJATKOBI pecypcu st
3a0esredeHns 31icHeHHs 3a3Ha4eHo] BULILE Jig/IbHOCTI.

4. Tomy KPEC BBajka€ KOPUCHUM PpO3IJISTHYTH CHUTYAIlil0 CTOCOBHO
3ac00iB, HasgBHUX J1J1s1 e(eKTUBHOI POGOTH CYAII B MIKHAPOAHOMY KOHTEKCTI
I, TaKUM YMHOM, BHUCBITJIUTH HUTaHHS 3aCTOCOBYBAHHS HAallOHATbHUM
CyJIelo €BpolleficbKoro ta MixkHapojHoro npasa. Metolo 1boro Bucnosky
€ JIOCSITHEHHS HAJIEXKHOTO 3aCTOCYBAHHSI MiZKHAPOJHOTO Ta €BPOIENHCHKOTO
mpaBa, 30KpeMa y cdepi mpaB Joamau. IliATOTOBKA Cy/IiB, HAasBHICTH
BignoBizHOi iH(OpMAIlil Ta MOKYMEHTAIlil, a TAaKOXK MUCbMOBUX Ta YCHUX
HepexaaAiB € 3ac06aMu JOCATHEHHS 1[i€] MeTH.

5. Y mpomy xoutekcti KPEC migkpeciioe, 1o HaI[ioHaJIbHI CYIIi
€ TrapaHTaM¥ [OTPUMaHHSI I HaJIE)KHOTO 3aCTOCYBAHHS MiKHAPOJHUX
Ta €BPOMNENCHKUX JIOTOBOPIB, CTOPOHAMU SIKUX € 1XHi BiITIOBi/IHI /lep:KaBy;
JI0 WX JIOTOBOPIB BifHOCUTHCST M KOHBEHIliS MPO 3aXMCT TIPaB JIOAUHU
1 OCHOBOIIOJIOKHUX CBOOO/L.

! Tpuiinaro Komirerom minictpis na 740-my saciganni, grokyment KPEC (2001) 24.

2 TloHATTs <«€BpOIeiichbKe IIPaBo» TYT BUKOPHCTOBYETLCA B HIMPIIOMY PO3YMiHHi, sKe
BKioyae odiuiiini goxymentn Paau €sponu, ocobimBo €BponeiicbKy KOHBEHIIO 3
[IpaB JIOAMHU, a Takox IpaBo €poreiicbkoro CriBroBapucTBa Ta iHIM JOKYMEHTU
€sporeiicbkoro Coio3y — y BiJIIIOBITHUX BUITQJIKaX Ta Ti€I0 MipoIo, SKOI0 BOHU TIOTIHN-
PIOIOThCSI HA JIePIKABU-UJIEHU.
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6. Ileit BucnoBok momoBuioe BucaoBok KPEC Ne 4 (2003) <«IIpo
HAJIe)KHY IMOYATKOBY IN/ATOTOBKY Ta THIBUINEHHS KBasidikaiii cyuis
Ha HaI[IOHAJIBHOMY Ta €BpONeHCchbKOMY piBHSX». [losojkeHHsT BKa3aHOTO
BucnoBky Ne 4 (2003) mommpiooTbCss HA TMUTAHHS, 10 PO3TJANAIOTHCS B
1boMy BucHOBKY.

A. 3ABE3IIEYEHHA CYAAIB HANIOHAJIbHUX CYAIB
IHOOPMAIIEIO TA JTOKYMEHTANIEIO
Mo a0 BCIX BIAIIOBIIHUX MIGKHAPOAHUX
TA €BPOIIEMICHbKUX ITIPABOBUX IHCTPYMEHTIB?

a) JloOpe 3HaHHSA CY/ISIMA Mi3KHAPO/IHOTO Ta €EBPONENRCHKOrO MpaBa

7. Y KOHTEKCTI 3pOCTarouol iHTepHAIlioHai3allii CyCcriJbcTBA MiKHA-
pojHe i €BpOTIEichKe MPABO Ta CyA0Ba MPaKTHKa HaGyBalOTh yce Giabimit
BIIJTMB Ha HAITIOHAJIbHE 3aKOHOABCTBO Ta MIPAKTUKY HAIllOHATHHUX cy/IiB. 11
rayysi mpaBa MIOBWHHI HAJIEXKHO PO3YMITHUCS CyASIMU /IJIs BUKOHAHHS HUMHU
CBOTX (PYHKITiHI 3TiZIHO 3 TPUHIIUIIOM BEPXOBEHCTBA MIPaBa, SKUil TOIISIOTH
JleMoKpaTuyHi kpainu. ToMy ¢yl MaloTh OYyTH TOTOBI 10 O3HANOMJIEHHS 31
3MiHAMU B MiIKHAPO/IHIN TIPABOBIil MPAKTHUIl Ta OYTH YACTHHOK CaMIX 3MiH.
Cyi TOBUHHI 3HATU Ta BMITH 3aCTOCOBYBATH MIKHAPOJIHE 1 €BPOTENCHKE
IpaBo, 30KpeMa y cdepi 1mpaB JIOAMHHA.

b) 3abesneuenHs cyauiB 3acobamu pocrymy a0 indopmaiii momo
MI>KHAPOIHOTO Ta EBPONENCHKOro IpaBa

8. MixkHapojHi Ta €BPOIENChKI HOPMH, a TAaKOK CY/OBa MPAKTUKA,
IMIBUIKO PO3IMUPIOIOTHCS SIK MO0 IXHBOI KiJIBKOCTi, TaK i CKJIAIHOCTI.
Jna Toro mob cyaai oxkpemoi Kpainum BiguyBaiau ceOe BIEBHEHO B
€BPOIENCHKOMY Ta MiZKHAPOIHOMY KOHTEKCTI, Jieps;KkaBa, 3TiIHO 31 cBOIMU
MiKHApOAHUMU 30008 I3aHHAMU, IOBUHHA BKUBATH HEOOXIAHMX 3aX0-
JUB JIJIsT HAJJAaHHS CYIIM MOXKJWBOCTI O3HAHOMUTHUCH i3 BiJIMOBIAHUMU
TeKCTaMH EBPOTENCHKNUX TAa MI’KHAPOJIHUX JIOKYMEHTIB, 30KpeMa B rayysi
saxucty npas JroguHu. Ile 3aGesmmeunTsh Kpalle 3AiHCHEHHS CYAISIMU
CBOEI ISJIBHOCTI.

¢) BriioueHHs MisKHAPO/JHOTO Ta €BPONENHCHKOTO MPaBa /[0 HABYATIbHIX
MporpaM yHiBEPCHUTETIB i MiATOTOBYMX KYPCIiB 151 CY/I/IiB

9. ¥V GaraThox Jep:KaBax KypcH 3 MiKHAapOAHOIO Ta €BPOIEHCHKOrO
MpaBa, y TOMY YMCJIi MiXKHAPO/IHI iIHCTPYMEHTH 3 TIPaB JIIOITHH, CTAHOBJISTH
YaCTUHY HaBYAJBHOI TPOrPaMH [T IOPUCTIB Yy BUIIUX HaBYAJIbHUX
3akmamax. [Ipote e B I€SKUX ePKaBaxX BBAKAETHCS HEOOXIAHUM /I

3 JTus. mynkr IV (d) PamkoBoro riobanbioro miamy Aiit st cytis y €Bporii.
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KaHAUAATiB MaTu IIOrJauOJaeH] 3HAHHS 3 LUX [PeAMeTiB, 100 3aliHaTh
TTOCay Cy/Ii.

10. KPEC BusHae BaKJIMBUM, 100 NUTAHHS MIKHAPOJHOIO Ta €BPO-
[eliChKOTO TIPaBa CTaJIN YaCTUHOIO HABYAJIBHUX IIPOTPAM BUIIIMX HABUAJIbHUX
3aKjafiB i w00 1l IUTaHHSA BPaXOBYBAIUC Il YaC BCTYHMHMX ICIUTIB IpU
HabyTTi cyiBcbKOI ipodecii, e Taki icuTH iCHYIOTb.

11. Jlist cyutis Maioth GyTH OpraHi3oBaHi HAJIEXKH] TPOTPAMK TOYATKOBOT
MATOTOBKYM Ta MiABUIIEHHS KBasidikallii 3 MiKHApOAHUX IPEAMETIB, 5K
y 3araJibHUX, TaK 1 B CHEIiaJbHUX Taly3sIX isSIBHOCTI. Xoua cepesi €EBPO-
MeHChKUX JiepsKaB iICHYIOTh Bi/IMIHHOCTI B CCTeMax MOYaTKOBOI TiITOTOBKU
Ta MiIBUIIeHHS KBasTiiKatii cyAiB, MAToToBKA 3 MUTaHb Mi>KHAPOIHOTO Ta
€BPOINENCHKOTO TPaBa € 0JJHAKOBO BAXKJIWBOIO JIJISI CY//IIBCHKUX TPAAUILN B
ycix jiepkaBax €Bporu.

12. YV negxkux aepskaBax crieriajibHi HaBYaJbHI iHIIATUBU 3 MiKHa-
POJIHOTO Ta €BPONENCHKOTO TIPaBa OPTaHi30BYIOThCS OKPEMO JIJIsT CYIJIiB 41
JUIST CY/IIIB 1 TPOKYPOPIB CY/UIIBCBKUMI HAaBUAJbHUMHM 3aKaazaMu (y TOMY
YHCJI KOMICISIMU 3 PeryJIiioBaHHs CYIAIBChKOI CIy:K01) abo MiHicTepcTBaMK
IOCTUIIII, a TaKO)K IIMMU IHCTUTYIsIMU CIUIbHO!. B iHmmMX gepskaBax He
3a0e311euyeThCsT JKOHOI CIIeIiaIbHOI MIATOTOBKHU 3 MIKHAPOIHOTO Ta €BPO-
MeiChKOTO TPaBa; y IMX Jep/KaBax CyJIi 3a3BUYail MOKYTb OpaTh y4acTb
y 3araJibHUX MiZITOTOBYMUX KypCaX, OPraHi30BAHUX CaMOIO CY/IOBOIO BJIAJI0I0
a00 HIMMK ycTaHOBaMU (BUIUMM HaBYAJIbHUMU 3aKJIaJlaMu, acolliallisiMu
aJIBOKATIiB, IHO3€MHUMMU IITKOJIAMU ITiIFOTOBKY CY/I/IIB).

13. ¥V npomy acnextri KPEC, Bianosigno, Bkazye na acquis Paaun
€Bponu 1Moo NiJIrOTOBKU CY//IiB 3 TUTaHb 3aCTOCYBAHHA Mi’KHAPOIHUX
JIOroBOpiBS, miaTBepaKyloun 1moTpedy: (a) y BUBYEHHI MIKHApOAHOTO
ITpaBa, Mi’KHAPOJAHUX JOTOBOPiB, EBPOMENCHKUX Ta IHIUX MiKHAPOIHUX
YCTaHOB y paMKaX yHiBepcuterchbkux kypcis; (b) tam, me mopedno, y
3alPOBA/)KEHHI TECTYBAaHHS 3 MUTAHb 3ACTOCYBAHHS MiXKHAPOJHUX HOPM
TIPY CKJIAJIaHHI ICIUTIB Ta TPOXO/PKEHH1 KOHKYPCY /ST 3alHATTS 1TOCaan
CYAJl; €) y PO3BUTKY MIKHApPOAHOTO BUMIPY IIOYaTKOBOI IiJATOTOBKU
Ta miaBunleHHs KBaaidgikauii cyaxis; d) B opranisamii y pamxax Paau
€Bponu Ta 3a cHiBHpali 3 €BPONEHCHKUMH IHCTUTYIIAMU U iHIIUMU
MiKHApPOJAHUMH OPraHi3aligMu HaBYAJbHUX CeMiHapiB AJd CYIMIB i

IepxaBu — uienu Pagu €sponu GepyTh yyactb y poboti Tak 3Banoi «JlicaGoHcbkol
Mepeski» (Mepeski 3 00MiHy H(MOPMAITIEIO MO0 THATOTOBKK CYULIB Ta IPOKYPOPIB), AKa
CKJIQJIAETHCS 3 HAIIIOHAJIBHUX YCTAHOB, Bi/IIOBIIAJIbHUX 32 MIJITOTOBKY CY/1iB Ta IPOKY-
popiB.

JluB., 30KpeMa, BUCHOBKHM JApyroi sycrtpiui <«JlicaGoncbkoi mepexi» (M. Bopuo,
2—4 nunusa 1997 poxky).
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IIPOKYPOPIB 3 METOIO CIPUSAHHSA KpPallOMYy PO3YyMIHHIO MIXKHApPOJHUX
IIPaBOBUX IHCTPYMEHTIB.

d) 3abesneuyenHs SIKiCHOI MiATOTOBKH CYIIBCbKUX KaJpiB y ramysi
Mi3KHAPO/IHOTO Ta €BPONENRCHKOrO MpaBa

14. lloo MiArOTOBKYM 3 MTUTAaHb Mi’KHAPOJ/IHOTO Ta EBPOIIEICHKOTO TIPaBa
KPEC BBakae, 110 WieHN CYIBCHKOTO KOPIYCY TIOBUHHI OYTU TOCTaTHHO
npezcrasieHi cepen Bukiamadis. ITomibHa miAroToBka CyAiB HOBHHHA
BKJTIOYATH OKPEMi acIeKTH, SIKi € aKTYaJbHUMU JIJISI CY/I0BOI MTPAKTHUKH, Ta
CyIPOBO/IKYBATUCS BIJIMOBIIHUMU HABUYAJIBHUMM MaTepiaaMu, y TOMY
YUCJ, Jie MOXKJIMBO, MaTepialaMy Ui JAWCTAHI[IHHOTO HaBUAHHS 4Yepe3
intepaer. KPEC 3aoxouye criBmpaiio Mixk HalliOHAJIbHUMU HAaBYAJIbHUMMU
3akyIaaMu y Tiii cdepi Ta 3aKJINKA€E 0 MPO30POCTi iHdopMarii mpo I
IIporpaMH MiIFOTOBKH Ta ITPO YMOBU y4YacTi B HUX.

e) 3abe3neyeHHs BCiX Cy/IiB aKTYaJbHOIO i 0CTYIHOIO iHopMani€eio
3 MUTaHb Mi’KHAPOHOIO Ta EBPONEICHKOro mpasa

15. KPEC 3a3nauae, 1o nmopHa i akTyajbHa iH(popMallist mpo MikHa-
pPO/HI Ta €BPOMNENCHKI OPUANYHI JOKYMEHTH W CYZOBY IIPaKTUKYy He
HAJIAE€THCST CYUISIM peryJsisspHo. HaBiTh y TUX BUNAJKaX, KOJU IOPUUIHA
iH(popMalliss HaAXOAWTh CYAAAM Y €JEeKTPOHHIM abo ApyKoBaHil dopwmi,
odiriiini ApyKoBaHi BUJAHHS JIepXKaB PIJKO BKJIIOYAOTh iH(pOpMa-
IIiI0 3 MIKHApPOAHOTO Ta €BpONeNchbKoTo TpaBa. Jleski mepskaBu, TpoTe,
nyOJiKyIOTh CleliaibHi IOPUANYHI BICHUKH, SIKi MicTATH iHdopMaiio 3
MI>KHapOJIHOTO TIpaBa. [HIIN yCcTaHOBH, Taki SIK akajzieMii Cyz/1iB, MATOTOBYI
nenTpu abo cyaoBi aaMinicTpamnii iHoAl HagaTh iHGOPMAIiIo PO OCTaHHI
CIIpaBH, AKi PO3TILAAINCS MiXKHAPOJHUMHU Ta €BPOIEHCHKUMU CYIaMU.
Iudopmartisi Moke TaKOXK MICTUTUCS B HAI[IOHAJTBHUX IOPUIAUIHUX
1epioANYHUX BUIAHHSIX.

16. CTBOpEHHST AOCTYIly Yepe3 iHTepHeT caMo Mo cobi He MOKe BBasKa-
THCST HATEKHUM BUKOHAHHSM OOOB'SI3KY MEPKAaBU HAMABATU TOCTATHIO
indopmariio abo 3abesnedysaTu 3acodaMu OTpUMaHHs iH(GOpMaIlii 3 TUTaHb
MIKHApPO/IHOTO Ta €BPOMNEHCHKOTO TIpaBa.

17. KPEC pexomenaye, 1mob yci cyaai Majgu JOCTYII A0 HalepoBUX
Ta eJIeKTPOHHMUX Bepciii OMIIHHUX OPUAMYHKMX JOKYMEHTIB, 1100
YMOXKJIMBUTH IIPOBEJEHHS TOUHUX JOCJI/IKEHDb 3 IUTaHb MIXKHAPO/HOI Ta
eBpoiieiicbkol opucupypeniii. ITogi6HI MOKIMBOCTI MalOTh HaJaBaTUCS
CYIJSIM Yepe3 CIeliagizoBaHi JKepesa, SKIIO HeoOXiIHO — uepes
LEHTPali30BaHi MOCJIYrH, SKi MOXKYTh 3a0e3leYyrTH CyIAsAM HaBiTh
6isblry TOiH(MOPMOBAHICTh Y WX HMUTAHHAX, HIK I[bOTO BUMarae ixHs
HOBCSIKZeHHa poboTa.
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18. Jluwe B gesKkuX AepsKaBaxX MiHiCTepcTBa I0CTULT a0 3aKOPAOHHUX
CIIPaB HA/IAI0Th CYUISIM [IepeKyIain BiANOBIAHUX TEKCTIB JOKYMEHTIB, y TOMY
qucyi pinmeHb €BPOIENChKOTO CYAYy 3 TPaB JIOAWHU MO0 IXHIX BJIACHUX
nepsxkas. Ha nymxy KPEC, nepskaBaM Tpeba MBUAKO 3MIHUTH 1[I0 CUTYAIIIIO;
Bi/IITOBI/{HA Jlep;KaBHA MIATPUMKA MA€ BKJIIOYATU CTBOPEHHST e(eKTUBHUX
carykG Tepekyasy IPUANIHUX TEKCTIB, SIKI MOKYTb OyTH KOPUCHUMU JIJIST
CY/ZIOBOI TIPAKTUKU (ZIWB. TAKOXK IYHKT 23 HUXKYE).

19. [l noierirerss pobOTH CyALSAM Ma€ HaJaBaTUC [IOBHA, aKTyaJIbHa,
JIOCTYITHA, aHOTOBaHA Ta CTUC]A iHdopMallig, a cya/i caMOCTiiTHO MalTh
BU3HAYMTU peJIeBaHTHICTD iH(opMallii, AKIo HeoOXiJHO, 3a JOIOMOrOIO
ciysk6 CynoBoi JOKyMeHTallii Ta nmoMiuHukiB cyanis®. Ciij Takox 3a0Xo-
YyBaTH CIIIBITPALIO EHTPATi30BaHNX 1 MiCIIEBUX CJIyKO uu 6101i0TeK Cy10BO]
JOKYMeHTAIlii Ta opuAnIHUX Gi6II0TEK 1 IEHTPIB FPUINYHOI TOKYMEHTAIII],
SKi (DYHKITIOHYTOTH TI03a MEKaMU CYZI0BOI CUCTEMH.

f) 3aGesneuenns cyaais 3aco6amu J0CTyIy 10 iH(opMallii iHO3eMHUMU
MOBaMHU

20. Bpaxosytoun Bukiazgene suiie, KPEC 3a3znavae, 1o 3HaHHS iHO3€eM-
HUX MOB € Ba/KJIMBUM iHCTPYMEHTOM JIJISI CYJUII HAIIOHAJBHOTO CYAY, 100
O6yTu MOIH(OPMOBAHUM TIPO PO3BUTOK MIKHAPOAHOTO Ta €BPOTEHCHKOTO
rpana.

21. Hapasi kypcu iHozeMHUX MOB Ha 0e3oIlaTHill OCHOBI AOCTYIIHI
Ui CYIJIB JiMIe B JAedKUX JepskaBax. I[Homi 1i Kypcu 4YacTKOBO
cy6CHIYIOThCS IepskaBaMu, a IHOJII TaKa MOKJIUBICTh HAJIAEThCST TEBHUM
CYJUIAM, SIKi TICHO CITIBIPAIIOOTH i3 Mi’KHAPOJHUMU Ta €EBPONENCHKUMU
THCTUTYIIIMH.

22. KPEC 3a0x04y€e BXXUTTS Bi/INOBITHUX 3aX0/IiB, Y TOMY IHCJIi BUIi/ICH-
HS TPAHTIB, CIIPSIMOBAHUX HA HaBYAHHS CY//IB iHO3EMHUX MOB SIK YaCTUHU
6a30B01 200 cIeIiaabHOl MiATOTOBKH.

23. JlepskaBu TOBMHHI 3abe3nedyBaTi, 100 Cy[AM Majay OPUAUYHI Ta
MiKHApPOIHI CyKOHU 3 IIepeKaany AOKYMEHTIB, 0 MOXKYTb OyTH MOTPIOHI
CyMUIIM 3JIJI TATPUMAHHS BJACHOI TOiH(MOPMOBAHOCTI Y BiTIOBIIHUX
rary3six MixkHapOIHOTO Ta eBporielicbkoro rpasa. KPEC po3ymie BasKIMBICTh
BUTpAT, sKi HeoOXizHi A (DYHKIIOHYBaHHS IUX CJIYKO, Ta PEKOMEH-
nye, o6 BoHU (DiHAHCYBAIKCS 3 OIOIKETY, SIKMi BUSHAYAETHCSI OKPEMO B
JIepsKaBHOMY OTOJIKET, 11100 YHUKHYTH CKOPOUEHHS KOIIITIB, SIKi BU/ISIOTHCS
Ha (DyHKIIIOHYBaHHS CY/IiB.

6 JTus. Taxkox 1. 65 Bucnosky KPEC Ne 6 (2004) «IIpo cripasesiuBuii cyji y posymui
CTPOKH Ta POJIb CY//I B CYOBUX TPOIlECAX 3 YPaxyBaHHsSIM IBTEPHATHBHUX 3aC00iB
BUPIILIEHHS CIIOPIB».
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24. 11i mepexjafanbKi TMOCAYTH TOBWHHI HazaBatucs mpodeciiHuMI
(haxiBIIMU, KOMITETEHTHICTh SIKUX MOXKE MEePEBIPATUCS CYIJISIMH, OCKITbKU
11i TIOCJIYTU TIOB’SI3aHi 3 Cy/I/IIBCbKUMU (DYHKITISIMU.

B. IIAJIOT MI;K HAITIOHAJIbHUMU TA € BPOIIENICHbKUMUA
CYAOBUMU IHCTUTYIIAMU’

a) HeoOxiguicts popManbHOro yu HeopMaibHOro Aiagory

25. HarioHaspHi cyaiM BiAMOBIZAIOTh 3a 3aCTOCYBAaHHSI €BPOTEHCHKOTO
npaBa. Big HUX y 6araThOX BUIIAJKAX BHMAara€ThCsl HOTO MPsIME 3aCTOCY-
BaHHA. Bifi HUX TakoX BUMara€Thcsl TJAyMadyeHHs HAI[lOHAJIBHOTO IIpaBa
3Ti/THO 3 EBPONENCHKUMU CTaH/IaPTaAMU.

26. [l Beix HallioHAIbHUX CY/IIB IIpaKTUKa €BPoIIeiichbKOro cyly 3 IpaB
JIOJIMHU T Y BiAinoBiiHuX Butaikax — Cyjy €BponeiicbKuX CIiiBTOBAPUCTB €
OPIEHTUPOM TIOJI0 PO3BUTKY CUCTEMU EBPOIIEICHKOTO TIpaBa.

27. Jlianor Mix HAI[iOHAJTbHUMHU Ta €BPOTEMCHKUMU CYIOBUMU iHCTHU-
TYISIMU € HeOOXiHIM i Byke BiIOYBAEThCS Ha MPAKTHIL; PO3BUTOK HATOTY
Mag€ MiATPUMYBATHCS BIZITOBIIHUMU [IIIMU.

28. [lng 3aoxoueHHd e(eKTUBHOTO [iajoTy MiK HaI[iOHAJTbHUMU Ta
€BPOIEHCbKUMU Cy/laMW TOBUHHI iCHYBaTW 1HIIIaTUBU, CIPSIMOBaHI Ha
CYiB HAIIOHAJILHUX CY/IiB, [ CIPUSHHS 0OMiHY iH(OpPMAIi€io, a TAKOX,
Jle MOJKJIUBO, IIPSIMUM KOHTaKTaM MiXK IHCTUTYIISIMU.

29. Ileit miasor Moske BixOyBaTucs Ha pisHux piBHsx. Ha dopmasbHOMY,
MpollecyasbHOMY PiBHI MPUKJIAIOM IHCTUTYIIIWHOI (popMu Takoi criBmparti
€ TIpole/lypa MPUHHATTS TONEPEeHbOTO PillleHHS, 1[0 BUKOPUCTOBYETLCS
JUIs OTpUMaHHS BUCHOBKY Cyjy cripaBefiyinBOCTi €BPONEICHKOTO CITiBTO-
BapructBa. CymmsM HAIOHATLHUX CYAIB MOXKYTb OyTH HafaHi IIHPI
MOKJIMBOCTI y4acTi B poboti €Bponeiicbkoro cyay 3 mpas JoanHu. Kosuun
iaerbess 1po  Oinbin  HedoOpMaAbHUN crocid, GopMu  HiaJory MOXKYThb
BUHUKATH T1i/I 4ac Bi3UTiB ab0 CTasKyBaHHA CYJUIB y €BporeichbkoMy cyi
3 nipaB qoauHu, Cy/i cpaBe/yimBOCTi €BPONEHCHKOTO CIIBTOBAPHUCTBA Ta
IHITUX MIKHAPOJHUX 1 €BPOMENCHKUX Cy/aX, a TaKoK T/l yac ceMiHapiB i
KOJIOKBIYMiB Ha HalliOHAJTbHOMY 1 Mi>KHAPOJIHOMY PiBHSIX.

30. KPE€EC 3aznauvae, mo nHedopMasbHUI ialoOT PO3TJISJAETHCS SIK
YacTUHA TTPOTPaMU ITiITOTOBKU CY//IiB. YYaCHUKAMMU ITUX 3aX0/1iB HUHI € CYI/Ii
MEPEBAKHO BUIIUX CY/IiB (BEPXOBHUX CY/IiB, KOHCTUTYIIHHUX cy/iB). KPEC
3a3HavaE, 110, 3BasKar0ul Ha HEeOOXIAHICTh TICHUX 3B'SI3KIB CY/JiB BHUIIUX
CY/iB i3 MI’>KHAPOJAHUMU IOPUCIUKINIAMHU, HAIlIOHATbHI HABYATbHI YCTAHOBU
PasoM i3 TUM MOBUHHI 3abe31edyBaTH, o0 el Aiagxor He 3BOAMBCS JINIIIE
IO CYJUIIB BUIIUX CY/IiB, OCKIJIbKM B 0araThOX BUIAIKAX CAME CY/JISIM CY/IiB

7 Jlus. nynkr IV(c) PamkoBoro rio6aubHoro mwiany it aust cyaais y €sporri.
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Hepioi iHcTaHIil A0BOAUTHCS 0€3M0CEPeIHbO OIIHIOBATH, TIYMAaYUTH Ta
3aCTOCOBYBATH €BPOIIEHCbKI HOPMU YU CyJOBY IpakTuky. /locBin pisHux
JIepsKaB CBiUUTD TIPO Te, 10 He(OpMaNbHUI iaor i Yac MPOBeIeHHS
HEBEMKUX 3yCTPiuell € HalbiIbIIT MPOLYKTHBHIM.

b) IIpsiMa B3aeMoOis MisK HAlliOHAIBHUMH CYAASIMU

31. [liasor Mix HaIliOHATHPHUMU Ta EBPOIEUCHKUMH CyJaMU € JIUIIe
OJIHUM acCMeKTOM B3aEMO/ii MK CyAJsIMM Ha €BPOTEHChKOMY PiBHI:
B3aEMOBIIHOCHHU CY//IB 3 PI3HUX Jep:KaB Ha 0COOMCTOMY PIiBHI € TaKOXK
nyske BakauBuMH. HarioHasbHi cyiii 4acTo MaloTh PO3TIISAAATH, SIK CY/I B
IHIIMX Aep:KaBax 3acTocyBajid abo TIyMaYyWId MiKHAPOAHE 1 €BPOIIeHCchKe
PaBo, 1 Cy/li MOXKYTh BUUTHCST HA JOCBii oauH oxHoro. [omibuuil miamor
MiXK CYJIIMU 3 PI3HUX JIEPKAB € TAKOXK JIy’Ke BOKJIUBUM [IJIs1 yTBEP/KEHHS
MIPUHITUITY B3aEMOIOBIPHM B paMKaX €BPOINEHCHKUX CYJOBUX CHUCTEM, IO
CIIpUsEC MIKHAPOAHOMY O0Iry HaI[ilOHAJIBHUX PpillleHb Ta CIPOIIEHHIO
[IOPSJIKY BBEIEHHS IIUX PillleHb Y /10 B PI3HUX JIePKaBax.

32. Ilpami KOHTAKTH MK CYASIMU 3 PI3HUX [ep:KaB, BKIIOYHO 3 TUMU
KOHTaKTaMH, 10 OPTaHi30BYIOTHCS HAI[IOHATBHUMU 3aKJIAJaMH TTiITOTOBKU
CyI[iB Tl Yac ceMiHapiB, BI3WTIB CY/JIiB, HABUYAJIBHUX IOI3/I0OK TOIIO,
€ 0co0IUBO aKTyaIbHUMU. Y TIiil chepi MOKHA 3HAUTH KOPUCHUX TTAPTHEPIB
Yy pamMKax IpoTpaM CITiBIIpalli, SKi iCHyIOTb Ha €BPOTICICHKOMY PiBHI.

33. CymusaM Mae HajiaBaTucd TpakTUYHA iH(OpMallis Mpo Mnporpamu
00MiHy, SIKi OpraHizoBYIOTbCS B paMKax IIMX IHII[aTuB, Ta 3a0e31e4yBaTuCs
PIBHUI ZOCTYI 4O yd4acTi B NOAIOHMX IporpamMax OOMiHY, SKIIO CYyIIi
6aKAIOTH B3SATH B HUX YYaCTh.

C. 3ACTOCYBAHHA HAINIOHAJIbBHUMU CY TIAMU
MIXKHAPOJIHOTI'O TA €BPOIIEMCBKOTIO ITPABAS

a. Poub cyazi Ta iepapxis Hopm
34. 3acTocyBaHHS KOKHOIO JIEP5KaBOI0 MIXKHAPOIHUX Ta €BPOTENCHKUX

CTaH/APTIB 3aJeKUTh 3HAYHOIO MIpOIO BiJl cTaTycy LUX CTaHJapTiB y
Hal[lOHAJIBLHOMY IIpaBi, y TOMY 4ucJIi BifnoBiaHo 1o Koneruryii.

35. Ha nutaxy mo pocsruenns 1€l MeTu icHyIoTb 1eBHi meperinkozn. [1i
MEPENIKOAN BUHUKAIOTH B PE3YJIBTATi iCHYBaHHS MPOOJIEM 3 JOCTYIIOM 10
indopmaii, mpobIeM «IICHXOJIOTIYHOTO» XapaKTepy Ta OKPEMUX IIPABOBUX
pobiem®.

36. Ilepuri ABi HePeNIKOAN MOKYTh OyTH YCYHEHI 3a JOIIOMOTOIO 3aXO0/IiB,
ONMCAaHWX BHWINE | CHPSIMOBAHMX Ha [OCSITHEHHS KPAIIOTO JOCTYITY O

8 Jlus. nyskr IV (b) PaMKoBOTO robaibHOTO M1y il Jist cyuiiB y €Bpotii.
9 JluB., 30KpemMa, BUCHOBKM Jpyroro sacimanng <Jlicaboncbkoi mepexi» (M. Bopro,
2—4 nunusa 1997 poky)
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€BPONENCHKOI IOPUANYHOI JOKYMEHTAIll Ta yJOCKOHAJEHHS [iaJory Mix
IHCTUTYIIIMU.

37. Illo crocyeTbest nepentkoz mpaBoBoro xapaktepy, KPEC 3a3nauac,
IO 3arajioM JIEpP’KaBU BU3HAIOTh TMPUMAT MiKHAPOJAHUX JIOTOBOPIB HaJ|
HAIIOHAJILHUM 3aKOHOJAaBCTBOM, SKINO I gorosopu partudikosani abo,
KOJIM Ile HeoOXifHO, IHKOPIIOpOBaHi /0 HAI[lOHAJIBLHOIO 3aKOHOAABCTBA.
3aebinpaioro 1mogibHa BHINA IOpUAMYHA CUIa IiepeabadacTbes Oesnoce-
PEeHbO B KOHCTUTYIISIX OKPEMUX JIEPKAB, MPU YOMY I8 BUIIA IOPUAMYHA
CUJIA Y3TOJKYETHCA 3 JIIE€I0 HOPM KOHCTUTYIIII. Y KiJIBKOX JiepsKaBaxX mpuMaT
MI’KHApOIHOTO TIpaBa BUILJINBAE 3 PillleHb HAI[IOHAJIbHOTO BepxoBHOTO Cy1y.
3a3Buyail piBeHb €BPONENCHKOI KOHBEHINI 3 MPaB JIOAUHU € HIKUYUM 32
HAIIOHAIbHY KOHCTUTYIII0, aje KOHBeHIlis, SIK MPaBUJIO, MA€ OCOOJIUBE
MOJIOJKEHHS TOPIBHAHO 31 3BUYAlHMMM akTtamMu napiamenty. [Ipore Ha
TIPAKTHIII 11ei TPUHIIATI Peasi3yEThCS MO-PI3ZHOMY.

38. 3mebibiioro HallioHaJbHe 3aKOHOAABCTBO Ta IIPABOBI TPajMILii
JIO3BOJISIIOTH Cy/laM, KOJIU BOHU TIOCTAIOTh Tiepejl KOH(JIIKTOM HajHaIlio-
HaJbHUX II0JIOKEHb Ta IIOJIO)KEHb BJIACHOTO 3aKOHOJABCTBA, BUHOCUTHU
pillleHHsI, KePyoUnch MiKHAPOJHOW KOHBEHIN€l0 abo porosopom. Icuye
aJITePHATUBA, 3T1/IHO 3 STKOIO BiJl HAIIIOHAJIbHUX CY/[iB BUMATAEThCS 3y TUHATH
MPOBA/KEHHS Ta Tepe/laBaTh CIpaBy Ha po3risy KOHCTUTYIIHOTO Cymy.
Aute iCHYIOTH JIepsKaBd, Cy[IU SIKUX 3000B’s13aHi 3aCTOCOBYBATH MOJIOKEHHSI
HAI[IOHAJILHOTO TpaBa HAaBIThb TOJ, KOJU BOHU CyTepedaThb, HAMPHUKJIAT,
MOJIOXKEHHAM €BPONENChKOi KOHBEHIII1 3 IIPaB JIIOANHU.

39. KoskHa Jiep:kaBa Ma€ BJACHY CHUCTEMY TJIyMavdeHHsT MOAIOHUX Oi-
MIHHUX JTOKYMEHTIB Ta iXHbOTO BIIPOBA/KEHHS /10 HAI[IOHAJIBLHOTO IIpaBa
3aJIeKHO Bifl cTarycy, Mo iM HagaeTbes. [l yHUKHEHHSI HeBU3HAYeHOCTI
CyAW TOBUHHI TJAYMAyUTH Ta BBOAMTU B [0 BCi HAI[IOHAJbHI 3aKOHU
Ta CTBOPIOBATH BJIACHY CYJIOBY IPAKTUKY, 11100, HACKIIBKH MOKIHBO,
151 TMPaKTUKA BIJMOBiajia €BPONEHCHKOMY TMpaBy Ta MiXKHAPOIHUM
€BPONENCHKUM TTPUHITITIAM Ta KOHIIETIITisIM.

40. Cyi pa3oMm i3 3aKOHO/IABISIMU Ta ITPE/ICTABHUKAMU BUKOHABYOI BJIa/TN
30060B’s13aHi I0/IePKyBATHCS TIPUHITNAITY BepxoBeHcTBa mpaBa. KPEC BBaskae,
O CyIAAM Yy PiSHUX AepKaBaX BaK/JIUBO 3a0e3ledyBaTH [OLEPKAHHI
MiKHApOIHOTO Ta €BPOMEICHKOrO IMpaBa, MO CIPUSTUME BIIPOBAKEHHIO
MPUHITAITY BEPXOBEHCTBA IpaBa IIJISIXOM HAJEKHOTO BpaxyBaHHS IIHOTO
MIPUHITATTY HAIIOHATHHIMHY MTPABOBUMHU CUCTEMaMHU.

b. HaumionanpHa cymoBa NpaKTHKa Ta Mi’KHApOAHi i €BpomeicbKi
MPaBOBi IHCTPYMEHTH, 30KpeMa pekoMeH/ailii Pagu €sponu

41. CynmoBa TmpakTHMKa BIUIMBAE HA 3aCTOCYBaHHS MIKHAPOJHUX Ta
€BPOIEHCHKUX CTAHAAPTIB, OCKIIBKU CyIOBa Bjaja MOBUHHA TIyMayUTU
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HallioHAJIbHE 3aKOHO/IABCTBO y CBITJII HA/IHAIIIOHAJIIBHOTO 1TPaBa, OJIHOYACHO
JMOTPUMYIOUNCH HAITIOHATbHUX KOHCTUTYIIWHUX CTaHIAPTIB.

42. Ilo crocyerbes podii, SKy Bifirpae TpakThka EBPOMEHChKOTO
Cylly 3 1paB JIOAWHU, a y BianoBimuux cupaBax — Cy/y clIpaBeIiuBOCTI
€BPOTIEIICHKOTO CITIBTOBAPUCTBA, iCHYIOTh ABi TenmieHtii. I[lo-mepmie Ta
yacTilie 3a Bce, Hal[iloHAJIbHI cyau 6epyTh 0 yBaru PillleHHsT €BPONEHCHKIX
CY/IiB HaBiTh Y BUTIA/[KaX, KOJIH Ii PillleHHSI He € 000B SI3SKOBUMU /IO BUKOHAHHSI.
Jpyra TenienIrisg nosdarae B HaJlaHHI MPAKTUIL €BPONENCHKUX CYIiB CTATyCy
TIperie/IeHTy, SIKOMY HaIllOHAIbHI Cy/IM TOBUHHI CITiTyBaTH.

43. Xoua HaumioHaJbHI cyaai GepyTh JO yBaru Ta 3aCTOCOBYIOTh MiK-
HapozHe i eBpoleiicbKe PaBo, 1ie He 3a0e31edy€e BiAIOBIAHOCTI HalllOHaIb-
HOTO 3aKOHO/ABCTBA PEKOMEHAIiaM Pamu €Bpornw, sKi po3TIsafaloThCs K
«M'sIKe TIPaBO».

44. Kowmiter wmimicTpiB Pamm €Bponmm Moke HamaBaTH pPeKOMEHAIil
Jlep:KaBaM-4jieHaM IMOJI0 MUTaHb, SIKI € TOTO/KEH] K «CITiJIbHA TOJIITUKA.
Pexkomenzaiiii He € IOPUANYHO OOOB’S3KOBUMM [ JI€PKaB-uJIeHiB, Xo4a
Craryt Panu €spornu Haae KomiteTy MiHICTPIB TOBHOBaKEHHS 3BEPTATUCS
JI0 YPSIMIB JlepsKaB-uJIeHiB 3 MPOXaHHIM «I10iH(GOPMYBaTH HOTO TPO BXKUTI
3axoAn» 040 HagaHux pekomenmaniinl (zus. crartio 15 (b) Craryry Pamu
€sponn).

45. KPEC migkpeciaioe OaxaHicTb TOro, mod Ipu IATOTOBII HOBOTO
3aKOHO/IAaBCTBA 3aKOHOJABII 3BepTajvcs 0 pekomenzaaiiii Pamu €Bpo-
nu. Tak camo cy/ii Ipu 3aCTOCYBaHHI 3aKOHO/ABCTBA MOBUHHI, HACKIJIbKU
e MOKJINBO, TJIYMauuTH HWOrO y CIoci0, 10 BiANOBia€ MiKHAPOIHUM
CTaHIapTaM, HaBiTh SIKIIO Il CTAHJAAPTA BCTAHOBJIEHT «M SIKUM TTPABOM>.

c. [lorpuManHs pinieHb €BponeiicbKkoro cyay 3 npas JIOUHA

46. Y nmedxux nepskaBax, J0 TOJAHHS 3asBU 10 €BPONEHCHKOTO CYIy
3 MpaB JIOJWHU, iICHYE MOKJIUBICTh 3BEPHYTHCS 13 3asdBOI0 TIPO CY/TOBUI
TIEPETJISA] OCTATOUHOTO PillleHHs, SIKe HMOBIpHO cymniepeunTh KoHBEHTIIT Tpo
3aXMCT IPaB JIOAUHK i OCHOBOIONOKHKUX cBoOox. ITpore KPEC 3asnauae,
110 B 6HaraThoX JiepKaBaX BUMAra€ThCsl yXBAJIEHHS PillleHHsT €BPOTEHCHKIM
CYJIOM 3 TIPaB JIOJIUHU IPOTH BiJIOBIHOI IEPKABH, 1 JIUIIIE TTICJIIST TOTO MOXKHA
3BEPHYTHCS i3 3a51BOIO TIPO TEPETJISI OCTATOYHOTO PIillleHHS.

47. Tlo3oB Tpo BIiANIKOMYBaHHS TIKOAM 32 TOPYIIEeHHS €BpOTeichKOol
KOHBEHIIIl 3 TpaB JIOAUHU MOKe, SK IIPABUJIO, TOJABATUC JUIIE IiCJs
TOTO, K EBPONENCHKUN Cy/[ 3 TpaB JIIOAUHNA BCTAHOBUB IOPYIIEHHSI.
VY 6ibIIocCTi Iep:KaB HEMOKJINBO BUMAraTH BCTAHOBJIEHHS IIUX MOPYIIEHb
Ta BIINTKO/LyBaHHS 10 TOTO, SIK TIOPYTIIEHHS BCTAHOBJIIOETHCS €BPONEHCHKUM
CYZIOM 3 TIPaB JIIOINHU.
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48. KPEC BijjoM0 1po Te, 10 B OLALIIOCTI Aep:KaB BUKOHAHHS PillleHb
€BpoINeichbKOro cyay 3 MpaB JIIOAUHU He TepefadayeHo Hal[loHATbHUM
MPABOM; Y JIESIKUX JIep/KaBax 3aX0/[1 3 BUKOHAHHS MOKYTbh 3a0€3IeTyBaTHCS
KoHCcTUTYIIHUM CyIOM.

49. Tlizkpecaioroun BaKJIUBICTH peasizallii CHiTbHUX BaXKJIUBUX IIPaB,
3aKpirieHnx y €BpoIieiichKiii KOHBEHIIIT 3 TIPaB JIIOIUHMU, Ta Mi/IKPECTIOI0UH,
110 HAIIOHAJIbHI CY/UII € TaKoXK eBporeiicbkumu cyisimu, KPEC 3aoxouye
CY//liB, KOJIM Ile MO’KJMBO, BUKOPHUCTOBYBAaTH BCi HasiBHI pecypcu IIpH
TIIyMadeHHi 3aKOHY ab0 B MeKaX iCHYI0YOTO MPOIeCyaTbHOTO TIpaBa: a) I
BiIHOBJIEHHS PO3TJISAY CIPaB, SKIIO MaJo Micile mopynienas: KonBenitii,
HaBITb /10 yXBaJleHH pillleHHs €BPOIEHChKUM CY/IOM 3 IIPAB JIIOJIMHH, 2 TAKOXK
b) rapanTyBaTH IKHAUIIBH/IIIE BiIIKOYBAaHHS 32 OPYIIEHHS. 3aKOHOIABIII
TMOBUHHI PO3TJISHYTH MOXKJIUBICTD BHECEHHS 3MIH /IO TIPOIECYaJbHOTO
3aKOHO/IABCTBA JIJIS1 CIIPUSTHHSI BUKOHAHHSI IIbOTO €BPONEHCHKOTO 000B’A3KY
HAI[IOHAJIFHOIO CYI0BOTO crcTeMOt0!?,

10 KPEC BBaskae JIOMIIBHIM HATAAATH, IO 3TiHO 3 [Tporokosom Ne 14 1o €Bporieiicbkoi
KOHBEHIIiT 3 MpaB JIOAWHM, BIAKPUTUM Juist mifrnucanns B TpaBHi 2006 poky, Komiter
MiHiCTpiB Oy/ie yHOBHOBasKEHUH, SIKIIO BiAIOBI/IHE PIllIEHHS MPUITHATO ABOMA TPETHHA-
MU HOTrO CKJIaJy, iHIIHIOBaTH MPOBAJKEHHSI B €BPOINENChKOMY CYJIi 3 TpaB JIOIUHH,
KOJIM JiepsKaBa BiZIMOBJISETLCS BUKOHYBATH pilennsa. KomiTeT MiHiCTPIB TaKOXX MaTUMe
HOBE TIOBHOBAKCHHS TIPOCUTH CBPOTIEHCHKIIT CY/I 3 IPAB JIIOMHN HAIATH TIyMadeHHS
coro pimenns. Ile mae gonomortu Komitery MinicTpiB y #oro 3aBmanni szpilicHenns
HarJisay 3a BukoHauusam pimens €CILJI i, 30kpema, mpu BU3HaYeHHI TOTO, SKi 3aX0/1
MOKYTb OyTH HEOOXIHUMU JIJTsI BAKOHAHHS 1IUX PillleHb.
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CTHUCJINI BUKJAJL PEKOMEH/IAIIII1 TA BUCHOBKIB

A. Y cpepax nideomosxu cy0ois 3 numanv MidicHAPOOHO20 ma e6poneli-
cbK020 mpaea, docmyny cyodie 00 6i0nosionoi indopmauii, xKypcie
iHo3eMHux mMo6 ma 3abesneuenns nepexaady KPEC pexomenoye, woo:
(a) gep:xaBu 3a0esnmedyBaju aJeKBaTHI 3aCO0M i MiATOTOBKH CYAiB

i3 IHMTaHb Mi’KHAPOJHOIO Ta €BPOIEICHKOro ImpaBa, 30epiraloun
He3aJIe’KHICTh CY/I0BOI BJIaJIM Yyepe3 Bi/INOBI/IHI He3aJIe:KHi OpraHy,
BiZIOBiIaJIbHI 32 MATOTOBKY (paxiBIiiB CyA0BOI CHCTEMH;

(b) moYaTKkoBi 3HaHHA 3 MiKHAPOJHOIO Ta €BPONEICHKOro Npasa, a
TaKOK CYJOBOI MPAKTUKN 3a0e3mevyBajics NUISIXOM BKIIOYEHHS
[UX TeM /I0 HABYAJIbHUX MPOrPaM IOPUANYHUX (DAKYJIbTETIB;

(c) HamexkHe 3HAHHS MiKHAPOJHOIO Ta E€BPOINEHCHKOro mpasa 0YJIO
O/IHI€EI0 3 YMOB NPU3HAYEHHS HA CY/UIIBCHKI MOCAJM 10 TOTO, SK
CyA/isd NMPUCTYNAE 10 BUKOHAHHS CBOIX 000B’ A3KiB;

(d) migroroBka 3 mMTaHh MIXKHAPOIHOTO Ta €BPONEHCHKOTO MpaBa
BiJlirpaBaJjia Bi/IOBIJIHY POJIb Y MOYATKOBI# MiZITOTOBIII Ta Mi/IBUIEH-
Hi kBafmidikamii cyAaiB; MArOTOBKA CYMIiB y Iiii raxy3i HOBHH-
Ha MATPUMYBATHCS NUISIXOM MiKHAPO/IHOI CHiBIpali MiK HaIio-
HAJIbHUMH yCTaHOBaMH 3 Mi/IFTOTOBKH CY//IiB;

(e) indopmalisgs 3 NUTaHb MiKHAPOJIHOTO Ta EBPONEHCHKOro IpaBa,
Y TOMY YHUCJi pillleHb Mi’KHapOJHHX Ta €BPONENCHKUX CYiB, Ma€
OyTH [IOCTYNHOW; 3a CHIBNpami CIay:0 CyI0BOi NOKyMeHTalii,
0i01i0TEK Ta MOMIYHHUKIB CYUIiB CY/A/i MOBMHHI MaTH rapaHTOBAHUIA
nocryn a0 ingopmariii, ika CynpOBO/PKY€EThCS 3PYYHHM 3MiCTOM Ta
aHoTali€; indopmallis Ma€ 6yTH IOBHOIO Ta aKTYaJIbHOIO;

() BigmoBigmi 3axomu — y TOMY 4YMCJII HAQJaHHSI TPAHTIB — IOBHHHI
3a0e3meuyBaTd OBOJIOJHHS CYAJSIMH iHO3EMHHMH MOBAMH; KpPiM
TOro, Cy/¥ MOBHHHI MaTH SIKICHI CIyKOH YCHOTO Ta MHCHMOBOTO
nepekjaay, mo (iHaHCYIOTBCS OKpEeMO Bijl 3arajbHUX BUTPAT Ha
¢ yHKIIOHYBaHHS CYIiB.

B. 3 oenaoy na eaxcausicmo 6i0nocun ma cnienpaui HAUiOHAILHUX
CY008UX YCMAn08 aK Midc 00010, Max i 3 MiINCHAPOOHUMU YCMAHOBAMU,
3oxpema esponeiicoxumu, KPEC 3aoxouye:

(a) PpO3BUTOK NPSAMUX KOHTAKTIiB Ta MiaJIOTy MiK HHMH, HANPHKJIAI,
Ha KoOH(epeHIisX, ceMiHapax, JABOCTOPOHHIX 3ycTpiuax Ta
HEBEJIHMKUX 32 MacITaboM 3aX0/axX, SIKi MOKYTb MaTH OCOGINBY
IIiHHICTD;
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(b)

(c)
(d)

Bi3HTH Ta HABYAJIbHi IPOTPAaMH, HATIPUKJIA/I TAKi, [0 OPTaHi30BYIOTHCS
HaIllOHAJIbHUMH YCTaHOBAMH 3 IiZITOTOBKH CY//IiB Ta HalliOHAJIbHUMHU
CYZIOBUMH YCTAHOBaMH, a TaKOK JAESIKUMH Mi’KHAPOIHUMH CyTaMU
JUIS OKPEMUX CY/I/IiB CIIiJIbHO 3 iHIIUMU Cy/I0BUMH HAIliOHAJIbHUMH Ta
Mi?KHAPOIHUMH YCTaHOBAMU;

3aJIyYeHHsI 10 UX KOHTAKTIB, /iajiory, BI3WTIB Ta MPOrpaM CY/JIB
ycCixX iHCTaHIliH, a He JuIIe CY//IiB BUIIUX CYiB;

HaJaHHs iHdopMAaIi Ta BXKHUTTS 3aXO/iB /UISI CHPHSIHHS TOCTYILY
Hal[iOHAJIBHMX CY//iB [0 iHTEpHET-CalTIiB Ta 6a3 JaHuX, JOCTYIHHUX
JUISE iHITMX HAI[iOHAJbHUX Ta Mi?KHAPOJAHHUX CY/TOBHX OPTaHiB.

C. Hessaxncarouu mna 6iOMiMHOCMI MIdC NPaAgoOGUMU cuCmeMaAMU 6

€eponi, KPEC 3ao0xouye 3ycunnsi HAUIOHANLHUX CYOOBUX OP2aHiE Y
MAYMauenti ma 3axucmi 6epxoeencmea npaesad, AKUL0 Heobxiono — uepes
610Nn06i0HUIL 00MiN ideaMu MINC KiNbKOMA HAUIOHAOGHUMU CYOOBUMU
cucmemamu, Yy maxux NUMAHHAX:

(a)

(b)

(©)

(d)

3a0esneyeHHsl JOTPUMAHHS HAIiOHAJbHMM 3aKOHOJABCTBOM BiZIO-
BITHOCTi HAI[IOHAJIBHOTO TPaBa, y TOMY YHCJi HAIiOHAJIbHOI CY/0-
BOi TPaKTUKH, Mi’KHAPOJHOMY Ta €BPOIEHChKOMY TIpaBy, SKi
3aCTOCOBYIOTHCS Y Bi/IIOBI/HIl1 1ep:kaBi;

MaKCHMAaJIbHO MO3KJIMBE CKOPOUYEHHS PO30isKHOCTEH y 3acTOCYBaHHi
bOro NMPUHIUNY B CHCTEMAaX, NOB’SI3aHMX OJHAKOBUMH Mi’KHa-
POIHUMU CTaHAAPTAMH;

3a0esneyenHs TOro, 100 HaI[iOHAJbHE INPaBo, y TOMY YHCTI
HaIliOHAJIbHA Cy/IOBa NMPAKTHKA, Bi/IMOBI/Ia M NpaKTUili €BponeichKoro
Cyly 3 NpaB JIOJAWHU; 30KpPeMa, uepe3 3a0e3NevyeHHs, KOIH Iie
MOKJIMBO, Bi/[HOBJIEHHSI PO3IJISIZLY CIIPAB ICJIs TOrO, SIK €Bponeicbkuii
Cy/I 3 IPaB JIOJMHH BCTAHOBUEB MOPYIeHHsT €BPoneichKoi KOHBEHILil
3 NpaB JIOAUHU a00 NPOTOKOJIB 710 Hel B XO/Ii CYyI0BOTO NPOIIECY, a
caMe MOPYIIEHHSI MOKe OYTH PO3YMHO YCYHYTO 200 KOMIIEHCOBAHO
BHHSITKOBO IIUISIXOM IIPOBE/ICHHSI HOBOTO CJIyXaHHSI CIIPaBH;

HaJIe>KHe BpaxXyBaHHS pekoMeHaniii Paau €sponu.
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I. INTRODUCTION

1.In 2007, the Committee of Ministers of the Council of Europe entrusted
the Consultative Council of European Judges (CCJE) with the task of
adopting an Opinion on the structure and role of the High council for the
judiciary or another equivalent independent body as an essential element in a
state governed by the rule of law to achieve a balance between the legislature,
the executive and the judiciary.

2. The diversity of European systems is reflected in the choice made
by states and the discussions on the name of the bodies entrusted with the
protection of the independence of judges. In order to facilitate the reading of
this Opinion, the CCJE decided to use in this text the single term of «Council
for the Judiciary»!.

3. In accordance with its terms of reference, the CCJE considered the
following points which appear in the Framework Global Action Plan for
Judges in Europe?:

* the respect for the guarantees of judicial independence in the member

states at the constitutional, legislative and institutional levels (see
Part I (a), (b), (¢) and (d) of the Action Plan);

* the setting up or strengthening of authorities which are independent
from the legislative and/or executive authorities, with responsibility
for managing judges’ careers (see Part I (e) of the Action Plan).

4. The aim of this Opinion is to identify the core elements in relation
to the general mission, composition and functions of the Council for the
Judiciary with a view to strengthening democracy and to protecting the
independence of the judiciary. The Opinion does not present a detailed
description of principles for the composition or the functions of the Council
for the Judiciary, neither does it create a single model for the Council for the
Judiciary in Europe.

5. The composition and the functions of the Council for the Judiciary can
vary from one country to another?. Conscious of this diversity but noticing
at the same time a trend to create an independent Council for the Judiciary,
the CCJE considered it necessary:

! This wording is already being used by the European Network of Councils for the
Judiciary (ENC)).

2 Adopted by the Committee of Ministers at its 740" meeting — Document CCJE(2001)24.

3 The detailed situation in the member states is described in the experts’ reports (see
paragraph 7) and in the national answers to the questionnaire which are available on the
web site of the CCJE: www.coe.int/CCJE.
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* to stress the importance of the existence of a specific body entrusted
with the protection of the independence of judges, in the context of
respecting the principle of separation of powers;

* tosetguidelinesand standards for member States wishing to implement
or reform their Council for the Judiciary.

6. The provisions of this Opinion are relevant to all parts of the
judicial system, in particular in the countries where a separate system of
administrative justice exists, either within the framework of a single Council
for the Judiciary (competent for ordinary and administrative justice), or
through separate Councils®.

7. When preparing this Opinion, the CCJE examined and duly took into
account in particular:

¢ theacquis of the Council of Europe and in particular Recommendation
No. R(94)12 of the Committee of Ministers to member States on the
independence, efficiency and role of judges®, the European Charter on
the Statute for Judges of 1998 as well as Opinions No. 1, 2, 3, 4, 6 and
7 of the CCJE;

 the report on «Judicial Appointments» adopted in March 2007 by the
Venice Commission during its 70" Plenary Session, as a contribution
to the work of the CCJES;

* thereplies by 40 delegations to a questionnaire concerning the Council
for the Judiciary adopted by the CCJE during its 7" plenary meeting
(8—10 November 2006);

» the reports prepared by the specialists of the CCJE, Ms Martine
VALDES-BOULOUQUE (France) on the current situation in the
Council of Europe member States where there is a High Council for
the Judiciary or another equivalent independent body and Lord Justice
THOMAS (United Kingdom) on the current situation in states where
such a body does not exist;

 the contributions of participants in the 3rd European Conference of
Judges on the theme of «Which Council for justice?», organised by

4 Some Councils are responsible for safeguarding the independence of judges, but are also
responsible for public prosecutors. The CCJE has chosen to focus on the role of the
Councils for the Judiciary as regards judges, according to its general mission. This does
not prevent this Opinion applying, so far as it concerns judges, to those Councils which
are common to judges and prosecutors. The possible issues relating to prosecutors have
not been addressed in this Opinion. They might be examined at a later stage, where
appropriate in cooperation with the Consultative Council of European Prosecutors
(CCPE).

5 1In particular Principle I, 2.c. and Principle VL3,

6 See document CDL-AD (2007) 028
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the Council of Europe in co-operation with the European Network of
Councils for the Judiciary (ENC]J), the Italian High Council for the
Judiciary and the Ministry of Justice (Rome, 26—27 March 2007).

II. GENERAL MISSION: TO SAFEGUARD THE INDEPENDENCE
OF THE JUDICIARY AND THE RULE OF LAW

8. The Council for the Judiciary is intended to safeguard both the
independence of the judicial system and the independence of individual
judges. The existence of independent and impartial courts is a structural
requirement of a state governed by the rule of law.

9. The independence of judges, in a globalised and interdependent society,
should be regarded by every citizen as a guarantee of truth, freedom, respect
for human rights, and impartial justice free from external influence. The
independence of judges is not a prerogative or privilege granted in their
own interest, but in the interest of the rule of law and of anyone seeking
and expecting justice. Independence as a condition of judges’ impartiality
therefore offers a guarantee of citizens’ equality before the courts.

10. The CCJE also takes the view that the Council for the Judiciary
should promote the efficiency and quality of justice, so assisting to ensure
that Article 6 of the European Convention on Human Rights is fully
implemented, and to reinforce public confidence in the justice system. In this
context, the Council for the Judiciary has the task to set up the necessary
tools to evaluate the justice system, to report on the state of services, and
to ask the relevant authorities to take the necessary steps to improve the
administration of justice.

11. The CCJE recommends that the Council for the Judiciary be
positioned at the constitutional level in those countries having a written
Constitution, or in the equivalent basic law or constitutional instrument for
other countries. Provisions should be made for the setting up of such body,
for the definition of its functions and of the sectors from which members may
be drawn and for the establishment of criteria for membership and selection
methods”.

12. Beyond its management and administrative role vis-a-vis the
judiciary, the Council for the Judiciary should also embody the autonomous
government of the judicial power, enabling individual judges to exercise
their functions outside any control of the executive and the legislature, and
without improper pressure from within the judiciary.

13. In this perspective, the CCJE considers that it would be inappropriate
for the Council for the Judiciary to be restricted by other authorities in

7 This principle has been stated by the CCJE in its Opinion No. 1 (2001).
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its autonomy to decide on its own operating methods and on subjects for
discussion. The relations between the Council for the Judiciary and the
Minister of Justice, the Head of State and Parliament need to be determined.
Furthermore, considering that the Council for the Judiciary does not belong
to the hierarchy of the court system and cannot as such decide on the merits
of the cases, relations with the courts, and especially with judges, need careful
handling.

14. The Council for the Judiciary is also obliged to safeguard from any
external pressure or prejudice of a political, ideological or cultural nature, the
unfettered freedom of judges to decide cases impartially, in accordance with
their conscience and their interpretation of the facts, and in accordance with
the prevailing rules of the law?®.

III. MEMBERSHIP: TO ENABLE AN OPTIMUM FUNCTIONING
OF AN INDEPENDENT AND TRANSPARENT COUNCIL
FOR THE JUDICIARY

III. A. A Council for the Judiciary composed by a majority of judges

15. The composition of the Council for the Judiciary shall be such as
to guarantee its independence and to enable it to carry out its functions
effectively.

16. The Council for the Judiciary can be either composed solely of judges
or have a mixed composition of judges and non judges. In both cases, the
perception of self-interest, self protection and cronyism must be avoided.

17. When the Council for the Judiciary is composed solely of judges, the
CCJE is of the opinion that these should be judges elected by their peers.

18. When there is a mixed composition (judges and non judges), the
CCJE considers that, in order to prevent any manipulation or undue
pressure, a substantial majority of the members should be judges elected by

their peers®.

19. In the CCJE’s view, such a mixed composition would present the
advantages both of avoiding the perception of self-interest, self protection
and cronyism and of reflecting the different viewpoints within society, thus
providing the judiciary with an additional source of legitimacy. However, even
when membership is mixed, the functioning of the Council for the Judiciary
shall allow no concession at all to the interplay of parliamentary majorities and
pressure from the executive, and be free from any subordination to political

8 See Recommendation No. R (94) 12.
9 The CCJE has not considered here the possible question of a Council for the Judiciary
composed both by judges and prosecutors — see also footnote 4 above.
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party consideration, so that it may safeguard the values and fundamental
principles of justice.

20. When there is a mixed composition in the Council for the Judiciary,
the CCJE is of the opinion that some of its tasks may be reserved to the
Council for the Judiciary sitting in an all-judge panel.

III. B. Qualifications of members

21. Members, whether judges or not, must be selected on the basis of their
competence, experience, understanding of judicial life, capacity for discussion
and culture of independence.

22. The non-judge members may be selected among other outstanding
jurists, university professors, with a certain length of professional service, or
citizens of acknowledged status. Modern management of the judiciary might
also require wider contributions from members experienced in areas outside
the legal field (e.g. in management, finances, I'T, social sciences).

23. Prospective members of the Council for the Judiciary, whether judges
or non judges, should not be active politicians, members of parliament, the
executive or the administration. This means that neither the Head of the
State, if he/she is the head of the government, nor any minister can be a
member of the Council for the Judiciary. Each state should enact specific
legal rules in this area.

24. The CCJE considers that the composition of the Council for the
Judiciary should reflect as far as possible the diversity in the society.

III. C. Selection methods
III. C. 1. Selection of judge members

25. In order to guarantee the independence of the authority responsible
for the selection and career of judges, there should be rules ensuring that the
judge members are selected by the judiciary.

26. The selection can be done through election or, for a limited number of
members (such as the presidents of Supreme Court or Courts of appeal), ex
officio.

27. Without imposing a specific election method, the CCJE considers that
judges sitting on the Council for the Judiciary should be elected by their peers
following methods guaranteeing the widest representation of the judiciary at
all levels!®,

28. Although the roles and tasks of professional associations of judges and

of the Council for the Judiciary differ, it is independence of the judiciary that
underpins the interests of both. Sometimes professional organisations are in

10 See also the European Charter on the statute for judges, paragraph 1.3.
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the best position to contribute to discussions about judicial policy. In many
states, however, the great majority of judges are not members of associations.
The participation of both categories of judges (members and non members of
associations) in a pluralist formation of the Council for the Judiciary would
be more representative of the courts. Therefore, judges’ associations must be
allowed to put forward judge candidates (or a list of candidates) for election,
and the same arrangement should be available to judges who are not members
of such associations. It is for states to design an appropriate electoral system
including these arrangements.

29. In order to meet citizens’ expectations that the Council for the
Judiciary should be <«depoliticised», the CCJE shares the view that
competition for elections should comply with the rules set out by the Council
for the Judiciary itself so as to minimise any jeopardy to public confidence in
the judicial system.

30. The CCJE would have no objection to the development by states of
methods, other than direct elections, guaranteeing the widest representation
of the judiciary in the Council for the Judiciary. A method guaranteeing
diverse and territorial representation could be adopted from some countries’
experiences in forming court panels, i.e. drawing by lot members on the basis
of one or more territorial lists including eligible candidates upon nominations
by a sufficient number of peers.

31. The CCJE does not advocate systems that involve political authorities
such as the Parliament or the executive at any stage of the selection process.
All interference of the judicial hierarchies in the process should be avoided.
All forms of appointment by authorities internal or external to the judiciary

should be excluded.
IIL. C. 2. Selection of non-judge members

32. Non-judge members should not be appointed by the executive.
Although it is for each state to strike a balance between conflicting needs, the
CCJE would commend a system that entrusts appointments of non-judges to
non political authorities. If in any state any non judge members are elected
by the Parliament, they should not be members of the Parliament, should be
elected by a qualified majority necessitating significant opposition support,
and should be persons affording, in the overall composition of the Council for
the Judiciary, a diverse representation of society.

ITI. C. 3. Selection of the Chair

33. Ttis necessary to ensure that the Chair of the Council for the Judiciary
is held by an impartial person who is not close to political parties. Therefore,
in parliamentary systems where the President / Head of State only has formal
powers, there is no objection to appointing the Head of State as the chair of
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the Council for the Judiciary, whereas in other systems the chair should be
elected by the Council itself and should be a judge.

II1I. D. Number of members and duration of their mandate

34. The CCJE considers that the membership of the Council for the
Judiciary should reflect the size of the judiciary and, consequently, the
volume of tasks to be fulfilled. Although it is for the states to decide whether
the members of the Council for the Judiciary should sit as full-time or part
time members, the CCJE points out that full-time attendance means a more
effective work and a better safeguard of independence. However, there is a
need to ensure that judges sitting on the Council for the Judiciary are not
absent for too long from their judicial work, so that, whenever possible,
contact with court practice should be preserved. Terms of office which entail
exclusive sitting on the Council for the Judiciary should be limited in number

and time!!.

35. The CCJE recommends that, in order to guarantee the continuity of
the Council’s activities, members of the Council for the Judiciary should not
all be replaced at the same time.

III. E. Status of members

36. Members of the Council for the Judiciary (both judges and non-
judges) should be granted guarantees for their independence and impartiality.
The remuneration of the members of the Council for the Judiciary should be
commensurate to their position and the workload within the Council.

IV. RESOURCES (TO ENSURE FINANCING, PERSONNEL,
TECHNICAL EXPERTISE) AND LEGITIMATE DECISIONS
OF THE COUNCIL FOR THE JUDICIARY

IV. A. Budget and staff

37. The CCJE stresses the importance of ensuring that the Council for the
Judiciary is financed in such a way that it is enabled to function properly. It
should have appropriate means to operate independently and autonomously
as well as power and capacity to negotiate and organise its own budget
effectively.

38. The Council for the Judiciary should have its own premises, a
secretariat, computing resources and freedom to organise itself, without being
answerable for its activities to any political or other authority. It should be
free to organise its sittings and set the agenda for its meetings, as well as have
the right to communicate directly with the courts in order to carry out its

11 See, with reference to judges involved in training activities, Opinion No. 4 (2003) of the
CCJE, paragraph 21.
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functions. The Council for the Judiciary should have its own staff according
to its needs, and each member should have staff in accordance with the tasks
assigned to him or her.

IV. B. Decisions of the Council for the Judiciary

39. Some decisions of the Council for the Judiciary in relation to the
management and administration of the justice system, as well as the decisions
in relation to the appointment, mobility, promotion, discipline and dismissal
of judges (if it has any of these powers) should contain an explanation of their
grounds, have binding force, subject to the possibility of a judicial review.
Indeed, the independence of the Council for the Judiciary does not mean that
it is outside the law and exempt from judicial supervision.

IV. C. Technical expertise

40. The Council for the Judiciary may request the expertise of other
professionals on specific issues. Of course, these experts are not members of
the Council and cannot take part in the decision process.

V. EXTENSIVE POWERS IN ORDER TO GUARANTEE
THE INDEPENDENCE AND THE EFFICIENCY OF JUSTICE

41. Overall the Council for the Judiciary should have a wide role in respect
of competences which are interrelated, in order that it can better protect and
promote judicial independence and the efficiency of justice.

42. The CCJE recommends that the Council for the Judiciary ensures
that the following tasks, to be performed preferably by the Council itself, or
in cooperation with other bodies, are fulfilled in an independent manner:

* the selection and appointment of judges (see point V.A);

* the promotion of judges (see point V.A);

 the evaluation of judges (see point V.B);

 disciplinary and ethical matters (see point V.C);

¢ the training of judges (see point V.D);

* the control and management of a separate budget (see point V.E);

* the administration and management of courts (see point V.F);

* the protection of the image of judges (see point V.G);

 the provision of opinions to other powers of the State (see point V.H);

* the co-operation with other relevant bodies on national, European and
international level (see point V.I).

* the responsibility towards the public: transparency, accountability,
reporting (see point VI).
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43. One must be aware of and take into account the fact that there might
be conflicts between different functions of the Council for the Judiciary,
such as between appointing and training of judges, or between training and
disciplinary matters, as well as between training and evaluation of judges.
One way of avoiding such conflict is to separate the different tasks between
various branches of the Council for the Judiciary!?.

44. The CCJE emphasises that the various tasks of the Council for the
Judiciary are closely linked to the constitutional role of the Council for the
Judiciary and that therefore the tasks should be set out in the Constitution,
basic law or constitutional instrument. In order to ensure the best discharge
of the Council’s responsibilities, the problems with possible external and
internal pressure (e.g. pressure of the legislature/executive) should be
prevented by defining the type of tasks and the way they should be carried
out.

45. Also there should be a close connection between the composition and
the competences of the Council for the Judiciary. Namely, the composition
should result from the tasks of the Council for the Judiciary. Certain functions
of the Council for the Judiciary may require for example members of the legal
professions, professors of law or even representatives of civil society.

46. Among Councils for the Judiciary, a distinction can also be made
between Councils performing traditional functions (e. g. in the so-called
«Southern European model» with competences for appointment of judges
and evaluation of the judiciary) and Councils performing new functions
(e. g. in the so-called «Northern European model» with competences for
management and budget matters). The CCJE encourages attributing both
traditional and new functions to the Council.

47. Furthermore, the competences of the Council for the Judiciary
may be related to the functions of other similar bodies, such as a Council
for prosecutors or in some countries a separate Council for administrative
judges. Tt is also one of the responsibilities of the Council for the Judiciary to
develop relations with these different bodies as well as to expand European
and international contacts/co-operation.

V. A. Selection, appointment and promotion of judges

48. Tt is essential for the maintenance of the independence of the judiciary
that the appointment and promotion of judges are independent and are not
made by the legislature or the executive but are preferably made by the
Council for the Judiciary!?.

12 See also Opinion No. 4 (2003) of the CCJE.
13 See also Opinion No. 1 (2001) of the CCJE.
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49. While it is widely accepted that appointment or promotion can be
made by an official act of the Head of State, yet given the importance of
judges in society and in order to emphasise the fundamental nature of their
function, Heads of States must be bound by the proposal from the Council
for the Judiciary. This body cannot just be consulted for an opinion on an
appointment proposal prepared in advance by the executive, since the very
fact that the proposal stems from a political authority may have a negative
impact on the judge’s image of independence, irrespective of the personal
qualities of the candidate proposed.

50. Although this appointment and promotion system is essential, it is
not sufficient. There must be total transparency in the conditions for the
selection of candidates, so that judges and society itself are able to ascertain
that an appointment is made exclusively on a candidate’s merit and based on
his/her qualifications, abilities, integrity, sense of independence, impartiality
and efficiency. Therefore, it is essential that, in conformity with the practice
in certain States, the appointment and selection criteria be made accessible
to the general public by every Council for the Judiciary. The Council for
the Judiciary shall also ensure, in fulfilling its role in relation to the court
administration and training in particular, that procedures for judicial
appointment and promotion based on merit are opened to a pool of candidates
as diverse and reflective of society as a whole as possible.

51. In addition, where more senior posts are concerned, particularly
that of a head of jurisdiction, general profiles containing the specificities of
the posts concerned and the qualities required from candidates should be
officially disseminated by the Council for the Judiciary in order to provide
transparency and accountability over the choice made by the appointing
authority. This choice should be based exclusively on a candidate’s merits
rather than on more subjective reasons, such as personal, political or an
association/trade union interests.

V. B. Professional evaluation of judges

52. The issues relating to the professional assessment of judges are twofold:
firstly, the assessment of the quality of the judicial system and, secondly, the
professional ability of judges.

53. The question of the quality assessment of the judicial system was
touched upon by the CCJE in Opinion No. 6!4. As far as the present Opinion
is concerned, it is very important that, in each member State, the Council

4 Opinion No. 6 (2004) of the CCJE shows that this question should not be
confused with the appreciation of the professional abilities of judges and it should take
into consideration the specific nature of the judicial activity, to avoid assimilating it to
an ordinary public service.
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for the Judiciary holds a vital role in the determination of the criteria and
standards of quality of the judicial service on the one hand, and in the
implementation and monitoring of the qualitative data provided by the
different jurisdictions on the other.

54. Quality of justice can of course be measured by objective data, such as
the conditions of access to justice and the way in which the public is received
within the courts, the ease with which available procedures are implemented
and the timeframes in which cases are determined and decisions are enforced.
However, it also implies a more subjective appreciation of the value of the
decisions given and the way these decisions are perceived by the general
public. Tt should take into account information of a more political nature,
such as the portion of the State budget allocated to justice and the way in
which the independence of the judiciary is perceived by other branches of
the government. All these considerations justify the active participation of
Councils for the Judiciary in the assessment of the quality of justice and in
the implementation of techniques ensuring the efficiency of judges’ work.

55. Where applicable, the question of the professional assessment of
judges depends on whether a judge is recruited at the beginning of his/
her career from among other candidates who have no previous professional
experience or after many years of practice of a legal profession from among
the most experienced and deserving practitioners. In the former case the
candidate’s professional qualities need to be assessed in order to determine
his/her previously undisclosed abilities, while there is also utility in such an
assessment in the latter case, having regard to the nature of the judicial role
and the constant evolution of legal practice and the competencies it involves.

56. It is important to note that the assessment should not only consist of
an examination of the legal expertise and the general professional abilities
of judges, but also of more personal information, such as their personal
qualities and their communication skills. If the practice of judicial functions
presupposes great technical and personal qualities, it would be desirable to
come to some common agreement at the European level concerning their
identification. In this respect, the Council for the Judiciary should play
a fundamental role in the identification of the general assessment criteria.
However, the Council for the Judiciary should not substitute itself for the
relevant judicial body entrusted with the individual assessment of judges.

V. C. Ethics and discipline of judges

V. C. 1. Ethics

57. The CCJE, when dealing with the questions of ethics and discipline
in its Opinion No. 3 (2002), has pinpointed the need to clearly distinguish
between these two matters.
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58. The distinction between discipline and professional ethics brings
about the need to provide judges with a collection of principles of professional
ethics, which should be conceived as a working tool in judicial training and
the everyday practice. The dissemination of case law on matters of discipline
by the disciplinary authority marks a great improvement in the information
available to judges; it allows them to engage in discussions on their practices,
creating a «think tank» for these discussions. However, this is not sufficient
in itself: the disciplinary decisions do not cover the entire scope of the rules
of professional ethics, nor constitute the guide to good practices needed by
judges.

59. The collection of principles of professional ethics should contain a
synthesis of these good practices, with examples and comments; this should
not amount to a code, the rigidity and falsely exhaustive nature of which
being criticised. This guide of good practices should be the work of the judges
themselves as it would be inappropriate for third parties, and in particular for
other branches of government, to impose any principle on them.

60. Given the distinction between professional ethics and discipline
drawn up by the CCJE, the drafting of this collection of principles should be
done by a body other than the one responsible for judges’ discipline. There
are several solutions for determining the competent body which should be
responsible for judicial ethics:

(i) to entrust this activity to the Council for the Judiciary, if this Council
does not have a disciplinary function or has a special body for
disciplinary matters with a separate composition within the Council
for the Judiciary (see paragraph 64 below);

(ii) or to create, alongside the Council for the Judiciary, an ethics
committee whose only function would be the drafting and monitoring
of rules of professional ethics. Problems with the latter choice may
arise from the criteria of selection of the committee members and
the risk of conflict or disagreement between this committee and the
Council for the Judiciary.

The body entrusted with ethics could also, as the CCJE suggested in
Opinion No. 3, advise judges on matters of professional ethics with which
they are likely to be faced throughout their career.

61. In addition, the CCJE considers that associating persons external
to the judiciary (lawyers, academics, representatives of the society, other
governmental authorities) in the process of development of ethical principles
is justified in order to prevent possible perception of self-interest and self
protection, while making sure that judges are not deprived of the power to
determine their own professional ethics.
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V. C. 2. Discipline

62.The question of a judge’s responsibility was examined by the CCJE
in Opinion No. 3 (2002). The recent experiences of some States show the
need to protect judges from the temptation to broaden the scope of their
responsibility in purely jurisdictional matters. The role of the Council for
the Judiciary is to show that a judge cannot bear the same responsibilities
as a member of another profession: he/she performs a public function and
cannot refuse to adjudicate on disputes. Furthermore, if the judge is exposed
to legal and disciplinary sanctions against his/her decisions, neither judicial
independence nor the democratic balance of powers can be maintained. The
Council for the Judiciary should, therefore, unequivocally condemn political
projects designed to limit the judges’ freedom of decision-making. This does
not diminish judges’ duty to respect the law.

63. A judge who neglects his/her cases through indolence or who is
blatantly incompetent when dealing with them should face disciplinary
sanctions. Even in such cases, as indicated by CCJE Opinion No. 3(2002),
it is important that judges enjoy the protection of a disciplinary proceeding
guaranteeing the respect of the principle of independence of the judiciary
and carried out before a body free from any political influence, on the basis
of clearly defined disciplinary faults: a Head of State, Minister of Justice
or any other representative of political authorities cannot take part in the
disciplinary body.

64. The Council for the Judiciary is entrusted with ethical issues; it may
furthermore address court users’ complaints. In order to avoid conflicts of
interest, disciplinary procedures in first instance, when not addressed within
the jurisdiction of a disciplinary court, should preferably be dealt with by
a disciplinary commission composed of a substantial representation'® of
judges elected by their peers, different from the members of the Council for
the Judiciary, with provision of an appeal before a superior court.

V. D. Training of judges!®

65. The responsibility for organising and supervising judicial training
should in each country be entrusted not to the ministry of justice or any other
authority answerable to the legislature or the executive, but to the judiciary
itself or preferably to the Council for the Judiciary; judges’ associations can
also play a valuable role in that respect. Furthermore, the conception of

15 See paragraph 71 of Opinion No. 3 (2003) of the CCJE.

16 The significance of the training for maintenance and development of professional
competence of judges is emphasised in various documents of the United Nations and the
Council of Europe. See Opinion No. 4 (2003) of the CCJE and the Lisbon Network
Report on the contribution of judicial training bodies to the concrete implementation of
Opinion No. 4 (2003) of the CCJE of 11.10.2006.
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training programmes and their implementation should be entrusted, under
the authority of the judiciary or preferably the Council for the Judiciary, to a
special autonomous body (e.g. a training academy) with its own budget and
which should work in consultation with judges. A clear division of functions
should be encouraged between the Council for the Judiciary and the training
academy, when it exists.

66. The CCJE is of the opinion that, if the Council for the Judiciary has
competence in training and appointment or promotion, a clear separation
should be provided between its branches responsible for these tasks and
ties should be avoided either with the ministry of justice (appointment
of the trainers, budget allocation etc.), or with the ministry of education
(accreditation, recognition of diplomas etc.).

67. The Council for the Judiciary should cooperate with the training
body, during the initial and in-service training, to ensure an efficient and high
quality training, and to guarantee that judges are selected based on objective
and measurable criteria, a merit based system and proper training.

V. D. 1. Initial training

68. In order for candidates for appointment as judges to receive quality
training, the CCJE recommends that the Council for the Judiciary should
participate directly or in other ways cooperate with training institutions
in the creation and the development of the programme for initial training,
through which candidates will develop and deepen not only their legal
knowledge of the national and international substantive and procedural
law and practice, but also develop complementary skills, e.g. knowledge of
foreign languages, ethics, alternative dispute resolution, so that society may
be served by judges capable of applying the law correctly, and of critical and
independent thinking, social sensitivity and open-mindedness.

69. In addition, the Council for the Judiciary should provide external
evaluation of the initial training, in the sense that by following the professional
development and success in everyday work of judges in the early years after
appointment, it will evaluate the effectiveness of initial training and will be
able to make suggestions for its improvement.

V. D. 2. Continuous training

70. The Council for the Judiciary should promote participation of judges
in all training activities, as a significant part of their professional activity.
The legal and ethical duty and right of judges is to work on their own
professional development through participation in the continuous training
which should be understood as a life long learning process. Judges, during
the performance of their duties, should, in particular, follow changes in
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national and international legislation and practice'?, be in touch with social
trends and become acquainted with alternative dispute resolution methods.
The CCJE recommends that the Council for the Judiciary should take into
account judges’ participation in training programmes when considering their
promotion.

71. The reports and statistics for the evaluation of the work of the judges
and the courts, annually prepared by the Council for the Judiciary, should
contain data about the critical issues on which training should be focused!®,
such as case management, time management, budgeting, improvement of
working techniques, public relations skills, communication techniques, legal
research etc.

72. More generally, the Council for the Judiciary should be widely
consulted in the process of selection of the topics which will be included in
the yearly training programmes; the Council for the Judiciary should also
monitor the way the programme is carried out and evaluate its effects on the
quality of the performance of the judiciary.

V. E. Budget of the Judiciary

73. Although the funding of courts is part of the State budget, such
funding should not be subject to political fluctuations. Decisions on the
allocation of funds to the courts must be taken with the strictest respect
for judicial independence. The arrangements for parliamentary adoption of
the judicial budget should include a procedure that takes into account the
opinions of the judiciary'®. If the Council for the Judiciary does not have a
role of administration and management of the courts, it should at least be in
a position to issue opinions regarding the allocation of the minimal budget
which is necessary for the operation of justice, and to clarify its needs in order
to justify its amount.

74. The CCJE is of the opinion that the courts can only be properly
independent if they are provided with a separate budget and administered by
a body independent of the executive and legislature, whether it is a Council
for the Judiciary or an independent agency.

75. Although it is advocated by some States that the ministry of justice is
better placed to negotiate the court budget vis-a-vis other powers, especially
the ministry of finances, the CCJE is of the opinion that a system in which

17'See Opinion No. 9 (2006) of the CCJE.

18 Especially the problem with duration of procedures in certain disputes, the most
common breaches of human rights, backlog of cases, infringements of the law which
most commonly lead to annulment and modification of judicial decisions, changes in the
legislation, legal gaps which cause differences in the interpretation of the law, the need
for harmonization of the case law, disciplinary procedures and their outcomes.

19 See also Opinion No. 2 (2001) of the CCJE.
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the Council for the Judiciary has extended financial competences requires
serious consideration in those countries where such is not the case at present.
It must be stressed that extended financial powers for the Council for the
Judiciary imply its accountability not only vis-a-vis the executive and the
legislature, but also vis-a-vis the courts and the public.

V. F. Court administration and management

76. The determination of the conditions for the allocation of the budget to
the various courts and the decision as to the body which should examine and
report on the efficiency of the courts are sensitive issues. The CCJE considers
that the Council for the Judiciary should have competence in this respect.

77. The Council for the Judiciary should not have competence in respect
of performance management of individual judges.

78. The CCJE is of the opinion that the Council for the Judiciary can
make a positive contribution to the promotion of quality of justice. Apart
from developing policy in this respect, sufficient funding of the courts shall
be provided to enable them to fulfil their obligations in this respect. In some
countries systems have been set up to account for and measure the quality of
justice; it is important to inquire into the results of such developments. As to
developing policy measuring quality, it is important that the Council for the
Judiciary can obtain from the courts relevant data and statistics.

79. The Council for the Judiciary should supervise the organisation
of the inspection service so that inspection is compatible with judicial
independence. This is particularly important where inspection services
belong to the executive.

V. G. Protection of the image of justice

80. In its Opinion No. 7 (2005), the CCJE recommended the setting up
of programmes, to be generally supported by the European judiciaries and
states, aimed at going beyond the scope of giving general information to the
public in the area of justice, and at helping to provide the correct perception
of the judge’s role in society. The CCJE considered that courts themselves
should be recognised as a proper agency to organise programmes having the
goal of improving the understanding and confidence of society with regard
to its system of justice. In parallel, a role of co-ordinating the various local
initiatives as well as promoting nation-wide «outreach programmes» should
be given to the Council for the Judiciary which, with the assistance of
professionals, may also provide more sophisticated information.

81. Again in its Opinion No. 7 (2005), the CCJE pointed out the role of
an independent body — which could well be identified in the Council for the
Judiciary or in one of its committees, if necessary with the participation of
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media professionals — in dealing with problems caused by media accounts
of court cases, or difficulties encountered by journalists in carrying out their
work.

82. Finally, in its above mentioned Opinion, the CCJE — dealing with the
issue of judges or courts challenged or attacked by the media or by political or
social figures through the media — considered that, while the judge or court
involved should refrain from reacting through the same channels, the Council
for the Judiciary or ajudicial body should be able and ready to respond promptly
and efficiently to such challenges or attacks in appropriate cases.

83. The Council for the Judiciary should have the power not only to
disclose its views publicly but should also take all necessary steps before the
public, the political authorities and, where appropriate, the courts to defend
the reputation of the judicial institution and/or its members.

84. The Council for the Judiciary may also be the appropriate body to play
a broader role in the field of the promotion and protection of the image of
justice, as the performance of such a function often requires striking a balance
between conflicting freedom of individuals, social and political actors, and
the media, on the one hand, and the public interest in an independent and
efficiently functioning justice system, on the other hand.

85. In this framework, the Council for the Judiciary could also address
court users’ complaints (See also paragraph 64 above).

86. The CCJE recommends that the Council for the Judiciary can perform
such a function by availing itself of the help of the necessary professional
assistance, as its staff in this area should not be restricted to lawyers but
should also include journalists, social scientists, statisticians, etc.

V. H. Possibility to provide opinions to other powers of state

87. All draft texts relating to the status of judges, the administration
of justice, procedural law and more generally, all draft legislation likely to
have an impact on the judiciary, e. g. the independence of the judiciary, or
which might diminish citizens’ (including judges’ own) guarantee of access
to justice, should require the opinion of the Council for the Judiciary before
deliberation by Parliament. This consultative function should be recognised
by all States and affirmed by the Council of Europe as a recommendation.

V. I. Co-operation activities with other bodies on national, European
and international level

88. The CCJE notes that in some States the responsibilities of the
Council for the Judiciary are subdivided between several agencies. The
resulting variety of national arrangements is further complicated by
the fact that in some areas (e.g., training) a single institution may be
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competent, when in other areas competences are divided. It is not for the
CCJE, at this stage, to take a stand with respect to an optimal scheme
for the relations between separate agencies. Aware of the importance
of national legal traditions as to the way in which such bodies have
developed, the CCJE considers nonetheless the need to recommend that
co-operation frameworks, under the leadership of the Council for the
Judiciary, be set up, so that, when several agencies share the Council’s
tasks, smooth achievement of these tasks may be ensured. Such a process
is also likely to favour institutional evolution in the sense of progressive
unification of agencies (e.g. in the area of training). This also concerns co-
operation with the Councils for the administrative judiciary. Cooperation
with the Councils for the prosecutors, if such separate bodies exist, may
also be appropriate.

89. The CCJE also stresses the importance of co-operation at the European
and international levels between Councils for the Judiciary with respect to
all areas in which Councils are active at the national level.

90. The CCJE acknowledges that the work of the European Network of the
Councils for the Judiciary (which plays a general co-operative role between
the councils for the judiciary) and the activities of the Lisbon Network and
of the European Judicial Training Network (which are competent in the area
of judicial training) deserve recognition and support. These Networks have
been fruitful interlocutors for the CCJE.

VI. THE COUNCIL FOR THE JUDICIARY IN SERVICE
OF ACCOUNTABILITY AND TRANSPARENCY
OF THE JUDICIARY

91. Given the prospect of considerable involvement of the Council for the
Judiciary in the administration of the judiciary, transparency in the actions
undertaken by this Council must be guaranteed. Transparency is an essential
factor in the trust that citizens have in the functioning of the judicial system
and is a guarantee against the danger of political influence or the perception
of self-interest, self protection and cronyism within the judiciary.

92. All decisions by the Council for the Judiciary on appointment,
promotion, evaluation, discipline and any other decisions regarding judges’
careers must be reasoned (see also paragraph 39 above).

93. Asit hasalready been mentioned, transparency, in the appointment and
promotion of judges, will be ensured by publicising the appointment criteria
and disseminating the post descriptions. Any interested party should be able
to look into the choices made and check that the Council for the Judiciary
applied the rules and criteria based on merits in relation to appointments and
promotions.
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94. When the Council for the Judiciary has budgetary powers, it is only
logical that it should be accountable for the use of the funds in question to
the Parliamentary assembly which adopted the budget. The portion of the
budget allocated to the judicial system should be controlled by the Audit
Office in charge of supervising the use of public money, when it exists.

95. When the Council for the Judiciary has disciplinary powers, judges
who are the subject of disciplinary proceedings shall be fully informed of the
grounds of the decision so that they can evaluate if they should contemplate
appealing against the decision (see paragraph 39 above). In addition, the
Council for the Judiciary could consider the publication of decisions taken
which are both formal and final, in order to inform, not only the whole of
the judiciary, but also the general public of the way in which the proceedings
have been conducted and to show that the judiciary does not seek to cover up
reprehensible actions of its members.

96. The Council for the Judiciary should periodically publish a report of
its activities, the aim of which being, on the one hand, to describe what the
Council for the Judiciary has done and the difficulties encountered and, on
the other, to suggest measures to be taken in order to improve the functioning
of the justice system in the interest of the general public. The publication
of this report may be accompanied by press conferences with journalists,
meetings with judges and spokespersons of judicial institutions, to improve
on the dissemination of information and on the interactions within the
judicial institutions.
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SUMMARY OF THE RECOMMENDATIONS AND CONCLUSIONS

In its Opinion No. 10 (2007) on «The Council for the Judiciary at the
service of society», the CCJE recommends that:

A. In general:

a)  itis important to set up a specific body, such as the Council for the
Judiciary, entrusted with the protection of the independence of
judges, as a an essential element in a state governed by the rule of
law and thus respecting the principle of the separation of powers;

b)  the Council for the Judiciary is to protect the independence of both
the judicial system and individual judges and to guarantee at the
same time the efficiency and quality of justice as defined in Article
6 of the ECHR in order to reinforce public confidence in the justice
system;

¢)  the Council for the Judiciary should be protected from the risk of
seeing its autonomy restricted in favour of the legislature or the
executive through a mention in a constitutional text or equivalent.

B. On the composition of the Council for the Judiciary:

a)  inorder to avoid the perception of self-interest, self protection and
cronyism and to reflect the different viewpoints within society, the
Council for the Judiciary should have a mixed composition with a
substantial majority of judges, even if certain specific tasks should
be held inreserve to an all-judge panel. The Council for the Judiciary
may also be exclusively composed of judges;

b)  prospective members, whether judges or not, shall be appointed on
the basis of their competence, experience, understanding of judicial
life and culture of independence. Also, they should not be active
politicians or members of the executive or the legislature;

¢) judge members should be elected by their peers, without any
interference from political authorities or judicial hierarchies,
through methods guaranteeing the widest representation of the
judiciary; if direct elections are used for selection, the Council for
the Judiciary should issue rules aimed at minimising any jeopardy to
public confidence in the justice system;

d) appointment of non-judge members, with or without a legal
experience, should be entrusted to non-political; if they are however
elected by the Parliament, they should not be members of the
Parliament, should be elected by a qualified majority necessitating
significant opposition support, and should be persons affording, in
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b)

the overall composition of the Council for the Judiciary, a diverse
representation of society.

On the functioning of the Council for the Judiciary:

terms of office of members could be full-time but limited in number
and in time in order to preserve contact with court practice;
members (judges and non-judges) should be granted guarantees
for their independence and impartiality;

the Council for the Judiciary should manage its own budget and be
financed to allow an optimum and independent functioning;

some decisions of the Council of the Judiciary shall be reasoned and
have binding force, subject to the possibility of a judicial appeal;

as an essential element of the public confidence in the justice system,
the Council for the Judiciary should act with transparency and be
accountable for its activities, in particular through a periodical
report suggesting also measures to be taken in order to improve the
functioning of the justice system.

On the powers of the Council for the Judiciary:

the Council for the Judiciary should have a wide range of tasks
aiming at the protection and the promotion of judicialindependence
and efficiency of justice; it should also ensure that no conflicts of
interest arises in the Council for the Judiciary in carrying out its
various tasks;

the Council of the Judiciary should preferably be competent in the
selection, appointment and promotion of judges; this should be
carried out in absolute independence from the legislature or the
executive as well as in absolute transparency as to the criteria of
selection of judges;

the Councils for the Judiciary should be actively involved in the
assessment of the quality of justice and in the implementation of
techniques ensuring the efficiency of judges’ work, but should not
substitute itself for the relevant judicial body entrusted with the
individual assessment of judges;

the Council for the Judiciary may be entrusted with ethical issues;
it may furthermore address court users’ complaints;

the Council for the Judiciary may be entrusted with organising and
supervising the training but the conception and the implementation
of training programmes remain the responsibility of a training
center, with which it should cooperate to guarantee the quality of
initial and in-service training;
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f)

g)

h)

the Council for the Judiciary may have extended financial
competences to negotiate and manage the budget allocated to
Justice as well as competences in relation to the administration and
management of the various courts for a better quality of Justice ;

the Council for the Judiciary may also be the appropriate agency to
play a broad role in the field of the promotion and protection of the
image of justice;

prior to its deliberation in Parliament, the Council for the Judiciary
shall be consulted on all draft legislation likely to have an impact on
the judiciairy, e.g. the independence of the judiciary, or which might
diminish citizens’ guarantee of access to justice;

co-operation with the different Councils for the Judiciary at the
European and international levels should be encouraged.



COUNCIL OF EUROPE

CONSEIL DE LEUROPE

M. CrpacOypr, 21-23 nucronana 2007 poxy KPEC (2007) Bucnosox Ne 10

KOHCYJIBTATUBHA PAJIA €BPONENCHKUX CY/I/IIB
(KPEC)

BUCHOBOK Ne 10 (2007)
KoncynbraTuBHOI pa/iu €BPONECHKUX CYAIIB
1o yBaru Komirtery minictpiB Pangu €ponu
PO CYZOBY Pajy Ha CIy:KOi CyCIiIbCTRY



LokymeHTn KOHCYIbTatTnBHOI paam eBpONeriCbKux cyaaiB

I. BCTVII

1. Y 2007 poui Kowmirer wminictpis Pagu €sponu popyuns KPEC
po3pobuT BUCHOBOK CTOCOBHO CTPYKTYPH Ta poJii Buioi cyzoBoi pagu a6o
IHIIIOTO PIBHO3HAYHOTO HE3AJIEKHOTO OpraHy, KUl € Ba:KJIUBOIO CKIAZ0BOIO
JIEP’KaBU, 10 KEPYETbCS TPUHIMIIAMU BEPXOBEHCTBA TIpaBa Ta B SIKii
JIOCSITAETHCS PIBHOBATA MiK 3aKOHO/IaBY0T0, BUKOHABYOIO i CY/IOBOIO T'JIKaMU
BJIAJIN.

2. PisHOMaHITHICTh €BPOINEHCHKUX MIAXOAIB Bif0OpasKeHO B TOMY, SIKi
Ha3BW BHOWPAIOTH [EPXKABU IS OPTaHiB, MO YMOBHOBAXKEHI 3aXUIATH
He3aTeKHICTh CY/UTIB, Ta y 3MICTi AUCKYCiHl HABKOIO MUX Ha3B. 3 THM, 100
TOJIETTITUTH BUKJIAIEHHS TOJ0XKeHb 1boro BucHosky, KPEC Bupimmna
BUKOPHMCTOBYBAaTHU B TeKCTi eaunuii tepmin «Cynosa paga» .

3. Bizanosinno 10 cBoix nosHoBaxkenb KPEC poariignysia Taxki nmuranus,
1110 3razai B PaMkoBoMmy riob6aabHOMY ILIaHL Aill 1151 CyaaiB y €BponiQ:

* TI0Bara /JIo rapaHTiil Cy/JIIBCHKOI HEe3aIesKHOCTI B JiepsKaBaxX-4IeHax Ha
KOHCTUTYIITHOMY, 3aKOHO/[aBYOMY Ta IHCTUTYIIMTHOMY PIiBHSX (UB.
Poszin I (a), (b), (¢) ta (d) Ilnany aiit);

* cTBOpeHHs abo Mi/ICHJICHHST OPTaHiB, sIKi € He3aJeKHUME BiJl 3aKOHO-
JlaBUMX Ta BUKOHABYMX OPTaHIB BJAJU Ta $SKi BIANOBIAIOTH 3a
npocyBanHs cyuti o caysx6i (nus. Posmia I (e) [lnany miit).

4. Metoto 11poro BucHOBKY € BU3HAUEHHS KJIIOYOBUX €JEMEHTIB, 1110
CTOCYIOThCS 3arajibHOI Micil, ckyay Ta (YHKIH CyZ0oBOI pajd 3 TOYKHU
30py 3MIITHEHHST IEMOKPATIil Ta 3aXMUCTy HE3aJIeKHOCTI cy/iB. BucHOBOK He
MICTUThH JIETAIBHOTO OMHUCY TPUHIMUIIB (popMyBaHHS uu (YHKIIH CyZ0BOI
pajiy Ta He TPOMIOHYE CTBOPEHHS €IMHOT MOJIEJTi CYZI0BO1 pajint It €EBPOIIH.

5. Cxuraz Ta byHKIIT CyOBOI pagy MOKYTb OyTH BiAIMIHHUMU B Pi3HUX
KpaiHaXS. YeBimomMIio0un HagBHICTh TaKOl PI3HOMAHITHOCTI, ajie BOJHOYAC
BKa3ylounl Ha TEHJIEHIII0 CTBOPEHHs He3aseskHoi cynoBoi pamu, KPEC
BBa)Ka€ 3a MOTPiOHE:

*  HArOJIOCHUTU HAa BAXKJIMBOCTI iCHYBaHHS CITEIia/IbHOTO OPTaHy, Bi/ITOBI-
NATTHHOTO 32 3aXMCT HE3aJIeKHOCTI CYJIiB, Y KOHTEKCTi MOJEPKAHHS
TTPUHIIATTY PO3TOIITY BJIA/IH;

* YCTAHOBUTH KePiBHI NPUHIMIIU TAa CTAaHIAPTU [JIS Jlep:KaB-UJIeHiB,
KOTPi 6akatoTh cTBOpUTH ab0 peopMyBaTH CBOI CYI0BI pajiu.

! IIa nasBa Bke BUKOPUCTOBYEThCs €BPOIIEHCHKOI0 MEPEKeEIO0 CyI0BUX pajl,

2 IIpuitnaruit wa 740-my 3acimamni Kowmitery wminmictpiB Pagm €Bpomm moKkymeHT
KPEC (2001) 24.

3 JleranpHo cuTyallis B Jep:KaBaX-ujleHaX OIlMCaHa y 3BiTax ekcrepTiB (AuB. 1L 7)
Ta y BIANOBIASX Aep:KaB Ha OIMUTYBaHH, SIKi MOJKHA 3HaiiTn Ha BeG-caliti KPEC: www.
coe.int/CCJE.
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[Tomoxkennst mporo BuCHOBKY cTOCYOThCSI BCI€l CYZ0BOi cHUCTe-
MW, BKJIIOYHO 3 TUMHU KpaiHaMmW, /e iCHYE OKpeMa OPUCANKINS aJMiHi-
CTPaTUBHUX CY/IiB, 200 32 HAIBHOCTI €IMHOI Cy10BO1 pau (3 BIATIOBIIHUMHI
KOMIIETEHIIISIMU TI[0/I0 3aTaJIbHUX CY/IiB Ta aMiHICTPATUBHUX CY/IiB), a00 3a
HasBHOCTI OKPEMHX CYI0BUX pas’.

Toryioun 1eit Bucnosok, KPEC npoananizyBasia Ta BpaxyBaJja HaJex-
HUM YUHOM, 30KPEMA, TaKe:

* acquis Pajm €Bponu Ta, 30kpema, Pexomenpariio (94) 12 Kowmitety
MminicTpiB Pagm €sponu nepskaBam-usnenam «Illozo HesamesxHOCTI,
ebeKTUBHOCTI Ta poJi CyaniB»°, €BponeiicbKy XapTilo IIPO CTaTyc
cynuiB 1998 poky, a Takox Bucrnosku KPEC Ne 1, 2, 3,4, 6 Ta 7,

* JIomoBi/Ib MIO/I0 IPU3HAYEHHST CY//IiB, cxBajieHy B Gepesti 2007 poky
Beneniancpkoto komiciero mij yac ii 70-To mjieHapHOTO 3aci/laHHs K
BHECOK y poboty KPECS;

* Bignosizai 40 generariit Ha ommtyBanHsa KPEC mono cyoBux paj i
yac ii 7-ro nnenaproro 3aciganasa 8—10 sucromana 2006 poxy;

e 3BitH, miarorosieHi exkcrepramu KPEC — mani Maprin Basbaec-
Bynyk (DpaHriist) oo MoTOYHOI CUTYaIlii B Ieps;KaBax — uieHax Paan
€Bpor, y KoTpux icHye Buiia cyosa pajia abo iHIIHI PiBHOZHAYHUIT
HesaynexkHH oprat, Ta Jlopaa-cyani Tomaca (Benmka bpuranis) mozo
MTOTOYHOI CUTYAIIil B /Iep:KaBax, /ie TAKUI Oprad BiZICyTHIN;

* BUCTYNHW yYacHUKIB 3-i €Bpornelicbkoi KoOH(bepeHIlii Cy/iB Ha TeMY
«SIkoro OyTH cymoBiii paji», opranizoBanoli Pazoto €Bporu CIiabHO 3
€BporieiichKoI0 Mepeskero Cy/IOBUX pajl, Buioro pasoio cymiBHUIITBA
Itamii ta Minicrepersom toctuiii Iranii (Pum, 26-27 Gepesns
2007 p.).

I1. 3ATAJIbHA MICIA: TAPAHTYBATU HE3AJIESKHICTD
CYAOBOI BJIAJIX TA BEPXOBEHCTBO ITPABA

8. CymoBa pajja Ma€ Ha MeTi TapaHTYBaHHS K He3aJeKHOCTI CyI0BOI
CUCTEeMH, Tak 1 He3aJeKHOCTI OKpeMMX cyaaiB. IcmyBannsa Hesanesxnux i
HeyTepe/PKeHUX CY/IiB € CTPYKTYPHOIO BUMOTOIO JIJIS IEPKABU, STKa KEPYEThCS
MPUHIIMIIOM BEPXOBEHCTBA TIPaBa.

4 Jleski paaum HamieHi NOBHOBaKEHHSMHU IOJA0 TapaHTyBaHHs HE3AJIEKHOCTI Cy/I-

B, Pa30M 3 IIEBHIMH IIOBHOBR)KEHHSIMHU CTOCOBHO npokypopiB. KPEC, 3 ormany nHa
CBOIO 3araJibHy Miciio, BUPiIIa 0OMeRUTHCS JIUIITe POJUIIO Pajl BiIHOCHO cy/uiB. e He
MIepeIIKo/PKAE 3aCTOCYBAHHIO ITbOTO BUCHOBKY CTOCOBHO CY/ZIB THMHU PajlaMy, sKi €
CHIIBHUMMY I CYJ/LB 1 TPOKYPOPiB. MOKJINBI IUTAHHS, 110 CTOCYIOTHCS IPOKYPOPIB,
y 1boMy BucHOBKY He posriisiaiucs. Born MoskyTh 6yTH PO3IIISIHYTI B MailGy THHOMY,
crizbHo 3 KOHCY/IBTaTUBHOIO PAJIOI0 €BPOTIEHCHKUX TTPOKYPOPIB.

3okpema, [punmumn I (2) (¢) ta Ipunnun VI (3).

6 JTus. goxyment Ne CDL-AD (2007) 028.
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9. HesanexHnicTh cyaaiB y T1100agi30BaHOMY Ta B3a€MO3aJIEKHOMY
CYCTIJTBCTBI TTOBMHHA PO3TJISAATHCS KOXHUM TPOMASTHUHOM SK TapaHTis
YeCcHOCTI, CBOOO/IM, MOBATH JI0 MPaB JIIOAUHE, a TAKOK SIK TapaHTis Heyre-
PePKEHOTO MPABOCY /IS, BITBHOTO Bij 30BHIMHBOrO BIUINBY. CyamiBchKa
He3aJIeKHICTb He € BUKJIIYHUM IPABOM YU TIPUBIJIEEM, IO HATAETHCS
CyIsiM B IxXHiX ocobucTux iHTepecax. BoHa Haja€Thcss B iHTepecax
BEPXOBEHCTBA TIpaBa Ta 0Ci0, siKi 3BEPTAIOTHCSI JI0 OPraHiB MPABOCY/IIS.
HesanexHicTh K yMOBa CyIAIBCHKOI O€3CTOPOHHOCTI, TAKUM YHHOM, €
rapaHTi€lo PiIBHOCTI IPOMA/ISH TIepe/l CYI0M.

10. KPEC takosk BBaxkae, 110 Cy/0Ba pajia MOBUHHA CIIPUATH ePeKTUB-
HOCTI 1 SKOCTI TIPaBOCY//Is, TUM CAMUM JIOTIOMAarafouil TOBHOMY BUKOHAHHIO
crarti 6 €Bporeiicbkoi KOHBeHTIIT 3 mpaB JioauHU (Hani — KonBeHris) Ta
3MIIHEHHIO CYCHIJIBbHOI /IOBIpU /IO CY/I0BOi CHCTeMH. Y I[bOMY KOHTEKCTi
Cy/IOBa pajia Hajla€ HeoOXiHI IHCTPYMEHTH JIJIST OI[IHKHU CUCTEMU TIPABOCY IS,
BiZtoOpaKeHHsI CTaHY TIOCJIYT Ta 3BEPTAETHCSI JI0 BiIMOBITHUX OPraHiB BN 3
TUM, 11100 BOHU BAKWJIM HEOOXIJHUX 3aX0/IiB /I IIOKPaIleHHsI BiAlIpaBIeHHs
MIPaBOCY/IISI.

11. KPEC pekomenzaye, 1mob Miciie CyZOBOI paayd BU3HAYAJOCA Ha
KOHCTUTYLIHOMY PpiBHI B KpaiHax 3 mnucanolo Koncrurymiero abo B
€KBIBAJIEHTHOMY OCHOBHOMY 3aKOHI UM KOHCTUTYI[IMHOMY iHCTUTYTI 1HIINX
kpain. Matore GyTu nepeabdadeHi TOJTOKEHHST MO0 CTBOPEHHST MOAIOHOTO
Oprany, BW3HaueHHsS HOro (YHKINI Ta MopsaKy (GoOpMyBaHHS, a TaKOXK
YCTaHOBJIEHI KpUTEPil 4IeHcTBa i MeToau oGpaHHs’.

12. Kpim meBHOI poJii B yHpaBJiHHI CYZOBOIO CHUCTEMOIO, CYy/I0Ba
pajia TOBMHHA TakoX OyTH aBTOHOMHHMM OPraHOM CY/OBOI BJaJu, KU
3abesredye 3aiiicHeHHS CYAIAMU CBOIX PYHKIIN, 3a1106iraioun Oyab-sIKoMy
KOHTPOJIIO 3 OOKY BUKOHABYOI Ta 3aKOHOJABYOI BJIAJU U HEHAJEKHOMY
BIJINBY BCEPE/IMHI CYy/10BOI CUCTEMHU.

13. ¥V upomy koutekcri KPEC BBakae, 1110 0ye HEIPUITYCTUMUM, SIKIIO
cyzoBa pajia 0OMEKYBaTUMEThCSI IHIMUMU OPTaHaMH y CBOI aBTOHOMII
BU3HAYATH BJACHI MPOIEYyPH isIIBHOCTI Ta MUTAHHS, IO BUHOCITHCS Ha
il poaryisia. Coiji BUSHAYUTH BiJJTHOCMHU MiX CYZIOBOIO PaJI0i0 Ta MiHiCTPOM
I0CTUIIil, TJIABOIO JIepyKaBU Ta mHapjaMmeHToM. KpiMm Toro, 3 orjsiy Ha Te,
10 CyZI0Ba pajia He HAJEKUTD JI0 i€Epapxii CyZ0BOi cucTeMU ¥ He MOXKe 5K
Taka IIPUAMATH PillleHHs L[OJ0 CYTi CIIpaB, CJIif 06epeKHO CTaBUTHC 0
BIJIHOCHH 3 CylaM1 Ta 0COOJIMBO 3 CY/IISIMHU.

14. CyzmoBa paja Tako 3000B’s13aHa YHUKATH OY/Ib-SIKOTO 30BHIIITHBOTO
TUCKY Y¥ YIEPEIKEHOCTI MOJITHYHOTO, 1€0MOrTYHOr0 abo KYyJIbTYPHOTO
XapaKTepy, rapaHTyBaTH HeOOMEKeHY CBOOOY CyI/IiB BUPINIyBaTH CIIPaBU

7 Tleit upunuun 6ys sakpimienuit KPEC y Bucnosky Ne 1 (2001).
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HeyTepe/yKeHo, BIJTOBIZIHO 0 iXHbOTO CYMJIIHHS Ta TJayMadeHHs (akTiB

SFi[[HO 3 YNMHHUMHU ITPAaBOBUMH HOpMaMI/I8.

II. WIEHCTBO: 3ABE3INEYEHHA OITUMAJIBHOTO
OYHKIIOHYBAHHS HE3AJIE;KHOI
TATIPO30POI CYAOBOI PAZIU

ITI.A. Cymora paja, nio CKIaJa€eTbest 3 OiIBINOCTI CyIiB

15. Ckiiai cy10Boi pajau Mae OyTu TakuMm, mo6 rapaHtyBaTu ii Hesa-
JIEKHICTD Ta BMOKJIUBUTU e(heKTUBHE BUKOHAHHA HEIO CBOIX (DYHKITIH.

16. CyzoBa paza MOKe CKjazaTcs abo IOBHICTIO i3 cyais, abo MaTtu
aMimanmii ckiaan. B 000X BUIAAKax CJIiJ YHUKATH KOPIOPAaTUBI3MY,
MIPOTEKITIOHI3MY Ta yIePeKeHOCTI.

17. dxmio cymoBa pazia CKIaJIacThes BUHATKOBO i3 cyis, KPEC BBaxkae,
110 1e MaIOTh OYTH CY/1i, 0OpaHi IHIIMMU CY IISMUL.

18. ¥ Bunazaky 3mimanoro ckiamy (cymui i ve cyaui), KPEC BBaxkae,
mo s 3anobiraHHs OyAb-AKOMY MaHIMYJIIOBAHHIO YU HEHAJEKHOMY
BILIMBY, 3HauHa OLIBIICTh YIEHIB MAIOTh OyTH CYALsIMU, OOPaHUMK IHITIMU

cyaaamu’.

19. Ha pymxy KPEC, Takuii 3mimanuil ckiaj MaTuMme IepeBary sk 3
OTJISITy Ha YHUKHEHHS KOPIIOPATUBI3MY, TPOTEKITIOHI3MY Ta yIePe:KeHOCTi,
TaK i MO0 Bi0OPaskeHHST PI3HUX CYCITiIbHUX TOTJIsiIB. [le HajacTh cy0Bil
BJIQ/li IO/IATKOBE JiKepeso JieriTnMHocTi. [Ipore HaBiTh 1pu 3Mimanomy
CKJIAJi MiSIBHICTD CYOBOI pag He TTOBUHHA MEPETBOPIOBATHUCA Ha MicIie
[peACTaBHUIITBA IHTEPECIB MapIaMeHTChKOI OGiAbIIOCTI Ta TUCKY 3 GOKY
BUKOHABYOI BJIAJM; CyZOBa paga Mac OyTU BLABHOIO Bif IIIIIOPIAKYBAHHI
iHTepecaM TOJITUYHMUX MapTiid, mo6 rapaHTyBaTu IMiHHOCTI Ta (yHaa-
MEHTaJIbHI 3aca/id TTPABOCY /L.

20. Y Bumaaky 3aminianoro ckiay cynosoi paan KPEC BBakae, 1o geski
ii pyHKLII MOKYTb BUKOHYBATUCS TLIbKU IIiJ] Yac 3acijialb 3a y4yacTi JIMIle
CYJB, 10 BXOAATD 10 CKJIAJY Pau.

II1.B. KBamidikanis yieHiB

21. Cyaai Ta iHII 4ieHd CyZOBOI paiay MOBMHHI o0MpaTucs Ha MigcTaBi
iXHBOI KOMTIETEHIII, IOCBiY, PO3YMIHHS CY//IiBCbKOI /isITbHOCTI, 37IaTHOCTI
BECTU JUCKYCIIO Ta HiATPUMYBATU KYJIBTYPY HE3a1e5KHOCTI.

22. Yenu cy1oBOI pajiy, SKi He € CyIISAMEI, MOKYTh OOMPATUC 31 CKJIaLy
BU3HAYHUX IOPUCTIB, MPO(eCcopiB yHIBEPCUTETIB 3 MeBHUM MPOpeCiiitHIM

8 Jlus. Pexomenpartito Ne (94) 12.
9 KPEC me posrisgiac MOKIMBI NUTAHHsA, TOB'SA3aHi 3 CYNOBOIO PAjolo, sKa CKJa-
JIA€ThCA SIK 13 CyAIB, TaK 1 3 IIPOKYPOPiB — AuB. IpuMiTKy Ne 4 Bu1Ie.

455



LokymeHTn KOHCYIbTatTnBHOI paam eBpONeriCbKux cyaaiB

craxkeM abo 3-mocepes BupaTHUX rpomagst. CydacHe YIpPaBJiHHS CyIO-
BOIO CHCTEMOIO MOJKE€ TaKOX BUMaraTv MIMPIIOTO IIPeJCTABHUIITBA
(haxiBIliB 3 HEIOPUMYHUX TTUTAHDb (HATIPUKIIA, 3 MEHE/PKMEHTY, (hiHAHCIB,
iH(opMaIiTHIX TEXHOJIOTIH, COMaTbHUX HAYK).

23. Kangupatu B 4jIeHH CyZoBOI paau He MOBUHHI OyTH AilOUMMU
MOJITUKAMM, YI€HAMH HapJaMeHTy, CJIy:KOOBISIMH OPraHiB BHKOHABYOI
Bnaau. Ile o3Hauae, 1Mo aHi TyIaBa Aep;kaBy, AKIIO BiH OUOJIOE VP, aHi
OyAb-AKWiI MIiHICTP He MOXKYTb OyTH djeHaMu cyaoBoi pamu. Koxma
Jlep;KaBa MOBUHHA MPUNWHSATH BIAMOBIAHI IOPUANYHI TOJOKEHHS 3 IIHOTO
MUTAHHS.

24. KPEC BBakae, 10 CKJIa[ CyIOBOI paiu IMOBHHEH BigoGpaxkaTh
HACTIJIbKY, HACKIIBKY 1€ MOJKJINBO, 0ararTOMaHiTHICTD CyCIiIbCTBA.

III. C. MeToau oOpanus
IT1. C.1. O6panHs uJIeHiB i3 uncaa Cy/iB

25. Jlns rapaHTyBaHHS He3aJeKHOCTI OpraHy, BiAIIOBiZaJIbHOTO 3a
Bizbip Ta Kap'epHe TMPOCYBAHHSI CY//iB, MOBUHHI iCHYBaTH IpaBUJa, SKi
3a6€e311euyI0Th OOPaHHSI CYZ0BOIO BJIA/I0I0 WIEHIB Pa/li 3 YUCJIA CY/UIIB.

26. O6panHs Moe 3iHCHIOBATUCS 3a JOIOMOrOI0 BUOOPIB abo, st
00MeKeHOT KIJBKOCTI ujieHiB (TaKUX SIK ToJOBa BepxXOBHOrO uu Armejisi-
IIITHOTO CYTY ), 32 TTOCAJI0T0.

27. He map’ssyroun KoHKpeTHHil croci6 ButGopis, KPEC BBaxkae, 110
CYIL, AKi € YileHaMK CYZOBOI pajiu, HOBUHHI 0OUPATUC IHIIMMU CYAAAMU
Bi/IITOBI/THO /IO METO/1iB, IO TAPAHTYIOTh HANUTIIMPIIIE TIPE/ICTABHUIITBO CYI0BOI

cucremu Ha Beix piBnsax!O,

28. Xoua posib Ta 3aBraHHs npodeciinnx o0’eqHanb CyIIiB Ta CyLOBOI
pajiv BiJIPi3HAIOTHCS, B OCHOBI IXHIX IHTEPECiB 3HAXOAUTHCS CY/I0BA HE3AIEK-
Hictb. Iukosn npodeciiini 00’eqHaHHA MAOTh KPally MO3KUIIIIO st y4acTi B
IMCKYCIi 3 IMTaHb CyI0BOI MOMITHKK. Y 6ararbox KpaiHax, IIpoTe, OiIbLIicTh
CY/UIIB He € wieHaMu 00’€IHaHb. Yd4acTh 060X KaTeropiil cyamiB (YieHiB i
He 4ieHiB 00’ e[HaHb) Y [IIOPAIICTUYHOMY CKaaAi Paau J03BOIUTD 10CATTH
KpaIoro TpeacTaBHuITBa CyiB. ToMy o6’eflHaHHS Cy/IiB MOBUHHI MaTh
MOJKITMBICTh BUCYBATU KaHAUAATIB (200 CITUCKIB KaHU/IATIB) 3 YHCIA CY/TiB
Ha BUOOpPU 10 ckaaxy cyaoBoi pamu. ITogibHy MOKIMBICTD MOBMHHI MaTH
i cynmi, koTpi He € uineHamu 00’exHanb. KoxHa KpaiHa BU3HAYAE HANIEKHY
crcteMy BHOOPIB 3 ypaXyBaHHIM 3a3HAUYCHUX BUIIE BUMOT.

29. Jlng BunpaBiaHHg CYCHUIBHUX OYIKyBaHb MIOAO JIEMOJiTH3allii
cyznoBoi pamgu, KPEC mnogiisie DyMKy, 0 KOHKYDEHI[s Ha BHOOpax 10
pasiv Ma€ BIJNOBIZATH TIPaBUJIaM, BUSHAUEHNM CaMOIO Cy/0BOIO Paofo, Ta
MiHiMiZyBaTH Oy/Ib-sIKYy 3aTPO3Y CYCIIIbHIi IOBIpPi 10 CYJIOBOI CHCTEMU.

10 ITus. Takosxk €sporneiichky XapTilo Mpo cTaTyc Cy/LB, . 1.3.
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30. KPEC He 3amepeuyBaTiiMe IPOTH PO3POOJIEHHS JiepKaBaMy METO-
[iB, BIAMIHHUX BiJ NpsAMUX BUOOPIB, IO TapaHTYBATUMYTh HalilIUpIIe
[PEJICTAaBHUIITBO CY/IIBCBKOIO KOPIyCYy Yy CKJadi CcyjoBOi paau. 3
JNOCBIy HeAKUX KpaiH MoKe OyTH 3alO3WYE€HUN METOJ TapaHTyBaHHS
PI3HOMAaHITHOTO Ta TEPUTOPIAJBHOTO IMPENCTABHUIITBA 32 OTIOMOTOIO
(opMyBaHHS TPYI CY//iB, TOOTO OOpAHHS YWIEHIB CYZ0BOI Payl MIJISIXOM
sKepeOKYBaHHS 3 OIHOTO YK KiJIbKOX TEPUTOPIaJbHUX CIIUCKIB KaHAUIATIB,
SKI BIAIIOBiZa0Th BUMOraM Ta OyJM BUCYHYTI JHOCTaTHBOIO KiJbKiCTIO
KOJIeT.

31. KPEC He cXBaJIIOE CUCTEM, Y SIKUX JIO TIPOIleCy 0OpaHHst Ha Oy/b-sIKiil
fioro craii 3asydyeHi HOJIITHYHI OPraHu, Taki K mapjaMeHT abo BUKOHaBYA
Biaaga. Takox cinig yHUKaté OyAb-sSKOr0 BTPYYAHHs OYiJBHUKIB CYZOBOI
iepapxii B 1potiec o6panHs 10 paau. Byab-axi npusHayeHHs 3 00Ky opratis
CYZIOBOI UM 1HIIIOI TiJTKY BJIaJIN HE 0Ty CKAOThCS.

II1. C.2. O6paHnHs ujIeHiB, sIKi He € CyAusIMU

32. Ysenu, gKki He € Cy//IsIMU, HEe MOBUHHI NPU3HAYATHCS OpraHaMu
BUKOHABYOI Biagu. X04 Iie BiIMOBIATbHICTD KOXHOI KpaiHU 3HaUTH
piBHOBary Mix koHbJikTyrounMu morpebamu, KPEC paguna 6 cucremy,
y SKill IpU3HAYEHHSI 4JEeHIB paiu, 10 He € CYAAsIMHU, 3AailicHioBamocsa 6
HETOJITUYHUME OpPTaHaMU. SIKII0 MPpU3HAYCHHS YJIEHIB, IKi He € CyAISIMH,
yce JK Taku 3IICHIOEThCS TMAPIAMEHTOM, Ti WIEHNW He MOBUHHI OyTH
JlenyTaTaMy TIapJaMenTy. Ix obpanHs Mae BinOysatucs KBamidikoBaHOIO
OLIBIIICTIO, 1[0 BMMara€ 3Ha4HOI IIATPUMKU OIIO3MILiI, i 1€ HOBUHHI OyTH
0co6u, KOTPi I03BOJISIIOTH YPI3SHOMaHITHUTH TIPEICTABHUIITBO CYCIIbCTBA B
3araJIbHOMY CKJIa/li CY/I0BOI Pa/Iu.

II1. C.3. O6panHs roJa0BU

33. Cuig sabesneunTy, o6 roaoBa cyaoBoi paau OyB HEYIEPEIKEHOIO
0c006010, HE3aJEKHOK BiJl MOJMITHYHUX HapTiil. ToMy B TapjamMeHTChKUX
cucTemax, jie npe3ujieHT (TJaBa JiepskaBu) Mae Jjuine (opMajibHi MMOBHO-
Ba)KEHHSI, HEMAE 3arlepedeHb POTH MTPU3HAYEHHS IJIaBH JE€P/KaBU TOJIOBOIO
cyz0Bol pamu. B iHIINX crCTEMax roJioBa Mae OOUPATHUCS CaMOK CYIOBOIO
PaJIoIo 3 UKCJIa CY/UTiB.

II1. D. KinbKicTh Y4I€eHiB Ta CTPOK iXHiX IOBHOBa:K€Hb

34. KPEC BBaxkae, Mo cKajl paji TOBUHEH 3aJIe’KaTh BiJl 3arajibHOI
KIJIBKOCTI CY/UIIB Y KpaiHi Ta Bif 006CATY 3aBIaHb, SIKi CTOSITH TIEPEL CYI0BOIO
pazoo. Xodya NUTAHHS ITOCTIHHOCTI POOOTH K YJIEH Pajy YU MOMKJIUBOCTI
il cyminieHHs 3 iHIIUM 3aHATTSIM Ma€ BupimryBarucs jaepxxaBamu, KPEC
3a3HavaE, 1Mo podOTa Ha MOCTIHHII OCHOBI 03HaUAE e(heKTUBHIIIY JiS/IBHICTD
Ta Kparili rapanTil HesaseskHocTi. [Ipore HeoOXiaHO 3abe3nednTu, ob Cy i,
SIKi BXOJSATH IO CKJIQJy CY/ZOBOI Pajiy, He Bi[PUBAJINCS BiJl CYIJiBChKOI
pobOTH 3aHAATO AOBrO i 30eperiy 3B’30K i3 Cyq0BOI0 npakThKol. CTpok
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[OBHOBaKEHb, IKUI Tependavae mocTiiiHy podoTy B CyHOBill paji, HOBUHEH

06MeKyBaTHCS B yaci Ta KiIbKicTIO TepMiHiB nepeGysanis B pagill.

35. KPEC pexomenaye, mob a1 3ade3neuenns GesnepepBHOCTI B poOOTi
CyZIOBOI pajiu 11 CKJIa/l He 3MIHIOBABCS OJHOYACHO.

III. E. Craryc uieHiB

36. Usenam cyznoBoi paju (SIK CyAJsM, Tak i He CyAJsIM) TIOBUHHI
OyTu HamaHi rapanTil iXHBOI He3aJeKHOCTI Ta Heynepemkenocti. Oruata
npani YieHiB cyZoBoOi paau IIOBMHHA BiANoBizaTy ixmiil mocami Ta o0csary
HaBaHTAKEHHSI.

IV. PECYPCH (IJIAA BABE3INIEYEHHA ®THAHCYBAHH!,
KAJIPIB, EKCIIEPTHOI IIIATPUMKN) TA IIPABOMIPHICTD
PIINIEHDb PAIN

IV.A. Biogxer Ta kaapu

37. KPEC Harosionye Ha BaskJIMBOCTI 3abesrneyeHHs (DiHAHCYBaHHS
CYZI0BOI pajii TAKMM YHHOM, II[00 YMOKJIMBUTH 11 HaJleskKHe (DYHKIIOHYBaHHSI.
Pajia moBUHHA MaTH JOCTATHI 3aCO0H JIJISI He3aJIeKHOI Ta aBTOHOMHOI pOo6OTH,
a TaKOJK MMOBHOBAKEHHS 1 3/[aTHICTh e(DEKTUBHO BILIMBATU Ha CBill GIO/KET i
OpraHi3oByBaTH 1OTO.

38. CynoBa pama TOBHHHA MaTH BJIaCHE IPUMIIEHHS, CeKpeTapiar,
KoMIToTepHe 3a0e3IeYeHHsT Ta MOXKJIUBICTh OPTAaHI30BYBATH CBOIO POOOTY
0e3 3BITYBaHHS 3a CBOIO Ais/IbHICTD OY/b-SIKOMY MOJITUYHOMY UM i1HIIOMY
oprany. CynoBa pajia TTOBUHHA BIJIbHO OpraHi30BYBaTH CBOI 3aciflaHHS
Ta BU3HAYATH iX TOPSANOK AEHHUI, a TaKOXK MaTH MPaBo GE3MOCEPENHbO
KOHTAKTyBaTH 3 CyZaMW JJIs BUKOHaHHS cBoix ¢ynkmii. Cymosa pana
MOBHHHA MaTW BJACHWI MEpCOHA BIAMOBIAHO 10 MOTPeD, a KOKEH UJIeH
CyZIOBOI1 pajivi, BIIMTOBIZTHO 710 HOTO BU3HAUYEHUX 3aB/laHb, TIOBUHEH MaTH CBill
HepCcoHa.

IV. B. Pimenns cyoBoi paau

39. [leaki pimeHHsS CyZ0BOI pajii CTOCOBHO YIIPABIIHHS CYZIOBOIO
CHCTEMOT0, & TAKO3K PIllIeHHS MO0 TIPU3HAYEHHS, TepeBeIeHHST, TPOCYBAHHS
no cayxO6i, NPUTATHEHHsS 0 AUCIMILIIHAPHOI BiANOBifAIbHOCTI Ta
3BIJIBHEHHS CY/IIB (SKIIO Cy/0Ba pajia Ha/iJeHa UMW TTOBHOBAKEHHSIMN )
MOBUHHI MICTUTH MOSICHEHHSI Ti/ICTaB IX TPUUHATTS, OyTH 000B’SI3KOBUMU
/10 BUKOHAHHSI, 3 MOKJIMBICTIO OCKap>KeHHsI B cy/JloBoMY rtopsiiky. Hacripasui
He3a/IesKHICTh CYI0BOT pajiv He 03HAYAE, 1[0 BOHA TTepebyBae 1mo3a 3aKOHOM
Ta 3BIJIbHEHA BiJl Cy/IOBOTO KOHTPOJIIO.

1 Mus. Bucnosok KPEC Ne 4 (2003), 1. 21 (y yacTuHi m0A0 CyLiB, AKi 3ayda-
I0TBCSI 10 HABYAHHST ).
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IV. C. EkcnieptHa miaTpuMKa

40. CyioBa pajia MOsKe TI0JIaT! 3aIUT [0/I0 OTPUMAHHS JJOMOMOTH 1HIITNX
CTETHAJICTIB 3 OKPEMUX MMUTAHb. 3BUYAITHO, 11i EKCIIEPTU HE € YIeHAMU Pajil
i HEe MOJKYTB OpaTu y4acThb y IPUIHSTTI PillIEeHHSI.

V. LIMPOKI IOBHOBAKEHHA SAIJIA TAPAHTYBAHHA
HE3AJIE;KHOCTI TA EOEKTHBHOCTI ITPABOCY 1151

41. 3arasioM cyzoBa pajila TIOBUHHA Bi/lirpaBaTH 3HAYHY POJib, MAlOYn
HU3KY B3Aa€EMOITOB'SI3aHUX MMOBHOBAYKEHD [T KPAIIOTO 3aXUCTY i rapaHTii
HEe3aJIesKHOCTI CY//IiB Ta e(heKTUBHOCTI PABOCY IS

42. KPEC pekomenzye, mobd cynosa paga sabesliedyBaja BUKOHAHHSI
HesalesKHUM dnHoM (6akaHo camoio Pazoio abo y cuiBmpani 3 iHIIMMU
OpraHaM1) TAKUX 3aB/aHb:

*  06ip Ta MpU3HAYeHHsT Cy/iB (uB. MyHKT V.A);

* IPOCYBaHHSI CY/UIIB IO caysk0i (uB. myHKT V.A);

* OliHIOBaHHA cy//1iB (uB. TyHKT V.B);

*  UCHUILTIHAPHI Ta eTnyuHi muTanHs (auB. myHKT V.C);

* HaBYaHHA CyA/iB (uB. TyHKT V.D);

* KOHTPOJIb Ta YIPABJIHHS caMOCTiitHUM OtojkeToM (1B, myHKT V.E);
* aaMiHicTpyBaHHd cyiB (AuB. MyHKT V.F);

* 3axucT pemnyTariii mpaBocyaas (muB. TyHKT V.G);

* HaJaHHA pEKOMEHJAI IHIWUM TigKaM BJaagud JAepskaBu (AWB.
myakT V.H);

e criBIpans 3 IiHIIMMH BiJIIOBIHUMU OpraHaMy Ha HalliOHAJIBHOMY,
€BPONENCHKOMY Ta Mi’KHAPOJHOMY PiBHSIX (AUB. MyHKT V.I);

*  BiATOBIAATBHICTH TIepe]] TPOMAICHKICTIO: TIPO30PICTh, MiA3BITHICTD Ta
3BiTyBaHHsA (AUB. IyHKT VI).

43. Cuizi ycBimOMIIIOBATH Ta BPaXOBYBATH TOH (DaxT, 10 MOXKe iCHyBaTH
KOH(JIKT MK PisHUMU  (QYHKISME CyZ0BOI  paji, HATPUKJIAL, MixXK
NPU3HAYEHHSAM Ta HAaBYAHHAM CY/JiB ab0 MiK HABYaHHAM Ta MPUTAT-
HEHHSM JI0 JUCHUILIIHAPHOI Bi/IMTOBIIAIBHOCTI, @ TAaKOXK MiK HAaBYAHHSM Ta
OTIHIOBAHHAM cy/1iB. OMHUM i3 NMUISAXIB YHUKHEHHS TaKOTO KOHQJIIKTY €
PO3MesKyBaHHsI Pi3HUX 3aBJaHb MiK Pi3HMME OpraHaMu Cy0BoI paju'2.

44. KPEC narosonrye, 1o pi3Hi 3aBAaHHS CYZ0BOI Pajiv TICHO OB sI3aH1
3 11 KOHCTUTYIIHHOIO POJTO, i TOMY i 3aBIaHHS MaioTh OYTH BU3HAYEHI
B Koncrurymii, OcHOBHOMY 3aKkoHi YW KOHCTUTYIiHHOMY aKTi. Jlus
3abe3leueHHsT HAWKPAINIOTO BUKOHAHHS OOOB’SI3KIB CYJOBOI paaul CJIij

12 ITus. Takox Bucnosok KPEC Ne 4 (2003).
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VHUKHYTH [po6JIeM 3 MOKJIMBAM 30BHINIHIM Ta BHYTPINIHIM THCKOM
(HampuKiIaz, 3 60Ky 3aKOHOAABYOI Yl BUKOHABYOI TiJIKH) Yepe3 BU3HAYCHHS
byHKITiT Ta cT0CcO6iB iX BUKOHAHHSI.

45. Takox Ma€ iCHyBaTH TICHUH 3B’SI30K MiK CKJIaZIOM Ta TTOBHOBasKEH-
HSIMU CyIOBOI paau, a caMe — CKJaJ Pail IIOBUHEH 00yMOBJIOBATHCH ii
3apranusiMu. Jleski GyHKIi cy/0oBoi paju MOXKYTh BUMAraTu HasIBHOCTI
YJIeHiB, 1110 MTPE/ICTABJISIOTH TIeBHI fopuinyHi podecii, mpogecopis paBa uu
HaBITb IIPECTABHUKIB TPOMA/ITHCHKOTO CYCHIIbCTBA.

46. Cepen cynoBux paji MOKHAQ BUPIZHUTH Taki, $IKIi BUKOHYIOTb
TpamuIliiiHi (yHKI (HaNmpuKIaz, y Tak 3BaHill MiBIEHHOEBPOMENHCHKIH
Mo/leJli 3 IIOBHOBayKeHHAMMU 11[0/10 IIPU3HAYEHH CY/IB Ta OLIHIOBAHH IXHbOI
pobOTH), Ta pajiH, siKi BUKOHYIOTh HOBI (GyHKINT (HATIPUKJIA/, y TaK 3BaHiil
MIBHIYHOEBPOTIEHCHKINT MOEi 3 MOBHOBAKECHHSAMU MO0 YIIPABIIHHS Ta
6ropkernux muTanb). KPEC 3a0xouye HajaHHg pajaM SIK TPaAULilHUX,
TaK i HOBUX (DYHKIIIH.

47. KpiM TOTO, TIOBHOBA)KEHHSI CY/OBOI Pajili MOXYTh CTOCYBATHCS
GyHKIGH iHIMX TOAIOHMX OpraHiB, TakuX SK pajga JJs ITPOKYpPOPiB
abo B JeAKUX KpaiHaXx — OKpeMma paja s CYIAiB aAMiHICTPaTUBHUX
cyais. TToOymoBa BiHOCHH 3 IHIIMMH OPraHaMH, a TaKOXK PO3IIUPEHHS
€BPOTENCHKOI Ta MIKHAPOMHOI CIIBIpari W KOHTAaKTIB € IMe OMHUM
000B’SI3KOM CYIOBOT PaJIi.

V. A. Bin6ip, npusHaueHHs Ta NPOCYBaHHs CYALIB MO CIysKO0i

48. [lns miaTpUMaHHS He3aJeKHOCTI Cy/ZIOBOI BJIM BU3HAYAJIBHUM €
He3aJeKHICTh ¥ TIPU3HAUeHH] Ta IPOCYBAaHHI CY/UIIB MO CIyKOi, sIKi He MaioTh
3IifiICHIOBATHCS TTapJaMeHTOM ab0 BUKOHABYOK BJAA0I0. BajkaHo, 100 1e
6yJ10 3aBIaHHAM CyI0BOI paan '3,

49. Xoua TNpu3HAYEHHS YU MPOCYBAHHS CY/JIIB ILJIAXOM TPUHHATTS
oiIifiHOTO aKTa TJABU JIEPKABU € JIOCUTh TONIUPEHUM, 3 OISy Ha
BaKJIMBICTh POJIi CYAIIB Yy CYCHIJIBCTBI Ta Il TOTO, MO0 MiAKPECJNTH
(dbyHIaMeHTaNIbHy IPUPOAY IXHBOI (DYHKII, I1aBu AepiKaB MaiOTb OyTH
3B’s13aHi MPOIO3HUIIIEI0, IKA MOAETHCST CY0BOIO pajioio. Ile He moBuHHA Gy TH
IIPOCTa KOHCYJIbTALLis 3 CYI0BOIO PaI0I0 1010 ITPOIIO3HUILiT PO IpU3HAYeHHS,
MIJITOTOBJIEHOI BUKOHABYOIO BJIAJI0I0, OCKITBKM Jidiie TOW HakT, 1110
MIPOIO3UITisT TIOXOAUTH Bijl TMOJITMYHOTO OPraHy, MOKe MaTH HEraTUBHWH
BIUIMB Ha IMI/[UK HE3QJIEKHOCTI Cy/UIi, HE3BaKAlOUM Ha OCOOMCTI SKOCTI
3aIPOTIOHOBAHOTO KaH/IUIATA.

50. TloxmibHa cucreMa TpHU3HAYEHHS Ta TNPOCYBaHHSA TO CIyxKOi €
Ha/3BUYAHO BaskjuBa, ajie HemoctatHd. [loBuHHA icHyBaTu IIJIKOBUTA

13 ITus. Bucnosok KPEC Ne 1 (2001).
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PO30pPiCTh B yMOBaxX BiAOOPY KaHAWAATIB Tak, 100 CYAi Ta CYCILIbCTBO
caMi MOIJIM [IEPEKOHATHUCS B TOMY, 1[0 IPU3HAYCHHS 3POGJIEHO BUHATKOBO
Ha T/ICTaBi 3ac/yT KaHauaTa, ioro KBasigikarii, 3i6HOCTE, TOPSIAHOCTI,
MOYYTTS He3aJeKHOCTi, Heymepe/[KeHOoCcTi Ta edeKkTuBHOCTI. Tomy
JIysKe BasKJUBO, abu, 3TiHO 3 IPAKTUKOIO JEeIKMX KpaiH, KOKHa CyJ0Ba
pajza 3pobusia KpuTepii NpU3HAYEHHS Ta MPOCYBaHHSA CyAHi MO cay:KOi
JocTyimHuMu Ui rpomazicbkocti. CyjioBa pajia, BUKOHYIOYU CBOIO POJib,
30KpeMa, MI0/I0 aMIHICTPYBAHHA CYZOBOI CUCTEMM Ta HaBYAHHH, TAKOXK
noBruHHa 3a0e3ledynTd, WO IMPOLEAyPH CYAMIBCHKUX NPU3HAYEHb Ta
Kap’'€pHOTO 3pOCTaHHs, fAKi I[PYHTYIOThCS Ha 3acjiayrax ocobu, Oyuam
BIAKPUTUMU [JII  KoJa KaHAWAATIB, fAKe sgKHalupiie BigoOpakae
6GaraTOMaHiTHICTh Y CYCIIiJIbCTBI.

51. KpiM TOro, KOJIM I[¢ CTOCYEThCS BUIIMX TOCAA, 0OCOOJUBO TOJOBU
MEBHOI I0PUCAWKITIT, CYyZI0BA pajia TOBUHHA OMIIITHO MOTMUPUTH 3araJlbHUI
OIMC BakaHCil Ta fKICHUX BHMOr OO KaHAMAATIB, 100 3abe3mnednTn
PO30PICTh 1 MiA3BITHICTE BUGOPY, 3POOJEHOTO OPTAHOM 3 TPU3HAYEHHSI.
Lleit Bubip MOBUHEH IPYHTYBATHCS BUHSATKOBO Ha 3ac/Ayrax KaHAuAaTa, a He
Ha cy0’'€KTUBHMX IIPUYMHAX, TAKUX K OCOOUCTI, OMITHYHI MIPKYBAHHS YU
inTepecu 06’ exnanHs abo mpodecii.

V. B. IIpodeciiine oniHIOBaHHS Cy/IiB

52. TluranHs, mOB'sI3aHi 3 MpodeciiHNM OIIHIOBAHHSIM CY/IiB, MalOTh
JIBI CKJIQJIOBI: TO-TIEpIIie, OIIHIOBAHHS AKOCTI CYZIOBOI CUCTEMU, TO-NIPYTE,
npodeciiina NpUAaTHICTD CY/III.

53. TluraHHs sIKiCHOI OIIHKKA CyZOBOI CHCTEMH IOPYIIYBAJIOCS Y
Bucnosky KPEC Ne 6!, Y wacTuni, mo crocyerbes 11poro BucHosky, aysxe
BayKJIBO, 11100 Y KOJKHIIT lepskaBi Cy10Ba pajia BifirpaBajia BUPIIIaibHy POJIb
y BUBHAUYEHHI KPUTEPIiB Ta CTaHAAPTIB IKOCTI CYAOBUX MTOCIIYT, 3 OHOTO GOKY,
Ta 3aMpPOBA/KEHH] I MOHITOPUHTY SIKICHUX JIAHUX, 1110 HAJAIOTHCS PI3HUMU
IOPUCANKINISIMUA, — 3 IPYTOTO.

54. SIkicTh mpaBOCYAAS MOJKHA, 3BUYAITHO, OLIHIOBATU Yepe3 00’ ¢KTUBHI
JlaHi, Taki SK YMOBHU JOCTYITy /0 TIPABOCY//d Ta CTaBJEHHS /10 JIOJUHU
B Cy/aX, JIETKICTb BMKOHAHHS ICHYIOYMX IIPOIEYp, Yac pO3IJSALy Ta
BUPIIIEHHs CIIPaB i Yac BUKOHAHHs pimleHb. IIpoTe Iie Takok mependavae
Oiabln cyO’€KTUBHE OLIHIOBAHHS MPUUHSATUX PillleHb Ta CIHPUHHATTS IUX
pimens cycribersom. Cutii ypaxoByBaT iH(GOpMAIlio OLIBII O THYHOTO
XapakTepy, TaKy SK YacTKa JepsKaBHOTO OMKETy, 10 BUILISEThCI Ha

1 Bucnosok KPEC Ne 6 (2004) noxkasye, 10 1ie MUTaHHS He CJil IJyTaTH 3 OIlli-
HIOBaHHsIM TIpodeciiinux 31i6HOCTell CyIiB i BOHO Ma€ BPaXOBYBATH KOHKPETHI Xapakx-
TEPUCTUKY CYI0BOI AiSJIBHOCTI, 06 YHUKHYTH OTOTOKHEHHS 31 3BUYAIiHOIO 11y OIi4HOIO
CayK6010.
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cucTeMy TIPaBOCY//IS, Ta CIIPUWHSTTS HE3aJIeXKHOCTI CY/IiB IHITUMHU TiJTKaM1
BAagu. Yci 1l muTaHHS OOIPYHTOBYIOTh aKTUBHY y4acTh CYAOBUX paj y
OLIIHIOBAHHI SIKOCTI MPaBOCYA/S Ta B peasiisallii TeXHoJIoriil 3abe3rnedeHHs
e(PeKTUBHOCTI CyIIIBCbKOI POGOTH.

55. Huranus mpodeciiiHOro OMIHIOBAHHS CYAMIB 3aJ€KUTh Bl TOTO,
Y HAaWMAEThCS CYI/S HA TOYATKY CBOEI Kap'epy 3 unciIa KaH/W/ATiB,
SKI He MaioTh IIOIepPeIHboro mnpodeciiinoro gocsiny, abo micias Garatbox
POKiB TIPaKTWKH B IOpUMUYHIN 1podecii 3 uymciaa HailjOCBiueHimmnx
Ta HAWIOCTOMHINMUX MPAKTUKIB. Y TMepIIOMY BHUHIAAKY CJiJl OI[iHUTH
npogeciiini gaxkocTi KaHgupara a8 TOro, moO BU3HAYUTU HOro um il
HEpPO3KPUTI MOKIMBOCTI. Taka cama norpeba iCHY€ i B IpYyroMy BUIAAKY 3
OTJIsANy Ha TPUPOAY MiSJIBHOCTI Cy/Ii Ta OCTIMHUI PO3BUTOK IOPUANYHOIL
MIPAKTUKH Ta TTPODECiiTHNX AKOCTEH, SKUX BOHA BUMArae.

56. BaxxinBO 3a3HAYUTH, 110 OLHIOBAHHA HE IIOBUHHO 3BOAUTUCH /0
BU3HaYeHHs PiBHS 1podeciiiHol IMiArOTOBKU Ta 3arajbHUX IpodeciiHmx
SKOCTEH CyiB, a i BKIOYATH OLABII 0COOMCTICHY iH(oOpMaIllio, TaKky K
0COOUCTI AKOCTI Ta KOMYHIKATUBHI HABUYKHU. SIKIIO IIPaKTHKA CYALIBCHKOI
poboru nepeabavac creliaibii HaxoBi HABUYKK Ta OCOOUCTI SKOCTI, OYII0
6 GakaHO MPUNTH JI0 TIEBHOTO CITIJIBHOTO PillleHHSI HAa €BPOIEHCHKOMY PiBHI
Mo/I0 X BU3HaueHHd. ToMmy cy/oBa pajia TMOBUHHA Bi/lirpaBaTH TOJIOBHY
poJib y BU3HAYEHHI 3araJlbHUX KPUTEPIiB oriHioBanH:. [Ipore cymoBa pana
He IOBMHHA 3aMiHATH cOOOI0 BIANOBIAHMII CYZOBUI oOpraH, HaJijleHuit
TTOBHOBAKEHHSM OIIHIOBATH OKPEMUX CY/IIB.

V. C. Etuka ta qucuuiuviiHa cyaiiB
V.C. 1. Etuka

57. KPEC, posrisigaioun MUTaHHSA €TUKU Ta JUCHUILTHA Yy BucHoBKy
Ne 3 (2002), migkpecimia HeOOXIAHICTD YITKOTO PO3MEKYBAHHS IMX IBOX
[UTaHb.

58. PisHuIig Mixk AMCHHUILIIHOI Ta TPOdECciiHOI0 EeTHKOI 3YMOBJIIOE
HeoOXiZHICTh HamaTy CyAaaM 3i6paHHs IIPUHIUINB HpodeciiiHol eThKu,
[0 Ma€ PO3TJISIAATHCS SIK POOOUMIl IHCTPYMEHT Y HABYAHHI CYJUIIB Ta TXHIN
niogenHii npaktuti. [omupenns indopmallii Tpo TUCIUTITIHADHI CTIPaBH,
PO3IJIHYTI JAUCIUTIJIIHADHUM OPTaHOM, O3HAayaTHMMe BaroMe TOKpalleHHs
indopmysanns cyanis. Ile gosBosse cymuam Gpatu ydacTh y 0OroBOpeHHI
[UTaHb, TOB’SI3aHKUX 3 IXHBOIO MPAKTUKOIO, TA CTBOPIOE 3aCa/IU s MOAIOHUX
nuckyciit. IIpore TisibKM 1OTO HEJOCTATHBO: PIllIEHHS B AWCIUIITIHAPHUX
cIipaBaxX He OXOILJIOIOTH TTOBHUH CIEKTP MpaBuJ MPpodeciiiHol eTUKH i He €
HOCIOHMKOM HaJIEsKHOI OBEAIHKY A/ CYI/IiB.

59. 3ibpanHg OpUHIUNIB OpodeciiiHol eTUKU MOBUHHO CHHTETUYHO
MOEIHYBATH TTPUHITUITN HAJICKHOT MOBEIHKY 3 TIPAKTUYHUMU TIPUKJIIQJIAMKT
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Ta KOMEHTapsIMU; 1ie He Ma€ OyTH KojleKe, 60 KPUTHKA 3a3HaYa€ HETHYUKICTh
KOJIEKCIB Ta IXHIO HEIPaB/MBO BUYEPITHY MPUPOAY. KepiBHI mpuHIunm 3
HAJIEKHOT TOBEJiHKK MaloTh OyTH IIArOTOBJEHI CAMUMM CYIJISAMU, alKe
Oyzle HEIPAaBUJIbHUM, SKIIO TPETS CTOPOHA, a OCOOIMBO 1HIII TLJIKU BJIaM,
HAB'A3YBaTUMYTh CYAIIM OYIb-AKI IIPHHIIUIII.

60. BpaxoByioun 3agznayeny KPEC pisuuinio Mixk npodeciiinoro eTu-
KOIO Ta AUCHUILIIHAPHUMU IUTAHHAMM, HiATOTOBKA IIOAIOHOrO 3i0panms
NPUHIINIIB Ma€ 3iMCHIOBATUCA OPTAaHOM, KOTPUN HE € BIiJNOBiaIbHUM
3a JUCIUIIIHAPHE TPOBa/KeHHs. [cHye KisibKa BapiaHTIB BHU3HAYEHHS
KOMIIETEHTHOTO OpPTaHy, SKUH MOBUHEH BiZITOBIIaTH 3a CYyAIiBCHKY €TUKY:

(i) HAMIIUTH TaKUM TTOBHOBAKEHHSIM CY/IOBY Pajly, SIKIIO BOHA HE Mae
JUCHUILTIHAPHUX (DYHKIIH ab0 Mae OKpeMuil opraH IJisi PO3LJIsILy
JUCHUILIIHAPHUX [IUTAaHb 3 OKPEeMHUM CKJIQJOM Yy PaMKax Cy/0BOI
paju (IUB. IyHKT 64 HIKUE);

(i) abo cTBOPUTH OKPEMO BiJl CYIOBOI pPajdl KOMITET 3 €THKH, €IIHOIO
(yHKIIEIO IKOro Oy/Ie MArOTOBKA Ta CIIOCTEPE;KEHHS 32 BUKOHAHHSM
mpasu podeciiinoi eruku. TIpobieMn 3 TaKMM BapiaHTOM MOKYTb
[IOCTATH Y 3B’I3KY 3 KPUTEPIsAMHU BiIOOPY UJIeHIB KOMITETY Ta pUSUKOM
KOH(ITIKTY Y1 HETIOPO3YMiHHS MiXK ITUM KOMITETOM i CYZIOBOIO PaJIofo.

Opran, BiANOBiZaJAbHUI 32 €THKY, MIr OM TaKOX, K L€ IIPOIIOHyBaIa
KPEC y Bucnosky Ne 3, HajjaBatu cy/isiM Tiopajii 3 TUTaHb TpodeciiiHoi
€TUKH, 3 IKUMU BOHU CTUKAIOTHCS BITPOJIOBK CBOET Kap'€pH.

61. Kpim toro, KPEC BBaxkae, 110 3aJydeHHs 0Ci0 330BHI CYA0BOI
cucremu (IOPUCTIB, HAYKOBIIIB, MPEJACTABHUKIB TPOMASTHCHKOTO CYCITiJTh-
CTBa, IHIIUX JEP/KaBHUX OPraHiB) /0 Mpolecy BUPOOJEHHSI ETHYHUX
HPUHIUINB € OOIPYHTOBAaHUM 3a/Jisi YHUKHEHHSI CIIPUHHATTS HasBHOCTI
KOPIOPATUBHUX IHTEpPeciB Ta TPOTEKIOHI3MY, X04a MpU IHOMY CYJIi
He IIOBMHHI M030aBJATHCS IIpaBa CaMOCTIIHO BU3HA4YaTH IIPaBUJIA CBOCI
npodeciiiHoi eTUKN.

V. C. 2. Iucuniniina

62. TluranHst cymaiBebkol BignosigamabHOCTI Oyio posrisiayto KPEC
y Bucnosky Ne 3 (2002). Ocranniii 10CBijl MeIKUX JeP:KaB CBIYUTH PO
HEOOXiIHICTh 3aXUCTY CY/IIB BiJl PO3IIUPEHHS IXHBOI BiAMOBIAAIBHOCTI B
HalpsIMi CYyTO IOPUCAUKIIHHUX MUTaHb. POJb CyZ10BO1 pajiu TOJISTAE B TOMY;,
o0 ToKa3aTu, MO CY/s He MOKe MaTH TaKy caMy BiAMOBIZaJbHICTD, SIK
IpeACTaBHUK 1HIIOI IIpodecii: Cyaas BUKOHYE MyOmiuny GyHKIIOo i He MoxKe
BIIMOBUTHCS Biji PO3TJsAMy cHopiB. bifmblilie TOro, SIKMIO HA CYI0 MOXKE
OyTH HaKJIaJeHo IIPaBoOBY Ta AUCIUILIIHAPHY CAHKIIII yepe3 HOro pilleHHsd,
HeMOKIUBO Gyfie 30epertu aHi CyIOBY He3aJIeKHICTh, aHi JEMOKPATHYHY
piBHOBary TiJIok Bjaju. ToMy cy/0oBa pajia IMOBHHHA O/[HO3HAYHO 3aCy-
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JUKyBaTH HOJITHYHI iHIIIaTHBH, CIPsIMOBaHI Ha OOMEKEHHSI CBOGOIM
OpUAHATTS  cyaueto  pimeHus. Ile He mnpuMeninye o000B'SI30K  Cyyti
JIOJIEPKYBATHCS 3aKOHIB.

63. Cymust, sIKUII HEXTY€E PO3IJISIOM CIIPaB udepe3 Oe3MisibHICTD abo
€ TIOBHICTIO HEKOMIETEHTHUM TPU I1X BUPINICHHI, TTOBUHEH MPUTATATUCS
JI0 IUCITUTLIIHAPHOI BiJINOBIIA/IBHOCTI. AJle HaBiTh y TAKUX BUIMAIKAX, SK
3asHavacTbesa y BucHosky KPEC Ne 3 (2002), BaskiuBo, mob cyaai Maniu
3ac0o0M 3aXUCTY TIi/l Yac AUCIUTIIIHAPHOTO MPOBA/UKEHHS, SIKE TaPaHTyBAJIO
0 mojpepsKaHHs NPUHIMIY CyJOBOI He3aJesKHOCTI Ta 3iiiicHioBajsocs 6
OPraHoOM, BIJIBHUM Bijl OY/b-sIKOTO TOJITUYHOTO BILIMBY, Ha MiACTaBl YiTKO
BU3HAYEHUX JUCIUTIIIHAPDHUX TIPAaBONOpyIieHb. [J1aBa gep;kaBu, MiHiCTP
focTuIlii a6o Oyb-sIKUil IHIIKUI TPEICTAaBHUK IO THYHIX OPraHiB He MOXKe
6pari ydacTb y poOOTi AUCIUIIIHAPHOTO OPTaHYy.

64. Ha cynoBy pajiy NOKJIaZa€TbCAd BUPIIIEHHS MUTAHb €TUKH, aJe,
KPIM TOro, CyZoBa paja MOKe PO3IVIAAaTU CKapru Ha Cyau Bim ocib, axi
3BEPTAJINCS /IO TTPABOCY//ISA. 3 METOI0 YHUKHEHHS KOH(MJIIKTY iHTepeciB
JUCIUTITIIHAPHE TPOBAJPKEHHST B IePIIill iHCTaHIlii, KOJW BOHO He
HAJIEKUTh 10 IOPUCAMKIIT AUCHUILIIHAPHOTO cyay, 6a)kaHo 3AiiicHIOBaTH
JIACTIATITIHAPHOIO KOMICI€I0, dKa CKJAIAETHCS HepeBa)KH015 i3 cymmis,
o0paHMX THIIUMU CYIIAMME, SKI He € YWieHaMK CyI0BOI Pajii, 3 MOKJIUBICTIO
MOJIAJTHIIIOTO OCKAPSKEHHS PIllIEHHST Y BUIIIOMY CY/Ii.

V. D. Hapuanns cyauis!6

65. Y KokHiil Kpaini BiAMOBiZaJbHICTH 3a OpraHizaiiio Ta KOHTPOJb
CTOCOBHO HaBYaHHS CY//IiB TIOBUHHA ITOKJIAJaTUCS HE HAa MiHICTEPCTBO
I0CTUIT UM Oyab-sKMil iHIIWIT OpraH, MiZAKOHTPOJBHUII NapjaMeHTy 4u
BUKOHABYIN BJIajli, a Ha caMy CyZOBY BJiaay abo, baskaHo, Ha CYAOBY paiy
6esmocepenbo.  CyamiBebKi  O0'€HAHHS TaKOK MOKYTh  BigirpaBaTu
BaKJUBY pPOJib. KpiM 1160ro, po3poOJIEHHS KOHIEMIl HaBYaIbHUX
mporpaM Ta iXHE BIIPOBA/KEHHS Ma€ 3/IIHCHIOBATHUCS IIiJ] KOHTPOJIEM
cyzoBoi Biaau abo CyAOBOI pajy CIEliaJbHOI0 aBTOHOMHOIO YCTaHOBOIO
(HaIpUKIIa, aKaJeMi€lo) 3 BIaCHUM OIOJZKETOM, sKa IIOBMHHA IPAIIOBaTH,
KOHCYJIBTYIOUNCDh i3 cymmsamu. Curifi 3a0X04yBaTH UiTKE PO3MEKYBaHHSI
(yHKIII# MixK CY/IOBOIO PAJIOIO TA AaKAJIEMIEIO, SIKIIIO OCTAHHS ICHYE.

66. KPEC BBaxkae, mo cyzoBa paja, Maloun TMOBHOBAXKEHHS y cdepi
HABYAHHS Ta MPU3HAYEHHS YU TPOCYBAHHS 1O Cy7K6i, TOBUHHA TTepedadnTi

15 Tus. . 71 Bucnosky KPEC Ne 3 (2003).

16 BauBicTh HaBYaHHS IS MATPUMAHHS Ta PO3BUTKY IIpodeciiinoi miaroroBku
Cy/UIIB TiKpecioeThest B pisaux gokymentax OOH ta Paau €sponu. /[us. BucnoBok
KPEC Ne 4 (2003) Ta Jlonosins Jicaboncbkoi Mepeski Big 11 sxosrast 2006 poky cto-
COBHO 06€3MOCEPEHbOr0 BHECKY OPTraHiB IMATOTOBKM CY/UIB MO0 BIPOBA/IKEHHS
Bucnosky Ne 4 (2003) KPEC.
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YiTKe PO3MEKYBaHHS MiXK PI3HUMM OpraHaM¥ Pajiv, BiNOBIaJbHUMU 32
i HanmpgaMmu. Takox cJijfi yHUKATU TIPUB’S3KN /10 MiHICTEpCTBA OCTHUIIIT
(3 MATaHb IPU3HAYCHHST BUKJIA[A4iB, BUIIJICHHS OIO/KETHUX aCUTHYBaHb
tomo) abo MiHicTepcTBa OCBiTH (3 NWUTaHb aKpeAWTallii, BU3HAHHS
JIUTIJIOMIB TOIIIO).

67. CynoBa pajia MOBWHHA CIIBIIPAIIOBATU 3 HABYAJIBHOIO YCTAHOBOIO
CTOCOBHO TIEPBUHHOI ITi/ITOTOBKY Ta TiIBUIIIEHHS KBaTiiKallii cy/liB 3 TUM,
00 3a6esneunt eeKTUBHE i BUCOKOSIKICHE HaBYaHH Ta FapaHTyBaTH, 1110
CyZl BimOupaoThCs Ha mifcTaBl 00’'€KTMBHUX Ta BUMIDIOBAHUX KPHUTEPIiB,
3710HOCTel Ta HAJIe;KHOT MiITOTOBKHU.

V. D. 1. IlepBunHa 1igroroBka

68. It oTpuMaHHs KaHAUAaTaMU Ha [MOCAJLy CY/UIl SIKICHOI ITiIT0TOBKYU
KPEC pexomenye cynosiii paai 6patu 6e3nocepeiHio yuacTb abo iHIITIM
YIHOM CIIiBIPAIIOBATA 3 HABYAJILHUMM YCTAHOBAMHU TIPU PO3POOJIEHHI
[IporpaMy IEpPBUHHOI MIATOTOBKH, 3a [IOIIOMOTOI0 $KOI KaHIUAATH
PO3BUHYTH Ta MOTJIUOIIATH He JIUIIIE CBOT IOPUINYHI 3HAHHS 3 HAI[IOHAJILHOTO
Ta MIXKHAPOJHOTO MaTepiaJbHOrO 1 IPOIEeCyalbHOrO IIPaBa, a i OTPUMAIOTh
JI0JJaTKOBI HABUYKM, HAIIPUKJIAJ, 3HAHHS 1HO3EMHUX MOB, €THKH, aJbTep-
HAaTUBHOTO BUPINIEeHHS copiB. To/i CyCHiJbCTBY CIYKUTUMYTH CY/I, SKi
37IaTHI TTPAaBUJIPHO 3aCTOCOBYBATH TPaBO, MAlOTh KPUTHUYHE W He3aJexXHe
MUCJIEHHSI Ta BUBUYAIOTh CYCITLIbHI TPoOIeMu il HOBI iei

69. Kpim 1mporo, cymoBa pajia MoBUHHA 3/1iIICHIOBATH 30BHINTHE OIIHIO-
BaHHS [TOYATKOBOI ITiJITOTOBKHU, & CAME — CTEKUTH 32 IPODECIITHUM PO3BUTKOM
Ta YCIIXOM Yy IOJEHHINH po6OTi Cy1iB y HepIli POKK IIic/Is TPU3HAYEHHS I
TAKUM YMHOM OI[iHIOBATH e(PEKTUBHICTh MOYATKOBOI MiZITOTOBKY Ta BHOCUTH
MIPOTIO3UILii 1I10/10 ii MOKPaIIeHHSI.

V. D. 2. Ilixsumienns kBamidikaitii

70. CynoBa pajia TOBUHHA 320X0UYBATH CY//IiB /10 YYaCTi B MpOrpaMax
HaBYAHHS $IK BaKJMBOI CKJIAJ0BOI iXHBOI HpOdeciiinoi AisibHOCTI.
Biacuuit npodeciiinnii po3BUTOK uepe3 MiJBUIIEHHsT KBaJidikallii, 1o
MMOBUHHO PO3YMITHCS SIK TIOCTIMHUE MpoIlec yIPOJOBXK yCi€l Kap'epu, €
IOPUINYHNAM Ta €TUYHUM 000B I3K0M i ipaBoM cyaais. Cyi, BAKOHYIOUN
¢BOi 000B’A3KHU, IOBUHHI, 30KpEMa, CTEKUTH 3a 3MIHAMU B HalllOHAJIBHOMY
Ta MiKHapoAHOMY TIpaBi il mpakTunil’, BigdyBaTu cycnibHi TeHAeHI1 Ta
3HAOMUTHCS 3 aJbTePHATUBHUMH MeToAaMu BuUpimeHHs cropiB. KPEC
PEKOMEH/IYE PajiaM yPaxXoBYBaTH yYacThb CY/JIiB y HABYATBHUX MMPOTPaMax
TIPY PO3TJISAII TUTAHHS TIPO X MiIBUTIEHHS Ha TTOCAI.

17 JTus. Bucnosok KPEC Ne 9 (2006).
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71. 3BiTH Ta CTATUCTHKA 3 OLIHKOI POOOTH CY/IIB Ta CYAIB, SKi IOPIYHO
TOTYIOTBCSI CYZIOBOIO Pajiolo, TMTOBUHHI MICTUTH iHGOPMAINIO TTPO BAKJINBI
NWTaHHS, Ha SKUX CJIiJ 30CEPeNTH HaBYaHHS'S, Taki AK yHpaBJTiHHS
CIIpaBaMH, YIIPABJIiHHS 4acOM, OI0/KeTYBaHHsI, TOKPAIEeHHS TeXHIK POOOTH,
HAaBUYKK 3B'A3KIB i3 TI'POMAJICHKICTIO, KOMYHIKalliliHi HaBUYKH, YMiHHS
MTPOBOIUTH IOPUANYHUM aHaJIi3 TOIIO.

72. 3arajioMm, i3 Cy/Z0BOIO PajiOl0 MAlOTh ITPOBOJUTHUCS KOHCYJIBTAIlil
B IIpolleci BU3HAUYEHHSA TeM, sKi OyAyTh BKJIIOYEHI A0 piuHOi mporpamu
naBuanHg. Cy/oBa pajia TakoK MOBUHHA CTEKUTH 32 TUM, SK Ili IIPOrpamMu
BUKOHYIOTHCSI, Ta OIlHIOBATH IXHINl BIUINB HA $KICTh BiJNPaBIEHHS
IPaBOCY/IISI.

V. E. Biogzxer cyioBoi Biaau

73. Xoua ¢iHaHCyBaHHS CYIiB € YaCTUHOIO AEP/KABHOTO OIOIKETY, 1e
(inaHCcyBaHHS He MOBMHHO 3aJI€3KAaTU Bijl TOJITUYHUX 3MiH. PimeHHs mpo
BUJIITIEHHsT OIO/KETHUX KOIITIB Cy/aM TMOBUHHI MPUIMATHCS 3 CYBOPUM
JOJIEpsKaHHSIM  TIPUHITUTIB  Cy/I0BO1  He3aseskHocTi. [Ipomec mpuitHaTTS
[apJaMeHTOM OMKeTy OpraHiB Cy[IOBOI BJaiyd IIOBMHEH BKJIOUYATH
nporeaypy BpaxyBaHHsI Touku 30py cyaais!®. SIkmo cymosa pama me mae
TTOBHOBA)KEHb 3 MEHE/KMEHTY Ta aJMiHICTPyBaHHS CYy/iB, BOHA TTOBMHHA
NPpUHAWMHI MaTH MOKJIMBICTb HAJaBaTH BHUCHOBOK IOJO0 BU/IIJIEHHS
MiHIMaJIbHOrO OI0JZKETY, HEeOOXiAHOTro st (DYHKI[IOHYBaHHS CUCTEMU
PaBOCYAs, Ta PO3’SICHIOBATH Li HOTpeOM I OOIPYHTYBAaHHS PO3MIpiB
(inancyBanns.

74. KPEC BBaxae, 10 CyAU MOKYTh OYTH [HOCTATHbO He3aJIesKHi,
JIMIIE KO BOHU MAIOTh OKPEMUH OI0/UKET Ta YIPaBISAIOTHCS OPTaHOM,
He3aJeKHIM Bifl BAKOHABYOI Ta 3aKOHOAABYOI BIaan — abo CyI0BOIO PAIOI0,
ab0 He3aTeKHOIO YCTAHOBOIO.

75. Xoua mesiki KpaiHM CTBEPKYIOTh, MO MIiHICTEPCTBO FOCTHIIIT
Ma€ Kpalll MOKJIMBOCTI [Jisi OOTOBOPEHHs OM0[KeTy CyIiB 3 IHIIUMU
opraHamu BJajau, ocobauBo 3 MminictepetoMm dinancis, KPEC BBakae,
o0 cUcTeMa, B AKiW Cy/0oBa pajia Ma€ CyTTEBI (hiHAHCOBI TTOBHOBAKEHHSI,
HNOBUHHA OYTH CepPHO3HO PO3IJIsTHYTA TMMHU KpaiHaMM, jie Iie Hapasi He Mae
Miciig. Cutii HaroJI0CUTH, IO PO3NTUPEHi (hiHAHCOBI TTOBHOBaYKEHHST CY/I0BOI

18 OcobmuBo — mpobiema TPUBAJOCTi IIPOBAJKEHHS B OKPEMHUX BMAAX CIIODIB,
HANIOMINPEHIII TOPYLIeHHS IIPaB JIOAUHY, 3aTPUMKA 3 PO3IJISOM CIIPAB, IIOPYILICHHS
1pas, 1110 HaiyacTiiie IPU3BOIUTD /10 CKAaCyBaHHS UM 3MiHU CY/IOBUX pillleHb, 3MiHU B
3aKOHOJIABCTBI, IOPUAMYHI TTPOTATMHHY, 1110 PU3BOJATD /10 PI3HOTO TJIyMAaYeHHS HOPM
npaBsa, norpeda B rapMOHizallil Cys0Boi PAKTUKH, JUCIUTIHAPHI TPOBAJIKEHHST Ta iX
pe3yJIbTaTu.

19 TTus. Takoxk Bucnosok KPEC Ne 2 (2001).
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paau nepeadavaioTh ii BiANOBIAANBHICTD HE JIMINE IIepel BUKOHABYMMU Ta
3aKOHOIABUMMU OpPraHaMu, a i TiepeJl Cy/laMi Ta TPOMAJIChKICTIO.

V. F. MeHe:KMeHT Ta aJIMiHICTPYBaHHS CY/IiB

76. BusHaueHHS YMOB PO3IOALIY OOJKETHUX KOIITIB PI3HUM CydaM Ta
NPUWHSATTS PillIEHHS IO/I0 OPTaHy, SKU MOBUHEH PO3IJISIATH TA TOTYBATH
3BiTH TIPO eeKTUBHICTD POOOTH CYIiB, € AeqikarHumMu nutanusamu. KPEC
BBaJKAE, 10 Cy/10BA Pajia MOBUHHA MATH MIOBHOBAasKEHHS B 11iH cepi.

77. CysoBa pajia He TIOBUHHA MATH IIOBHOBAKEHb CTOCOBHO OIIHIOBAHHS
POGOTH OKPEMUX CYIIIIB.

78. KPEC BBaxag, 110 Cy10Ba pajia MOKe 3pO0UTH MO3UTUBHUN BHECOK ¥
BJIOCKOHAJIEHHST IKOCTI TIpaBocy1as. KpiM po3pobsieHHs MO THKN B I[BOMY
BIHOIIEHHI, CyAM IMOBUHHI 3a0e3ledyBaTucs AOCTaTHIM (hiHAHCYBaHHSIM
U 3a0e3leyeHHs] BUKOHAHHS HUMM 1XHIX BIJMOBIIHUX 0OOOBSI3KiB.
Y jesxkux KpaiHax OyjiM CTBOpPeHi cucreMu OOJIKY Ta BUMIPIOBaHHS
MTOKA3HWKIB SIKOCTI TPABOCY//, i BUBUATH Pe3yJbTaTH IUX IHITIATUB €
BakMBUM 3aBgaHusaM. 11010 po3poOeHHsT MOJITUKU 3 BUMIPIOBAHHS
sgKOCTI HeoOXizHo, mo6 cyzoBa pajga MOIJa OTPUMYBATU BiJ CYAiB Biamo-
BijIHI JIaHi Ta CTATUCTUKY.

79. CyznoBa pajia TIOBUHHA HATJISIATH 32 OpraHizaiiieio poboTH iHCIeKITiii-
HUX CJIyKO, 11100 3a6€3MeUnTH Y3TO/KEHHS iHCIIEKTYBAHHST 3 JIOTPUMAHHSIM
cynmiBchbKoi He3ameskHOCTi. e Han3BruaitHO BasKJIMBO TO/I, KOJIW iHCTIEKITTHI
cayKOM HATEKATh 10 BUKOHABYOI BJIAJIH.

V. G. 3axucr iMiIZKy OprasiB npaBocyais

80. Y cBoemy Bucuosky Ne 7 (2005) KPEC pexomenyBaia, 3a 3arajbHoi
HIATPUMKH €BPOIIEHCHKUX CY/IOBUX OpPraHiB Ta JiepskaB, 3aCHYBaTH IPOT-
paMu, CipsAMOBaHi Ha HaJaHHs CYCIILIbCTBY OLIbII Hixk 3araabHoOI iHdopMma-
1ii 3 mUTaHb MPaBOCY/s Ta HA (OPMyBaHHS TPABUIBHOTO CIIPUHHSTTS
poui ey B cycmisbersi. KPEC BBaskae, 1o came Cy/I1 MOBUHHI Oy TH Ti€w0
YCTAHOBOIO, SIKa OPTAHI30BY€E MPOTPaAMU 3a/1J1s1 TIOKPAIIEHHS PO3YMiHHS Ta
JIOBIpM cycHijabcTBa A0 cucteMu Inpasocynd. [lapanensuo cynoBy pany
CJIiJl HAMIUTU (PYHKITIEI0 KOOPAWHYBAHHS PI3HUX MICI[€BUX iHIIiaTHUB,
a TakoX (PyHKII€I0 COPUAHHS HAIiIOHATBHUM IIPOTPaMaM YCTAHOBJIECHHS
3B’A3KiB i3 rpoMazichKicTio (iH(MOpMaIitHuM mTporpamMam). 3a JA0MOMOT0I0
3aJly4EHUX EKCIEPTIB CyJ0Ba paja TAKOK MOJKe MOUIMPIOBATH i OiibIi
ckagHy GaxoBy iHbOpPMAIIiTo.

81.Y Bucnosky Ne 7 (2005) KPEC 11ie pa3 Bkazajia Ha POJIb HE3AIEKHOTO
oprany — AKHUM ILIJIKOM MOKe OyTH CyZoBa paja ud OAMH 3 I KOMiTeTis,
JI0 SIKOTO 3ajydeHi creniaiictu 3i cepu Megia — y BUpileHHI PoGJIeM,
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MOB'sI3aHUX i3 BUCBITIIEHHSAM CYZIOBUX cpaB abo 3 TPYAHOIIAMHE, 3 SKIMU
CTUKAIOTHCS JKYPHAJICTH Y CBOiN poOOTi.

82. Hapenri, y 3rajanomy BuCHOBKY, po3rJisgiafoun MUTAaHHS HAIaloK
Ha cyau 4u cyauiB 3 60ky 3MI abo HOJMITUYHKMX YK TPOMAJACHKUX Jis4iB
3a ponomoroio 3MI, KPEC BBakae, 110, X0ua caM Cy/l YU Cy/JIsI TIOBUHHI
YTPUMYBATHCS Bil BIJAMOBIAI Ta pearyBaHHS aHAJOTIYHUME 3acobamu,
cyzoBa paga abo CyMoBHiI OpraH IIOBUHHI MaTh MOKJIHBICTb i TOTOBHICTH
OTlepaTUBHO ¥ e(eKTUBHO HAJATHW BiJINIOBi/[b HA TaKi 3aKUAM YU HAIMAIKU,
KOJIU 11e HeoOXiiHO.

83. CymoBa paza TOBHHHA MATH MOBHOBAKEHHS He JIHIIE TyOIiUHO
BUCJIOBJIIOBATH CBOI TOIJSIAM, a ¥ BKMBAaTH YCiX HEOOXiHWX 3aXOJIiB
CTOCOBHO TPOMAJICHKOCTI, TIOJIITHYHIX OPTAHIB Ta, ¢ HeoOXiIHO, CY/IiB IJIs
3aXMCTY pernyTarliil CyZloBUX IHCTUTYIIIH Ta IX YJIeHiB.

84. CymoBa paga Takok MOKe OyTH HAJIEKHUM OPraHOM ist OijibIi
AKTUBHOI poJii y cepi crpusinus Ta 3aXUCTy iMiJKY IPaBOCY /IS, OCKIJIbKU
BUKOHAHHS ITi€] pOJIi 9aCTO BUMara€e 3HaXO/[’KEHHs PiBHOBArd MixK KOHDITIK-
TYIOYUMHU CBOOOZAMKM 0Ci0O, TPOMAJChbKUX Ta IOJITUYHUX Hisgdis, 3MI,
3 OJIHOrO OOKY, Ta CYCIIJIBHUM IHTEPECOM OO0 He3alesKHOI it eeKTUBHOI
CHUCTEMY TIPABOCY IS, 3 IPYTOTO OOKY.

85. ¥V 11bOMY KOHTEKCTI cyoBa paja Morja 6 TakoK pO3IJIsgaT CKapru
0Ci0, Ki KOPUCTYIOTHCS MOCAYraMu Cy/IiB (UB. TaKOXK MyHKT 64 BuUILE).

86. KPEC pekomenaye, mob cyaoBa paja MOTJIa BUKOHYBATH TOMIGHY
(byHKIIII0, BUKOPUCTOBYIOYM JOINOMOrY HeOOXigHMX (haXiBIiB, OCKiJIbKHU
ii mrar y wiit cdepi He Mae 0OMeKyBaTHUCS OPUCTAMU 1 IIOBHHEH TaKOXK
BKJIIOYATH JKYPHAIICTIB, COIIOJIOTIB, CTATUCTUKIB TOIIIO.

V. H. MosxauBicTh HaJlaHHS BUCHOBKIB IHIIMM TiJKaM BJIau

87. ¥Yci IpoEKTH 3aKOHIB, 1110 CTOCYIOThCSI CTATYCY CY/IIB, Bi/lIIPABJIEHHS
MPaBOCY/IS, MPOIECYANbHIX 3aKOHIB, Ta 3arajibHilie — OyIb-siKi 3aKOHO-
IIPOEKTH, MIO MOXKYTb MaTW BIUIMB Ha CYJOBY BJIAJy, HAlPUKJAA, Ha
HE3aJIeKHICTh CYZOBOI BJaau, ab0 MOKYTh OOMEKWTH TapaHTil HOCTYILY
rpomajian (y TOMY YMCJ cCaMUX CY/UIIB) /IO MPABOCY/|isl, TIOBUHHI PO3IJis-
JlaTUCS TapJaMeHTOM JIMIIe ITicss OTPUMaHHS BUCHOBKY CyZ0BOi panu. 11a
KOHCYJIETaTHBHA (DYHKIlisT MOBHHHA OYTH BU3HAHA ycCiMa Jep/KaBaMu Ta
migTBepzkena Pajoio €Bponu ik pekoMeH/1aItis.

V. 1. CriBnipaiis 3 iHIIUMH OpraHaMH Ha HAI[iOHATbHOMY, €EBPONEHCHKOMY
Ta Mi;KHAPOHOMY PiBHSIX

88. KPEC 3zasnavae, o B JeIKHUX Jep:kaBax 000B’I3KU CyA0BOI paau
PO3TIOIisIeH] MiXK KiJTbKOMa OPTaHaMu. Y pe3yJIbTaTi iCHYE PO3MaiTTsI HaIlio-
HaJbHUX CUCTEM, sIKe HaJasi YCKJIATHIOETHCS TUM (haKTOM, IO B JESTKUX
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chepax (HapUKJIA[, HABYAHHS) YIOBHOBAKEHOIO € €IMHA YCTaHOBA,
Toli AK y iHmmX cdepax MOBHOBakeHHS Tofineni. Ha mpomy erami
KPEC nHe BU3HAUaTHME ONTUMAJIBHY CTPYKTYPY Bi[HOCHMH MIiXK Pi3HUMH
opraHaMu. YCBiIOMJIIOIOYN BaKJIUBICTh HAIIOHAJIBHUX TPAIUILI PO3BUTKY
nux opranis, KPEC, TuM He MeHIIle, BBaXkac 3a NOTPiOHE pEKOMEHyBaTH
CTBOPUTH KOOPAUHAIIHI MEXaHI3MU i/l TOJIOBYBAHHSIM CY/I0BO1 Paji /I
TOr0, 1106 TOJI1, KOJIN KiJIbKa OPTraHiB MOI/ISIFOTh MisK cOO0I0 3aBIaHHS Pa/iu,
MosKHA OyJ10 gocsArTy e()eKTUBHOIO BUKOHAHHS TaKUX 3aBAaHb. [Toai0oHmit
IpoIec TaKOXK, IMOBIPHO, CIPUSATHME PO3BUTKY B HalpsiMi 00’eiHaHHs
opraniB (Hanpukaaz, y cepi napuanns). e rakox crocyerbest criBmparti
3 pajlaMu aJMiHICTPaTUBHUX cyAiB. KpiM TOTO, TIeBHE 3HAUYEHHS MOXKe
MaTH i CIiBIIpalls 3 pajaMu JJIs IPOKYPOPIB, SAKINO MOAIOHI OKpeMi opraHu
ICHYIOTD.

89. KPEC Tako:x HaroJonye Ha BayKJIMBOCTI CIIBIIPAIll MiXK pajlaMu Ha
€BPONENCHKOMY Ta MIXKHAPOJHOMY PIBHSIX CTOCOBHO BCiX THUTaHb, 32 SKi
pajii BiAATIOBIIalOTh HAa HAIIOHAJIBHOMY PiBHI.

90. KPEC Bingac HasexHe poboTi EBPOIEiichbKoi Mepeski Cyl0BUX pajl
(koTpa Bigirpae 3arajbHy poJib 3a0e3IeYeHHs CIIBIPAIll MiXK CyJOBUMU
pagamu) Ta gisibHocTi JlicaGoHChKOI Mepexi i €Bpoleichbkoi Mepeski
CYAIIBCBKOTO HaBYaHHS (KOTpi [i0Th y cdepi HaBUaHHS CYJIiB), 4us
JiSIBHICTD 3aC/IyTOBY€ Ha BU3HAHHA Ta HiATpUMKY. Ili Mepeski € Bask/InBUMU
naptHepamu KPEC.

VI. KOHTPOJIb PAZTA 3A BIAIIOBIZTAJIBHICTIO
TA ITIPO3O0PICTIO CYZTOBOI BJIAJIU

91. BpaxoByioun 3HauHy y4acTb CYZOBOi paau B YIPaBJIiHHI CyI0BOIO
CHUCTEMOIO, CJIiJI TapaHTyBaTU Mpo30opicTb ii aAisiabHOCT. I[Ipo3opicTth €
BU3HAYAJbHUM YMHHUKOM JIOBIpH IPOMa/SH /10 (DyHKIIOHYBaHHS CYZ0BOI
CHCTEMH Ta TaPaHTIErO MPOTH 3aTPO3H MOJITHYHOTO BILUIUBY a00 CIIPUAHSTTS
HasgBHOCTI KOPIIOPATUBHOTO 1HTEpeCy, MPOTEKIIOHI3MY Ta YIepesKeHOCTi B
MesKaxX CyIOBOI BJIA/IN.

92. Yci pitreHHs cy10Boi pajiy IIpo IPU3HAYEHHS, IIPOCYBAHHS 110 CIyKOi,
OLIIHIOBAHHS, IUCHUILIIHAPHY BiANOBiZa bHICTh Ta OyAb-sIKi 1HIII PillleHHS,
[0 CTOCYIOTHCSI Kap'€pu CYI/AiB, TOBUHHI OyTH OOTPYHTOBaHUMU (IIHB.
TAaKOK MyHKT 39 Bullle).

93. dAx yxe 3a3HaUaNOCs, TPO3OPICTH MPOTIEYP MTPU3HAYEHHS Ta MIPOCY-
BaHHs 110 ¢Iyk0i cynuis Oyae 3abesliedera B pasi ONPUIIOAHEHHST KPUTEPIiB
MpU3HAYEHHS Ta MONMUpeHHs iH(opmarii mpo BakaHcii B CynoBill BJaji.
Bynb-sika 3aiHTepecoBana ocoba TOBMHHA MaTH MOJKJIUBICTH MEPErJISTHYTH
NPUNHATI PillleHHS Ta MepPeBipUTH, YU 3aCTOCyBaja Cy/0Ba pajia MpaBMiia
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Ta KpuTepil, sIKi IPYHTYIOThCS Ha 3AIOHOCTIX KaHAWUIaTa, IPU 3AiHCHEHH]
[PU3HAYEHD YK [IPOCYBAHHSI IO CITYKOI.

94. Komu cymosa paga Mae OMOJKETHI IIOBHOBaXKEHHS, JIOITYHOIO
Oyzme 1l MiA3BITHICTD 32 BUKOPUCTAHHS KOIINTIB MapJaMeHTOBI, SIKUI
cxBaauB OlomxeT. Bromkerni KowmTw, BUALIEHI CyZOBiii cucTeMmi, MalOTh
KOHTPOJIIOBATUCA OPTAHOM ayIuTy, SKWU BIJANOBI/IA€ 32 BUKOPUCTAHHS
KOIIITIB JIEP;KaBHOTO OIO/KETY, SIKIO TAKUN OpTaH iCHYE.

95. ¥V Bumajky, KOJU CyI0Ba pajia Ma€ MOBHOBAKEHHS 3/1ICHIOBATH
JCIUTIIIHAPHE TIPOBAKEHHS, CYII, SIKi € Cy0'€KTOM TIPOBa[KEHHSI, TOBUH-
Hi Oyt TOiIHMOPMOBaHI TIPO MiACTaBU BiAMOBIIHOTO IUCIIUTLIIHAPHOTO
pimenns. Ile HamacTh iIM MOKIUBICTD OIIHUTHU Ta 3BAKUTHU TEPCIIEKTUBU
OCKapsKeHHs oftibHoro pimenHs (quB. myHkT 39 Buiie). Kpim Toro, cyoBa
pajia Moryia OU MPAKTUKYBATU OTPUJIIOIHEHHS TPUAHSATUX Y BiAMOBiIHOMY
HOPSAAKY PillleHb, AKi HaOy/JIuM YMHHOCTI, 3aias iH(GOPMYyBaHHS He JIUILE
CYAIIBCBKOTO KOPIyCY, a ¥ TPOMAJICbKOCTI B IIJIOMY TIPO Te, IK 3IiHCHIO-
BAJIOCA TIPOBAJKEHHsI, Ta 1100 3aCBiYNUTH, 10 CY/I0BA BJajla HE MOKPUBAE
HeriJiHi BYNHKU CBOIX IIPEICTAaBHUKIB.

96. CyzoBa pajia MOBUHHA MEPIOIUYHO OTPUIIOIHIOBATH 3BIT PO CBOIO
JUSUTBHICTB, METOI0 SIKOTO €, 3 OAHOT0 OOKY, MOiH(pOPMYyBaTH TIPO Te, IO
3pobuia pafia Ta SKi CKIQIHOII BUHUKAJW B ii AisJIBHOCTI, a 3 APYroro
GOKy, 3alpONOHYBaTU 3aXOAW [T BIOCKOHAJEHHsS (DYHKIIOHYBAHHS
CUCTEMH TIPABOCYIS B iHTepecax cycHiabeTBa. ONMPUITIOIHEHHS 3BITY MOXKE
CYTIPOBOJIKYBATHUCS TIPOBEJCHHAM TIpec-KOH(bEPeHIlii i3 3amponieHHIM
JKYPHQJIICTIB, 3yCTpiyaMi 3 CY//IAIMHU Ta PeyHUKaMHu cyZoBUX ycTaHOB. Ile
JI0O3BOJINTD MTOKPAIUTHU MOMKUPeHHs ingopMallii Ta B3aEMOJIiI0 3 opraHaMu
CY/IOBO1 CUCTEMU.
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KOPOTKHWI1 BUKJIAJTI BUCHOBKIB TA PEKOMEH/IAIIIIA

Y Bucnoexy Ne 10 (2007) «IIpo cyoosy pady na cayxcoi cycniiocmey >
KPEC pexomenoye:

A. 3azanvii pexomenoauii:

a) Ba’KJIMBO CTBOPUTH CIENiaJIbHUN OpraH, Takuii sSIK cyJoBa paja,
HaJIiJIeHWii TIOBHOBAaKEHHSIMH 3aXUINATH HE3aJEKHICTh CYAMIB SK
HEOOXiTHMI eJleMeHT Jeps;KaBH, IO KePYETbCs BEPXOBEHCTBOM
nmpaBa, Ta, Bi/IMIOBIZTHO, /T0/IEP:KYETHCA NPHHIUITY PO3MOILTY BIa/IH;

b) Cy/ZIOBa pa/ia Ma€ 3axXMINATH HE3aJIE:KHICTh K CY/IOBOi CHCTEMH B
[JIOMY, TaK i OKPEMHUX CY/I/IiB Ta BOJAHOYAC TaPAHTYBaTH € PEKTHBHICTD
Ta SIKICTh NPaBOCY/s, SIK BH3HauYeHO crarTelo 6 €BpomneiicbKkoi
KOHBEHIIii 3 MPaB JIOJAWHU, 3 METOI0 TIOCHJIEHHS CYCHiJIbHOI A0BipH
JI0 CUCTEMH TIPABOCY /IS

c) yepe3 mnoJyokeHHd B KoHCTHTYIiI Yd eKBiBaJ€HTHOMY NPaBOBOMY
JOKYMEHTi Cy/0Ba pajia NOBUHHA OYyTH 3aXWIIEHA BiJl PUHKY
00MEsKEeHHS CBOEI aBTOHOMii Ha KOPHMCTh 3aKOHOAABYHMX YH BUKO-
HaBYMX OPTaHiB BJIaHU.

B. Il[ooo cxaady cyodosoi padu

a) Ui TOrO MO0 YHUKHYTH CIPHHHATTS HASBHOCTI KOPIOPATHBHOIO
inTepecy, NPOTEKI[IOHI3MyY Ta yIepeasKeHocCTi il BiqoGpasuTH pisHi
CYCIIUIBHI TIOTJIS/IM, CYZI0OBA pajia MOBUHHA MAaTH 3MilllaHe MPeCTaB-
HHIITBO 31 3HAYHOIO OLIBINICTIO CYIiB, HABITH SKIIO OKpeMi PpyHKIiT
3/IICHIOBATUMYTBCS JIMIIE CYAMIBCBKUM ckiazoMm paau. Cymosa
pazia MoKe TaKOK CKJIAIaTHCS MIOBHICTIO i3 CY/I/iB;

b)  kaHgumaTH y WieHH CYyZOBOI pajau, sIK CYA/i, TaK i MPeACTABHUKH
inmux mupodeciii, TOBHMHHI TPU3HAYATHCS HA MiACTaBi IXHBOI
KOMIIETEHIii, J/OCBiAy, PO3yMiHHS CYAAiBCbKOi pPoOOTH Ta
KyJbTYPH He3aJeKHOCTi. BOHM TaKosK He NOBUHHI OyTH Iil0YMMHU
MOJIITUKAMM, YWIeHAMH NMapJaMeHTy YM HAJIeKaTH A0 BUKOHABYOI
BJIA/IN;

c) Cy//li MOBUHHI OOMPATHCS /IO CY/IOBOI Pajiil iHIIUMH CYIIsAMH, Ge3
OyZAb-sKOro BTpy4YaHHs 3 00Ky MOJITHYHMX OpPraHiB aGo OYiJIbHMKIB
CY/I0BO1 BJIA/TH 32 IONIOMOT 00 METO/IiB, KOTPi rapaHTYIOTh HAalIupIne
NPEICTABHUIITBO CYAMIB. SIKIO /i1 OOpaHHS BUKOPHCTOBYIOTbCS
npsMi BUOOPH, Cy/oBa pajia Ma€ NMPHIHHATH NPaBUIa, COPSIMOBAaHI
Ha MiHiMi3alilo Oyab-IKOi 3arpo3u CycCHiIbHill J0Bipi A0 cucTemu
NmpaBoOCy/Is;
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d)

a)

b)

c)

d)

a)

b)

NPU3HAYEHHS YWICHIB Cy/I0BOI Pa/iM, SKi HE € CY//ISIMH, 3 I0PUIHYHHM
JIOCBiZIOM U 6€3 HbOIr0, Ma€ 3AiHCHIOBATHCS HEIIOJITUYHUM OPIraHOM.
Ko 1 YieHH Bee K 0OMPaloThCs MapIaMeHTOM, BOHU He OBHHHI
OyTH WieHAMH MapJaMeHTy, a MaloTb o0MpaTHCS KBaxi(hiKoBaHOIO
OLIbLIICTIO Iy TATCHKOTO CKJIA/LY, IO TOTPEGY€E CYTTEROI MIATPUMKH
3 00Ky omo3uilii, i MaloTh 0yTH 0co0aMH, SIKi B 3arajJbHOMY CKJIazi
CYZI0BOI pajii JAI0Th MOKJIMBICTD YPi3HOMAaHITHUTY NPeE/ICTAaBHUIITBO
CYCIiIbCTBA.

C. ll[ooo Pynxuionysanns cyodoeoi paou:

YWIEHH CYJOBOI paJl MOKYTb 3/IiliCHIOBAaTH CBOi NMOBHOBaKEHHS
Ha TOCTiiiHiii OCHOBi, ajle CTPOK TaKUX IMOBHOBa:K€Hb TOBHHEH
00MesKyBaTUCS B Yaci Ta KUIBKOCTI TEPMiHIB 3 TUM, mi00 30epertu
3B 430K i3 CyJJiBChKOIO NPAKTHUKOIO; YIEHH CYAO0BOI paau (cyami i
He CY/I/li ) TOBHHHI MATH TaPaHTil HE3aJe;KHOCTI Ta HeYNepe A KeHOCTi;
Cy/I0Ba pajia MOBMHHA CAMOCTIHHO YNPABISATH CBOIM OIO/ZKETOM Ta
(dinancysatucs B 06cs3i, AKUI 103BOJIAE ONTUMAJIbHE Ta HE3aJI€KHE
¢ yHKIIOHYBaHHS;

NeBHi pilleHHsT CyAOBOI pajuM TOBHHHI MarH OOIPYHTYBaHHS,
OyTH 000B’SI3KOBUMH /I BUKOHAHHSI TA MATH MOKJMBICTH OyTH
OCKap>KeHUMH B CyZJOBOMY MOPSIZIKY;

SK HeOOXiHUHA eJleMEeNT CYCIIbHOI IOBIPH 10 CHCTEMH IPABOCY IS,
cy/ZoBa paja MOBHHHA iSTH NPO30PO Ta 3BITYBaTH MPO CBOIO
NisSUTbHICTh, 30KPEMa 32 JIONIOMOTOI0 NEPiONYHUX 3BITiB, 5Ki cepen
iHIIOr0 MICTHTHMYTh MPONO3UIIii IOA0 3aXOAiB, HEOOXIIHHUX IS
noKpaieHHs (PyHKIIIOHYBaHHSI CHCTEMH IPABOCY /1.

D. Ilfodo nosnosasicenv cydosoi paou:

CyZI0Ba pajia MOBUHHA MATH NIHPOKE KOJIO 3aB/aHb, CIPSIMOBAHHX
Ha 3aXHCT Ta CIOPHUSAHHS CY/OBili He3aleKHOCTI W edeKTHBHOCTI
npasocyaasa. Ciiag Takok 3a0e3NeyuTd BiACYTHICTbh KOHQIIIKTY
iHTepeciB NpH 3/[iHCHEHHI Pa/I0I0 PiBHUX (PYHKILi;

OaskaHo, 100 Cy/0Ba paja Majia MOBHOBAaKEHHS 3 000Dy, Npu-
3HAYeHHs Ta MPOCyBaHHs Mo cay:xk6i cyamis. Ili dyukuii maots
3/AilicHIOBAaTHCS B IOBHiii He3aJe;KHOCTI BiJ 3aKOHOJABYOl 4YH
BUKOHABYOi BJaJH, a TaKO}K B aOCOJIOTHI mpo3opocTi moxo
KpuUTepiiB 1060py Cy/IiB;

cylnoBa pajsa Ma€ OpaTd aKTHBHY Y4YacTh B OLIHIOBAaHHI SIKOCTI
NpaBoOCy//Is Ta B YIPOBAIKEHHI iIHCTPYMEHTIB 3a0e3neuenns edek-
THBHOCTI CY//IIBCbKOi POOOTH, aje NMpH IbOMY paja He TMOBUHHA
3aMiHATH CO0OI0 BiIMOBIAHMIA OPraH CYJA0BOI BJIa 1, BiANOBiAAIbHUI
32 OI[IHIOBaHHS OKPEMUX CY/I/IiB;
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d)

f)

g)

h)

CynoBiii paai MOXyTb OyTH JOBipEeHi NMHUTAHHS €THKH, a TaKOXK
POSIJIS] CKapr Ha CyAu 3 OOKY 0cCi0, SIKi KOPUCTYIOThCS MOCTyTraMu
CyaiB;

CyZioBa pajaa MOsKe 3AiCHIOBATH OPraHisamilo Ta Harjis 3a
HABYAHHSM CY/IiB, ajie IIAHYBaHHS Ta BOIPOBA/’KEHHST HABYATbHUX
NpOrpaM Ma€ 3aJHINATHCS BiJAMOBIIAMbHICTIO HABYAJIBHOTO I[EHTDY;,
3 SKMM pa/ia MOBHHHA CHIBIPAIIOBATH /IS TAPAHTYBAaHHS SIKOCTI
MOYAaTKOBOI MiIFOTOBKH Ta MiJIBUIIEHHS KBaTi(iKaIlii cyiB;

Cy/ZioBa paja MoO:Ke MaTH pO3IHMpeHi (PiHAHCOBI MOBHOBa’KEHHS
HIO/I0 OOTrOBOPEHHS Ta YNPABJIHHS OIOJKETOM CYAOBOI BJajH,
a Tako’X NMOBHOBA’KEHHS 3 aJIMiHICTPYBaHHS Pi3HHX CY/iB 3aJIs
KpaInoi SSIKOCTi IPaBOCY/Is;

cyZoBa paja MoKe OyTH TaKoK OpraHoOM, SIKHH BiJirpac BasKJIHMBY
poab y cdepi yI0CKOHAJIEHHS Ta 3aXKUCTY IMIJIZKY IPAaBOCY/I/Is;
nepeJ po3rJs/ioM Yy NapjaMeHTi 3aKOHONPOEKTH, SIKi MOKYTh MaTH
BILUIMB Ha CHCTEMY NPABOCY/I/Is, HAPUKJIA/l HA HE3AJIEKHICTh CYI0BO1
BJIa/H, 200 SIKi MOKYTh OOMEKUTH TapaHTii AOCTYIY TPOMAJSIH 10
MPaBOCY//id, MOBUHHI OTPUMATH BICHOBOK CY/IOBO1 Pajiy;

CJIi/I 3a0X0YYBaTH CHiBIPAIIO 3 PI3HUMHU paiaMH Ha €BPONEiiCbKOMY
Ta MisKHAPOJTHOMY PiBHSX.
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GENERAL INTRODUCTION

1. The quality of justice is a constant and long-standing concern of the
Council of Europe, as shown in particular by the conventions, resolutions
and recommendations adopted under the Council’s auspices on ways of
facilitating access to justice, on improving and simplifying procedures, on
reducing the courts’ workload and on refocusing judges’ work on purely
judicial activities'.

2. In this context and in compliance with its terms of reference, the
Consultative Council of European Judges (CCJE) has decided to devote
Opinion No. 11 to quality of judicial decisions, which is a major component
of quality of justice.

3. Clear reasoning and analysis are basic requirements in judicial decisions
and an important aspect of the right to fair trial. Article 6 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms
(hereinafter ECHR), for example, requires states to establish independent and
impartial tribunals and promote the introduction of efficient procedures. The
fulfilment of this obligation acquires real meaning when judges are, as a result,
enabled to administer justice justly and correctly, in relation to their findings
both in law and in fact, for the ultimate benefit of citizens. A high quality judicial
decision is one which achieves a correct result - so far as the material available to
the judge allows - and does so fairly, speedily, clearly and definitively.

4. With this in mind, the CCJE has already pointed out that judicial
independence must be regarded as a citizens’ right; it stated in its Opinion
No. 1 (2001) that the independence of the judiciary «is not a prerogative
or privilege in their own interests, but in the interests of the rule of law
and of those seeking and expecting justice». The CCJE has, in its opinions
since 2001, put forward a number of suggestions as to how each system may
not only guarantee that court users have a right of access to the courts, but
also ensure, through the quality of the decisions given, that they can have
confidence in the outcome of the judicial process?.

L All the texts on these issues demonstrate the spirit in which the Council of Europe
addresses the need of quality of justice: «in the Council of Europe’s view, the quality
approach cannot refer to a single decision, but, as part of a comprehensive approach,
depends on the quality of the judicial system, including judges, defence lawyers and
court personnel, as well as the quality of the process leading up to decisions. The
Council of Europe therefore recommends that efforts to improve the situation focus on
each of these points» (unofficial translation), (Jean-Paul JEAN, «La qualité des
décisions de justice au sens du Conseil de I'Europe», Colloquy organised on 8 and 9
March 2007 by the Faculty of Law and Social Sciences, University of Poitiers, on «The
quality of judicial decisions» — see «CEPE] Studies» No. 4).

See also the conclusions of the Conference on the quality of judicial decisions which
was organised in the Supreme Court of Estonia in Tartu (18 June 2008) with the
participation of the Estonian judicial community and the Working Party of the CCJE.
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5. This opinion does not aim to challenge the basic principle that the
assessment of the intrinsic quality of each judicial decision should only
take place through the exercise of rights of recourse established by the
law. This principle is a key consequence of the constitutional guarantee of
independence of judges, regarded as one of the main features of the Rule of
Law in democratic societies.

6. The CCJE considers that judges, whose task is to give quality decisions,
are in a particularly good position to initiate a discussion on the quality
of judicial decisions and to determine the factors for such quality and the
conditions for assessing it.

7. A judicial decision must meet a number of requirements in relation to
which some common principles can be identified, irrespective of the specific
features of each judicial system and the practices of courts in different
countries. The starting point is that the purpose of a judicial decision is not
only to resolve a given dispute providing the parties with legal certainty, but
often also to establish case law which may prevent the emergence of other
disputes and to ensure social harmony.

8. The report of Ms Maria Giuliana CIVININTI, based on the replies given
by the CCJE members to a questionnaire?, shows that countries have a
very wide range of approaches to the assessment and improvement of quality
of judicial decisions. It also emphasises that while the arrangements for
assessing quality depend on the particular traditions of each legal system, all
countries are nevertheless similarly committed to continuing improvement
of the conditions under which judges have to give their decisions.

9. «Judicial decision» is used in this Opinion to mean a determination
which decides a particular case or issue and is given by an independent and
impartial tribunal within the scope of Article 6 of the ECHR including:

* decisions given in civil, social, criminal and most administrative
matters;

» decisions given at first instance, on appeal or by supreme courts, as
well as by constitutional courts;

 provisional decisions;
¢ final decisions;

* decisions in the form of judgments or orders given by tribunals sitting
as a panel or as a single judge;

* decisions given with or without the possibility of minority opinions;

3 See the questionnaire on the quality of judicial decisions and the replies on the website
of the CCJE: www.coe.int/ccje
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* decisions given by professional or non-professional judges or by courts
combining the two (échevinage).

PART I. QUALITY FACTORS OF JUDICIAL DECISIONS

A. The external environment: legislation and economic and social
context

10. The quality of a judicial decision depends not only on the individual
judge involved, but also on a number of variables external to the process of
administering justice such as the quality of legislation, the adequacy of the
resources provided to the judicial system and the quality of legal training.

1. The legislation

11. Judicial decisions are primarily based on laws passed by legislatures
or, in common law systems, upon such laws and upon principles established
by judicial precedent. These sources of law not only decide what are the
rights that users of the system of justice have and what conduct is punished
by criminal law, but also define the procedural framework within which
judicial decisions are taken. Thus the choices made by legislatures influence
the type and volume of cases brought before courts, as well as the ways in
which they are processed. The quality of judicial decisions may be affected by
over-frequent changes in legislation, by poor drafting or uncertainties in the
content of laws, and by deficiencies in the procedural framework.

12. Therefore the CCJE considers it desirable that national parliaments
should assess and monitor the impact of legislation in force and legislative
proposals on the justice system and introduce appropriate transitional and
procedural provisions to ensure that judges can give effect to them by high
quality judicial decisions. The legislator should ensure that legislation is clear
and simple to operate, as well as in conformity with the ECHR. In order to
facilitate interpretation, preparatory works of legislation should be readily
accessible and drawn up in an understandable language. Any draft legislation
concerning the administration of justice and procedural law should be the
subject of an opinion of the Council for the Judiciary or equivalent body
before its deliberation by Parliament.

13. To achieve quality decisions in a way which is proportionate to the
interests at stake, judges need to operate within a legislative and procedural
framework that permits them to decide freely on and to dispose effectively of
(for example) the time resources needed to deal properly with the case. The
CCJE refers to the discussion of «case management» in its Opinion No. 6
(2004)%.

4 Specifically concerning procedural laws, the CCJE wishes to recall here its
Opinion No. 6 (2004), by which it recommended, in view of ensuring quality judicial
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2. Resources

14. The quality of a judicial decision is directly conditioned by the funding
made available to the judicial system. Courts cannot operate efficiently with
inadequate human and material resources. Adequate judicial remuneration
is necessary to shield from pressures aimed at influencing judges’ decisions
and more generally their behaviour® and to ensure that the best candidates
enter the judiciary. The assistance of a qualified staff of clerks, and the
collaboration of judicial assistants, who should relieve the judges of more
routine work and prepare the papers, can evidently contribute to improve
the quality of decisions delivered by a court. If such resources are lacking,
effective functioning of the judicial system to achieve a high quality product
will be impossible®.

3. Judicial actors and legal training

15. Even if one focuses only on the actors within the justice system, the
quality of the performance of the judicial system depends clearly on the
interaction of many roles: the police, prosecutors, defence lawyers, clerks, the
jury where applicable, etc. The judge is only one link in the chain of such
co-actors, and not necessarily even the final one as the enforcement stage
is of equal importance. Even when one concentrates only on the quality of
judicial decisions, it follows from what has already been said that judges’
performance of their role is, although central, not the only factor conditioning
the production of a judicial decision of quality.

16. The quality of judicial decision depends among others factors on
the legal training of all the legal professionals involved in the proceedings.
Therefore the CCJE wishes to emphasise the role of legal education and
training in general.

17. This means, for judges in particular, that there should be high quality
legal training at the start of a legal professional career’” and a continuous
training programme thereafter to maintain and improve professional
techniques. Such training needs not only to equip judges with the abilities
necessary to give effect to changes in domestic and international legislation
and legal principles, but should also promote other complementary skills

decisions delivered in a reasonable timeframe, that legislators make optimal choices in
the balance between length of trials and availability of ADR, plea-bargaining schemes,
simplified and/or accelerated and summary procedures, as well as procedural rights of
the parties, etc. Furthermore, financial resources should be guaranteed for ADR
schemes.

5 See CCJE’s Opinion No. 1 (2001), paragraph 61.

6 See CCJE’s Opinion No. 2 (2001).

7 See CCEJ’s Opinion No. 4 (2003).

483



Documents of the Consultative Council of European Judges

and knowledge in non-legal matters, giving them a good background
understanding of the issues coming before them.

18. Judges also need training in ethics and communication skills to assist
them in dealing with the parties in judicial proceedings as well as with the
public and the media. Particular importance attaches to training to improve
their organisational capacities in the areas of efficient case preparation
and management (for example, by use of IT, case management, working
techniques, judgment/decision writing techniques — including guidelines
with general models for drafting decisions, normally leaving judges some
freedom to choose their individual style), all this with the aim of managing
trial cases without unnecessary delay or unnecessary steps®.

19. Furthermore, court presidents should be trained in the management
of human resources, strategic planning to regulate and manage case flows,
as well as efficient planning and use of budgetary and financial resources.
Administrative staff and court assistants should be specially trained in
preparing the hearings and monitoring and ensuring the smooth progress of
cases (for example, in relation to the use of IT, case and time management
techniques, drafting of judgments, foreign languages, communication with
the parties and the public and legal research). This will assist to relieve judges
of administrative and technical duties and allow them to focus their time on
the intellectual aspects and management of the trial process and decision-
making.

B. The internal environment: professionalism, procedure, hearing and
decision

20. The quality of judicial decisions also depends on internal factors
such as judges’ professionalism, procedures, case management, hearings and
elements inherent to the decision.

1. The professionalism of the judge

21. Judges’ professionalism is the primary guarantee of a high quality
judicial decision. This involves a high level legal training of judges in
accordance with the principles defined by the CCJE in its Opinions
No. 4 (2003) and No. 9 (2006), as well as the development of a culture of
independence, ethics and deontology in accordance with Opinions No. 1
(2001) and 3 (2002).

22. A judicial decision may need not only to take account of the relevant
legal material but also to have regard to non-legal concepts and realities
relevant to the context of the dispute such as, for example, ethical, social

8 Brochures, case studies of good and bad practices, standard models for writing
judgments together with methodologies, fact sheets and bench books, developed for
training purposes could be broadly disseminated among judges.
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or economic considerations. This requires the judge to be aware of such
considerations when deciding the case.

23. The procedures for evaluating or giving guidance in respect of judicial
performance by judicial authorities are capable of improving their competence
and the quality of judicial decisions.

2. The procedure and management of the case

24. Tf the outcome is to be a high quality decision which will be accepted
both by the parties and by society, the procedure must be clear, transparent
and satisfying the ECHR requirements.

25. However, the mere existence of a procedural law meeting these
requirements is not sufficient. The CCJE is of the opinion that the judge must
be able to organise and conduct the proceedings actively and accurately. The
proper development of the proceedings is conducive to the quality of the final
product — the decision®.

26. Whether a decision is given in a reasonable time in accordance with
Article 6 ECHR can also be regarded as an important element of its quality.
However tension can arise between the speed with which a proceeding is
conducted and other factors relevant to quality such as the right to a fair trial
also safeguarded by Article 6 ECHR. Since it is important to safeguard social
harmony and legal certainty, the time element must obviously be considered,
but is not the only factor to be taken into account. The CCJE refers to its
Opinion No. 6 (2004) where it underlined that «quality» of justice cannot
be equated with simple «productivity». The qualitative approach must also
take into account the capacity of the judicial system to address the demands
upon it according to the general objectives of the system, among which the
speediness of the procedure is only one element.

27. Some countries have established standard models of good practices
in case management and conduct of hearings. Such initiatives should be
encouraged to promote good case management by each judge.

28. The importance of consultations between judges at which information
and experiences can be exchanged should also be stressed. These enable judges
to discuss case management and to address difficulties met in the application
of legal principles and possible conflicts in the case law.

3. The hearing

29. The hearing should comply with all ECHR requirements, thus
ensuring for parties and society at large compliance with the minimum

9 In its Opinion No. 6 (2004), the CCJE, developing the principles set out in
Recommendation No. R (84) 5, stressed the importance of the judge’s active role in the
management of civil proceedings (see in particular paragraphs 90—102 and 126).
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standards of a properly designed and fair trial. The proper development of the
hearing will have a direct impact on the parties and society’s understanding
and acceptance of the final decision . Tt should also give the judge all the
elements necessary for the proper assessment of the case; therefore it has a
critical impact on the quality of the judicial decision. A hearing should be
held whenever the case law of the ECHR so prescribes.

30. A transparent and open hearing as well as compliance with the
adversarial principle and the principle of the equality of arms are necessary
prerequisites if the decision is to be accepted by the parties themselves and
by the general public.

4. The elements inherent to the decision

31. To be of high quality, a judicial decision must be perceived by the
parties and by society in general as being the result of a correct application
of legal rules, of a fair proceeding and a proper factual evaluation, as well
as being effectively enforceable. Only then will the parties be convinced
that their case has been properly considered and dealt with and will society
perceive the decision as a factor for restoring social harmony. To achieve these
aims, a number of requirements must be met.

a. Clarity

32. All judicial decisions must be intelligible, drafted in clear and simple
language — a prerequisite to their being understood by the parties and the
general public. This requires them to be coherently organised with reasoning
in a clear style accessible to everyone!.

33. Each judge may opt for a personal style and structure or make use
of standardised models, if they exist. The CCJE recommends that judicial
authorities compile a compendium of good practices in order to facilitate the
drafting of decisions.

b. Reasoning

34. Judicial decisions must in principle be reasoned!!. The quality of a
judicial decision depends principally on the quality of its reasoning. Proper
reasoning is an imperative necessity which should not be neglected in the
interests of speed. Proper reasoning requires judges to have proper time to
prepare their decisions.

10 Reference should be made in this connection to Opinion No. 7 (2005) of the
CCJE, especially paragraphs 56 to 61.

11 Exceptions may include, among others, decisions involving the management of
the case (e.g. adjourning the hearing), minor procedural issues or essentially non-
contentious issues (judgements by default or by consent), decisions by an appeal court
affirming a first instance decision after hearing similar arguments on the same grounds,
jury decisions and some decisions concerning leave to appeal or to bring a claim, in
countries where such leave is required.
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35. The statement of the reasons not only makes the decision easier for
the litigants to understand and be accepted, but is above all a safeguard
against arbitrariness. Firstly, it obliges the judge to respond to the parties’
submissions and to specify the points that justify the decision and make
it lawful; secondly, it enables society to understand the functioning of the
judicial system.

36. The reasons must be consistent, clear, unambiguous and not
contradictory. They must allow the reader to follow the chain of reasoning
which led the judge to the decision.

37. The reasoning must reflect the judges’ compliance with the principles
enunciated by the European Court of Human Rights (namely the respect for
the right of defence and the right to a fair trial). Where provisional decisions
concern individual freedoms (e.g. arrest warrants) or may affect the rights of
individuals or assets (e.g. the provisional custody of a child or the preventive
attachment of real property or the seizure of bank accounts), an appropriate
statement of the reasons is required.

38. The statement of the reasons must respond to the parties’ submissions,
i.e. to their different heads of claim and to their grounds of defence. This is an
essential safeguard because it allows litigants to ensure that their submissions
have been examined and therefore that the judge has taken them into account.
The reasoning must be free of any insulting or unflattering remarks about the
parties.

39. Without affecting the possibility or even the obligation for judges
to act on their own motion in certain contexts, judges need only respond to
relevant arguments capable of influencing the resolution of the dispute.

40. The statement of reasons should not necessarily be long, as a proper
balance must be found between the conciseness and the proper understanding
of the decision.

41. The obligation on courts to give reasons for their decisions does not
mean replying to every argument raised by the defence in support of every
ground of defence. The scope of this duty can vary according to the nature
of the decision. In accordance with the case-law of the European Court
of Human Rights'?, the extent of the reasons to be expected depends on
the various arguments open to each party, as well as on the different legal
provisions, customs and doctrinal principles as well as the different practices
regarding presentation and drafting of judgments and decisions in different
states. In order to respect the principle of fair trial, the reasoning should
demonstrate that the judge has really examined all the main issues which

12 See in particular ECr.HR : Boldea v. Romania, 15 February 2007, § 29; Van de Hurk v.
the Netherlands, 19 April 1994, § 61.
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have been submitted to him or her's. In the case of a jury, the judge’s charge
to the jury must clearly explain the facts and issues that the jury must decide.

42. In terms of content, the judicial decision includes an examination of
the factual and legal issues lying at the heart of the dispute.

43. When examining factual issues, the judge may have to address
objections to the evidence, especially in terms of its admissibility. The judge
will also consider the weight of the factual evidence likely to be relevant for
the resolution of the dispute.

44. Examining the legal issues entails applying the rules of national,
European' and international law'. The reasons should refer to the
relevant provisions of the Constitution or relevant national, European and
international law. Where appropriate, reference to national, European or
international case-law, including reference to case-law from courts of other
countries, as well as reference to legal literature, can be useful or in a common
law system essential.

45. In common law countries, decisions of higher courts that settle a legal
issue serve as binding precedents in identical disputes thereafter. In civil
law countries, decisions do not have this effect but can nevertheless provide
valuable guidelines to other judges dealing with a similar case or issue, in
cases that raise a broad social or major legal issue. Therefore the statement of
the reasons, deriving from a detailed study of the legal issues addressed, needs
to be drawn up with special care in such cases in order to meet the parties’
and society’s expectations.

46. In many cases, examining the legal issues means interpreting legal
rules.

47. While recognising the judges’ power to interpret the law, the
obligation of the judges to promote legal certainty has also to be remembered.
Indeed legal certainty guarantees the predictability of the content and
application of the legal rules, thus contributing in ensuring a high quality
judicial system.

48. Judges will apply the interpretative principles applicable in both
national and international law with thisaim in mind. In common law countries,
they will be guided by any relevant precedent. In civil law countries, they
will be guided by case law, especially that of the highest courts, whose task
includes ensuring the uniformity of case law.

13 See in particular ECr.HR : Boldea v. Romania, 15 February 2007, § 29; Helle v.
Finland, 19 February 1997, § 60.

4 The expression «European Law» is intended to include the acquis of the Council
of Europe and European Community Law.

15 See Opinion No. 9 (2006) of the CCJE.
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49. Judges should in general apply the law consistently. However
when a court decides to depart from previous case law, this should be
clearly mentioned in its decision. In exceptional circumstances, it may be
appropriate for the court to specify that this new interpretation is only
applicable as from the date of the decision in issue or from a date stipulated
in such decision.

50. The volume of cases reaching higher courts can also affect both the
speed and the quality of judicial decision-making. The CCJE recommends
the introduction of mechanisms appropriate to the legal traditions of each
country to regulate access to such courts.

c. Dissenting opinions

51. In some countries judges can give a concurring or dissenting opinion.
In these cases the dissenting opinion should be published with the majority’s
opinion. Judges thus express their complete or partial disagreement with the
decision taken by the majority of judges who gave the decision and the reasons
for their disagreement, or maintain that the decision given by the court can or
should be based on grounds other than those adopted. This can contribute to
improve the content of the decision and can assist both in understanding the
decision and the evolution of the law.

52. Dissenting opinions should be duly reasoned, reflecting the judge’s
considered appreciation of the facts and law.

d. Enforcement

53. Any order made by or following a judicial decision should be written
in clear and unambiguous language, so as to be readily capable of being given
effect or, in the case of an order to do or not do or pay something, readily
enforced.

54. As interpreted by the European Court of Human Rights, the right to
a fair trial enshrined in Article 6 ECHR implies not only that the judicial
decision must be given within a reasonable time, but also that it must be,
where relevant, effectively enforceable for the benefit of the successful party.
Indeed the Convention does not establish theoretical protection of human
rights, but aims to ensure that the protection it provides is given practical
effect.

55. Such order must accordingly have the following major characteristics:

(i) Tt must first of all, where relevant, be enforceable in terms of wording:
this means that the decision must include operative provisions that
clearly state, without any possibility of uncertainty or confusion,
the sentence, obligations or orders imposed by the court. An obscure
decision which is open to different interpretations impairs the
effectiveness and credibility of the judicial process.
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(ii) An order must also be enforceable under the relevant system of
execution: that is how it will be effectively executed. There are in
most legal systems procedures whereby execution may be stayed or
suspended. A stay or suspension is undeniably legitimate in some
cases. But it can be sought for tactical purposes, and the inappropriate
grant of a stay or suspension can lead to paralysis of the judicial process
and permit procedural strategies designed to make court decisions
inoperative. To ensure the efficiency of justice, all countries should
have procedures for provisional enforcement!,

56. An order of good quality (in a non-criminal matter) may be useless
without the existence of a simple and efficient procedure for executing it. It
is important that this procedure be subject to judicial supervision, by judges
able to resolve any difficulties that may arise during the process of executing
the decision, according to efficient procedures which should not involve
undue costs for the parties.

PART II. EVALUATION OF THE QUALITY
OF JUDICIAL DECISIONS

57. The CCJE stresses that the merits of individual judicial decisions are
primarily controlled by the appeal or review procedures available in national
courts and by the right of access to the European Court of Human Rights.
States should ensure that their national procedures meet the requirements
laid down in decisions of the latter Court.

A. The substance of the evaluation

58. Since the nineties, there has been a growing awareness that the
quality of judicial decisions cannot be evaluated properly by assessing solely
the intrinsic legal value of the decisions. As shown in the first part of this
Opinion, the quality of judicial decisions is influenced by the quality of all
the preparatory steps that precede them and therefore the legal system as a
whole has to be examined. Moreover, seen from the perspective of the court
users, it is not only the legal quality stricto sensu of the actual decision that
matters; attention has also to be paid to other aspects such as the length,
transparency and conduct of the proceedings, the way in which the judge
communicates with the parties and the way in which